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Rules  and  Regulations 


Fadanl  Segbtar 

VoL  S8.  Na  133 
Wedoesday,  July  14,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  affect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regdetions.  which  is  published  under 
50  thies  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Servies 
7CFR  Part  226 

Aduit  Meai  Pattern  for  the  Child  and 
Adult  Cara  Food  Program 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts  without 
change  the  meal  pattern  proposed  by  the 
Department  on  August  27, 1990  (55  FR 
34935)  for  individuals  participating  in 
adult  day  care  centers  in  the  Child  and 
Adult  Food  Program  (CACFP).  In 
doing  so,  it  establishes  for  the  first  time 
a  meal  pattern  developed  to  meet  the 
specific  needs  of  those  individuals. 
DATES:  This  rule  is  effective  August  13. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT. 
Cynthia  Ford.  Chief.  Technical 
Assistance  Branch.  Nutrition  and 
Technical  Services  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  room  607, 3101  Park  Center 
Drive.  Alexandria,  Virginia  22302,  (703) 
305-2556. 

SUPPLEieNTARY  MFORMAT10N: 
Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291  by  the  Assistant 
Secretary  for  Food  and  C^iuner 
Services  and  has  been  classified  as  not 
major  because  it  does  not  meet  any  of 
the  three  criteria  identified  under  the 
Executive  Order.  This  action  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  nor  will  it 
result  in  mafor  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  Furthermore,  it  ^11  not  have 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  mafiiets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
601-612).  The  Administrator  of  the 
Food  and  Nutrition  Service  has  certified 
that  this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

This  Program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  \mder 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultations  with  State  and  local 
officials  (7  CFR  part  3015,  subpait  V, 
and  final  rule  related  notice  published 
at  48  FR  29114,  June  24. 1983). 

In  accordance  with  the  Paperwodc 
Reduction  Act  of  1980  (44  U.S.C  3507), 
the  reporting  and  recor^eeping 
requirements  included  in  this  i^e  have 
been  approved  by  the  Office  of 
Management  and  Budget  under 
clearance  0584-0055. 

Executive  Order  12778 
This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effact  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intendra  to  have  retroactive 
effect  un  less  so  specified  in  the  "DATES” 
section  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions,  all  applicable  administrative 
procedures  must  be  exhausted.  In  the 
Child  and  Adult  Care  Food  Program,  the 
administrative  procedures  are  set  forth 
imder  the  following  regulations:  (1) 
Institution  appeal  pro<^ures  in  7  CFR 
226.6(k);  and  (2)  disputes  involving 
procurement  by  State  agencies  and 
institutions  must  follow  administrative 
appeal  procedmes  to  the  extent  required 
by  7  Cni  226.22  and  7  CFR  part  3015. 

Background 

On  August  27, 1990,  the  Department 
published  a  proposed  rule  in  the 
Federal  Register  (55  FR  34935)  to 
provide  for  a  meal  pattern  developed 
specifically  to  meet  the  needs  of  adults 
attending  adult  day  care  centers 
participating  in  CACFP.  As  stated  in  the 


preamble  to  that  rule,  the  proposed  meal 
pattern  is  intended  to  replace  one  which 
was  published  in  an  interim  rule  on 
December  28. 1988  at  53  FR  52584  and 
which  essentially  adapted  to  adiUts  the 
existing  Program  meal  pattern  for 
childrra  12  years  of  age  and  older. 
Adaptation  of  that  pattern  permitted 
implementation  of  Program  eligibility 
for  adult  day  care  canters  in  a  more 
timely  manner.  The  60-day  comment 
period  for  this  proposal  ended  on 
October  26. 1990. 

For  the  infcnmation  of  the  reader,  the 
following  is  a  restatement  of  the  ba^ 
upon  wffich  the  proposed  meal  pattern 
was  developed,  as  well  as  a  discussion 
of  the  comments  received. 

Review  of  Nutritional  Need 

Various  resources  and  criteria  were 
used  in  the  development  of  the  final  full 
day  pattern  for  the  adult  day  care 
component  of  the  CACFP.  '^ese 
included  the  1989  Recommended 
Dietary  Allowances  (RDA)  for  adults 
51-t'  years  of  age.  the  1977-78  U.S. 
Department  of  Agriculture  (USDA) 
National  Food  Cmisumption  Survey 
(NFCS),  a  1985-86  survey  conducted  by 
the  National  Institute  of  Adxdt  Day  Care 
(NIAO)  of  the  National  Council  on 
Aging,  and  the  1990  Edition  of  the 
Dietary  Guidelines  for  Americans.  These 
resources  provided  the  best  information 
available  to  develop  a  pattern  to  meet 
the  nutritional  requirements  of 
participants  in  aduit  day  care  centers. 
Since  ^ta  on  the  relationship  between 
elderly  nutrient  requirements,  elderly 
health  status,  and  the  aging  process  is 
limited,  further  amendments  to  the 
pattern  may  be  necessary  as  fut^ue 
infcurmation  becomes  available. 

Because  adult  day  care  centers  had 
not  previously  participated  in  the 
CACFP  and  actual  data  on  food  served 
and  consumed  in  adult  day  care  centers 
was  unavailable,  results  fiom  the  1977- 
78  NFCS  were  used  to  estimate  the 
typical  eating  practices  of  the  elderly. 
I^e  type  and  nequency  of  foods 
consvuned  from  each  of  the  four  meal 
components  traditionally  used  as  a 
framework  for  all  child  nutrituion  meal 
patterns  (meat/meat  alternate,  bread/ 
bread  alternate,  finit/vegetable,  and 
fluid  milk)  were  analyzed,  and 
composites  of  estimated  nutrient  and 
caloric  contributions  of  each  component 
were  developed.  Meal  components  were 
combined  into  appropriate  oreakfast. 
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lunch,  supper  and  snack  patterns  based 
on  their  nutient  contributions  and  on 
the  typical  eating  habits  of  the  elderly. 
The  meals  and  snacks  were  then 
combined  into  a  full  day’s  pattern 
which  meets  approximately  100  percent 
of  the  RDA  for  51+  year  old  adults. 

The  estimated  caloric  level  of  the 
proposed  full  day  adiilt  pattern  was 
1934  kilocalories.  The  1989 
Recommended  Energy  Allowance  for 
individuals  51+  years  of  age  ranges  from 
1900  to  2300  kilocalories  and  assumes 
a  light-to-moderate  level  of  activity.  In 
general,  caloric  needs  of  the  elderly 
decrease  with  age.  Lean  body  mass 
decreases  and  body  frit  content 
increases,  causing  a  decrease  in  the 
basal  metabolic  rate  (BMR).  Activity 
levels  also  tend  to  decrease  with  age¬ 
less  energy  expenditure  requires  less 
caloric  intake.  An  important 
consideration  in  implementing  elderly 
nutrition  programs  is  meeting  the 
nutrient  requirements  while  staying 
within  lowered  caloric  needs.  Tlie 
results  of  the  1985-86  NIAD  survey 
indicate  that  the  participants  in  the 
National  Council  on  Aging,  Nutrition 
Program  for  the  Elderly  are  relatively 
sedentary  and  predominantly  female.  It 
is  anticipated  that  participants  in  the 
adult  component  of  the  C^ld  and  Adult 
Care  Food  Program  will  come  frnm  a 
similar  population  group.  Therefore,  the 
calorie  level  of  the  proposed  pattern  was 
determined  to  be  appropriate  for  the 
majority  of  the  participants.  In  addition, 
implementation  of  offer  versus  serve, 
discussed  below,  was  thought  to 
provide  calorie  range  flexibility  for 
those  participants  whose  calorie  needs 
may  be  less  than  the  proposed  level. 

In  addition  to  the  foregoing,  section 
105(b)(3)  of  Public  Law  101-147,  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  enacted  on 
November  10. 1989,  amended  section 
17(o)  of  the  National  School  Lunch  Act 
(42  U.S.C.  1766(o))  to  require  that 
lunches  served  by  each  adult  day  care 
center  receiving  CACFP  reimbursement 
provide,  on  the  average,  approximately 
one-third  of  the  daily  RDA.  This  meal 
pattern  has  been  developed  to  meet  that 
requirement. 

Overview  of  Comments  Received 

During  the  60-day  comment  period  on 
the  proposed  rule,  the  Department 
received  78  comments.  The  majority  of 
these  comments  (31)  were  from  adult 
day  care  centers  and  sponsors.  Twenty- 
seven  (27)  comments  were  received 
from  State  and  local  government 
agencies.  Another  14  comments  were 
received  from  concerned  citizens 
(comprised  of  individuals  with 
back^unds  in  nutrition/home 


economics).  Four  (4)  comments  were 
received  frnm  social  service  agencies 
and  two  (2)  from  food  industry  groups. 
Most  of  the  comments  responded  to 
specific  components  of  the  proposed 
rule  and  did  not  address  support  or  non¬ 
support  for  the  overall  proposal. 

Nutritional  Adequacy 

Several  comments  concerned  the 
nutritional  adequacy  of  the  meal  pattern 
when  compared  to  l^e  RDAs.  The 
proposed  meal  pattern  was  based  on  the 
1989  RDA  and  places  emphasis  on  the 
U.S.  Department  of  Agricmture/ 
Department  of  Health  and  Human 
Services  publication.  Dietary  Guidelines 
for  Americans.  The  meal  pattern, 
calculated  using  the  types  and 
frequency  of  foods  consumed  by  the 
elderly  in  the  1977-78  NFCS,  meets 
more  than  100  percent  of  the  RDA  for 
all  nutrients,  with  the  exception  of 
vitamin  E  and  zinc.  For  vitamin  E  and 
zinc,  the  meal  pattern  meets  77  and  86 
percent  of  the  RDA,  respectively.  A 
major  source  of  vitamin  E  in  the  diets 
of  Americans  is  fats  and  oils.  The  meal 
pattern  assumed  modest  amounts  of  fats 
and  oils.  Vitamin  E  is  not  considered  to 
be  a  problem,  since  deficiencies  occur 
only  in  two  classes  of  subjects:  (1) 
Premature,  very  low  birthweight  infants 
and  (2)  patients  who  do  not  absorb  fat 
normally  (Recommended  Dietary 
Allowances,  10th  Edition.  Food  and 
Nutrition  Board,  National  Research 
Coimcil,  1989).  Additional  quantities  of 
fats  and  oils  would  be  reqxiired  in  the 
meed  pattern  to  achieve  a  level  of 
vitamin  E  which  meets  the  RDA.  The 
amoimt  of  fat  provided  by  the  meal 
pattern  is  based  on  information 
provided  in  the  Dietary  Guidelines  for 
Americans,  and  increases  are  not 
considered  to  be  beneficial.  The  meal 
pattern  is  also  slightly  below  the  RDA 
for  zinc,  a  nutrient  which  tends  to  be 
consumed  in  lower  than  recommended 
levels  for  the  population  as  a  whole. 
However,  levels  of  zinc  in  the  meal 
pattern  are  higher  than  reported  intakes 
in  the  general  population. 

The  meal  pattern  is  based  on  a  full 
day’s  intake  including  a  morning  meal, 
a  midday  meal,  an  evening  meal,  and 
two  supplements  (snacks). 
Reimbursement  is  allowed  for  up  to 
three  (3)  meal  services  a  day — ^that  is, 
two  (2)  meals  and  one  (1)  snack,  or  one 
(1)  meal  and  two  (2)  snacks  per  day  for 
each  participant.  The  limch  meal  is 
required  to  meet,  on  the  average, 
approximately  one-third  of  the  RDA  as 
mandated  in  section  105(b)(3)  of  Public 
Law  101-147,  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  1989. 
Again,  this  goal  is  met  with  the 
exception  of  vitamin  E  and  zinc. 


While  Dietary  Guidelines  for 
Americans  recommends  choosing  a  diet 
low  in  fat,  satmated  fat,  and  cholesterol, 
and  using  salt  and  sodium  in 
moderation,  some  items  from  this  group 
are  included  for  palatability.  The 
proposed  meal  pattern  assiimed  a 
modest  amoimt  of  fat  and  sugar — one  (1) 
teaspoon  each  for  breakfast  and  two  (2) 
teaspoons  fat  and  one  (1)  teaspoon  sugar 
for  lunch  and  supper.  Additional 
sources  of  sugar  may  be  that  which  is 
added  to  food  at  the  table  or  foods 
which  contain  sugar.  Additional  fat  is 
contributed  by  salad  dressings,  spreads, 
and  cooking  oils. 

Uniformity  With  Other  Feeding 
Programs 

Eight  (8)  comments  expressed  a  need 
for  consistency  in  the  meal 
requirements  between  the  CACFP  and 
the  Nutrition  Program  for  the  Elderly. 
The  Nutrition  Program  for  the  Elderly 
was  established  by  the  Older  Americans 
Act  of  1965  (42  U.S.C.  3030e  et  seq.) 
(most  recently  amended  by  Public  Law 
102-375;  signed  on  October  2, 1992) 
and  is  administered  through  the 
Department  of  Health  and  Human 
Services,  Administration  on  Aging. 
Nutritional  requirements  for  the 
Nutrition  Program  for  the  Elderly  are 
limited  to  a  statement  that  each  meal 
provide  a  minimum  of  one-third  of  the 
daily  Recommended  Dietary 
Allowances  as  established  by  the  Food 
and  Nutrition  Board  of  the  National 
Academy  of  Sciences — ^National 
Research  Council.  Thus,  no  standard 
meal  pattern  is  required.  States  establish 
their  own  guidelines  for  meal  patterns. 
For  example,  some  States  require  that  a 
3-ounce  portion  of  meat  be  served  at 
lunch.  O^er  State  programs  include 
meal  components  such  as  soup  and 
dessert. 

Establishment  of  the  adult  meal 
pattern  in  the  CACFP  is  consistent  with 
the  practice  in  place  for  more  than  forty 
years  of  using  meal  patterns  in  the  Child 
Nutrition  Programs.  The  Department 
designed  the  proposed  pattern  so  that  it 
includes  meals  and  snacks  for  a  full  day 
and  is  consistent  with  nationally 
recognized  guidelines,  including  the 
1989  RDAs  and  the  Dietary  Guidelines 
for  Americans.  Therefore,  the 
Department  believes  that  the  proposed 
meal  pattern  is  a  better  vehicle,  both 
from  a  nutritional  and  administrative 
standpoint,  for  ensuring  that  meals 
served  under  the  CACFP  meet  the 
nutritional  needs  of  Program 
beneficiaries. 

Contribution  of  Milk  to  the  Meal  Pattern 

Eleven  (11)  comments  recommended 
the  inclusion  of  milk  in  the  supper  meal 
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pattern.  The  proposed  meal  pattern 
includes  milk  at  breakfast  and  lunch, 
and  milk  as  a  possibility  at  both 
supplemental  meals.  The  basis  of 
offering  milk  at  breakfast  is  the 
popularity  of  cereal  with  milk  as 
breakfast  menu  items.  Milk  is  included 
in  the  lunch  meal  pattern  in  order  to 
meet  the  requirement  of  one-third  of  the 
RDA  for  calcium.  It  is  included  in  both 
supplemental  meal  patterns  because 
milk  is  a  popular  accompaniment  to 
crackers  and  other  supplemental  meal 
components.  Even  without  including 
milk  in  the  supper  meal  pattern,  there 
is  a  possibility  of  four  (4)  milk  servings 
per  day.  The  total  meal  pattern,  based 
on  thrm  servings  of  milk  per  day. 
provides  161  percent  of  the  RDA  for 
caldiun.  Given  the  limited  number  of 
calories  in  the  total  day’s  meal  pattern, 
if  milk  were  required  at  the  supper  meal 
in  addition  to  breakfast,  lunch  and 
snacks,  there  woiild  be  a  potential 
imbcdance  of  milk  nutrients. 

Accordingly,  this  final  rule  retains 
milk  as  a  component  of  all  meals,  except 
supper. 

Servings  of  Breads/Cereals  and 
Vegetables/Fruits 

Eleven  (11)  commenters  objected  to 
the  increased  nmnber  of  bread  servings 
in  the  proposed  pattern.  Their  concerns 
are  that  the  number  of  servings  would 
be  excessive  for  this  age  group  and 
would  increase  the  cost  of  preplated 
meals.  The  bread/bread  alternate 
servings  foimd  in  the  meal  pattern  are 
consistent  with  the  Dietary  Guidelines 
for  Americans,  contributing  both  dietary 
fiber  and  complex  carbohydrates. 
Moreover,  these  foods  are  generally  low 
in  fat  and,  therefore,  their  inclusion  in 
the  meal  pattern  also  serves  to  limit  the 
caloric  contribution  of  Since  the 
proposed  regulation  requires  that  a 
serving  of  bread  or  bread  alternate  be 
made  from  whole-grain  or  enriched 
meal  or  flour,  this  dietary  component 
also  provides  essential  micronutrients  to 
the  (het. 

Accordingly,  the  final  meal  pattern 
makes  no  changes  to  the  number  of 
bread  servings  foimd  in  the  proposal. 

Seven  (7)  commenters  addressed  the 
portion  size  and  number  of  servings  of 
vegetables  and  fruits  in  the  meal 
pattern.  Three  provided  general 
commmits  in  support  of  die  vegetable/ 
fruit  requirement,  while  four  objected  to 
the  increase  in  serving  size  firom  the 
requirement  found  in  the  proposed  rule 
when  compared  to  the  interim  pattern. 
In  this  regard,  the  proposed  patterns  arc 
also  consistent  wim  the  Dietary 
Guidelines  for  Americans.  These  foods 
serve  as  an  important  part  of  a  varied 
diet,  providing  dietary  fiber,  complex 


carbohydrates,  vitamins  and  other 
nutrients  that  promote  good  hadth.  In 
addition,  fruits  and  vegetables  are 
generally  low  in  fat,  and  the  portion  size 
and  niunber  of  servings  of  these  foods 
in  the  meal  pattern  serves  to  limit  the 
caloric  contribution  of  fat 

Accordingly,  this  final  rule  contains 
the  same  portion  size  and  number  of 
servings  of  fruits  and  vegetables  found 
in  the  proposal. 

Caloric  Needs 

Seven  (7)  commenters  maintained 
that  the  estimated  caloric  level  of  the 
full  day  adult  meal  pattern  (1634 
kilocalories)  is  excessive  for  the 
intended  population.  These  comments 
recommended  alternative  caloric 
intakes,  ranging  from  1500  to  1900 
kilocalories  per  day.  The  estimated 
caloric  level  of  the  proposed  full  day 
pattern  is  based  on  the  1989 
Recommended  Energy  Allowances  for 
individuals  51-f  years  of  age  at  1900  and 
2300  kilocalories  per  day,  for  females 
and  males,  respectively.  The  proposed 
caloric  level  of  1934  kilocalories  per 
day.  therefore,  is  at  the  lower  range  for 
mde  requirements,  and  approximately 
equals  the  recommended  level  for 
average  female  requirements.  The 
implementation  of  the  offer  versus  serve 
provision  will  provide  adequate  caloric 
flexibility  for  participants  whose  caloric 
need  may  be  less  thmi  the  proposed 
level. 

Offer  Versus  Serve 

Fifty-four  (54)  commenters  addressed 
the  "offer  versus  serve"  (OVS)  provision 
contained  in  the  propos^  rule  in 
§  226.20(p).  23  commenters  supported 
the  provision,  stressing  that  adults  have 
established  eating  habits  and  should  be 
allowed  to  choose  what  they  eat  Several 
commenters  went  on  to  state  that 
allowing  participants  choices  helps  to 
foster  a  sense  of  independence.  Two 
commenters  supported  the  provision 
with  conditions— one  supported  it  only 
if  the  participants  were  allowed  to 
substitute  an  equal  number  of  foods  for 
those  declined  and  the  one  favored  it 
since  it  potentially  limits  food  waste, 
but  was  against  it  since  they  felt  that  the 
staff  should  be  aware  of  food 
preferences  before  it  was  offered. 

Twenty-nine  commenters  opposed  the 
proposal.  In  most  cases,  these 
commenters  have  misinterpreted  the 
provision’s  intent,  or  misunderstood  all 
or  parts  of  the  provision.  OVS  is 
proposed  as  a  provision  to  be 
implemented  at  the  discretian  of  the  day 
care  center.  It  is  not  required  that  any 
center  implement  the  provision. 

One  cbmmenter  stated  that  they  were 
against  the  provision  without 


explanation.  Seventeen  comments 
conveyed  a  concern  that,  due  to 
debilitating  neurological  disorders, 
participants  may  not  be  capable  of 
selecting  foods  whidi  constitute  a 
balanced  diet  or  a  diet  containing 
adequate  amounts  of  calcium  ricn  foods. 

One  commenter  felt  that  partidpents 
may  not  get  enou^  food  at  home  and 
may  need  all  the  foods  provided  in  the 
pattern.  These  are  legitimate  concerns. 
Again,  however,  it  is  not  required  that 
a  center  implement  OVS  or  that  the 
partidpants  refuse  food  items  if  OVS  is 
available.  Centers  need  not  implement 
OVS  if  center  offidals  feel  that  their 
clients  are  not  capable  of  selecting  food 
and  individuals  need  not  refuse  food 
items  even  if  OVS  is  available. 

Six  commenters  stated  that  the 
provision  would  be  too  costly  for  the 
centers  to  pay  for  food  which  would  not 
be  consumed.  The  concept  of  OVS  is 
that,  through  time,  centers  be  able  to 
reduce  the  amoimt  of  food  which  they 
purchase  by  observing  their  clients’  food 
preferences.  OVS  should  save  money 
and  prevent  waste,  not  increase  cost  or 
waste. 

Four  commenters  stated  that,  for 
centers  which  use  preplated  food 
delivery  systems,  implementation  of 
OVS  would  be  irrelevant  and  would  not 
decrease  costs,  since  a  preplated 
dehvery  system  does  not  allow  the 
option  of  declining  or  taking  a  small 
portion  of  any  one  or  two  of  the  . 
required  food  items.  Again,  OVS  is  an 
option  provided  to  the  center.  Centers 
which  use  preplated  meals  need  not 
implement  the  provision.  In  addition, 
centers  that  use  a  preplate  system  may 
offer  any  item  (such  as  a  carton  of  fluid 
milk  or  individually  wrapped  bread, 
rolls  or  crackers)  which  is  not  part  of  the 
prralated  unit  fm  OVS. 

The  offer  versus  serve  provision  has 
been  used  successfully  in  school  feeding 
programs  since  its  implementation 
under  Public  Law  94-105,  enacted 
October  7, 1975.  It  is  a  provision  under 
which  participating  centers  must  offer 
all  required  servings  of  the  food 
components  set  forth  in  the  adult  meal 
pattern,  but  participants  may  decline  a 
certain  number  of  servings.  The  intent 
of  OVS  implementation  is  to  reduce 
plate  waste  by  allowing  participants  to 
choose  only  ^ose  foods  they  wish  to 
consume. 

In  spite  of  the  concerns  of  those  who 
oppose  OVS,  the  Department  believes 
that,  on  balance,  it  is  in  the  best  iuterest 
of  the  Program,  as  well  as  participating 
centers  and  individuals,  to  make  it 
available  in  the  adult  day  care  portion 
of  the  CACFP.  We  believe  that 
opposition  to  OVS  is  based,  in  general, 
on  the  misunderstanding  that  OVS — 
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both  the  provision  itself  and  the  refusal 
of  food  items — ^will  be  required  for  all 
program  participants.  Once  it  is 
understood  that  the  provision  is  an 
option  for  each  individual  center,  and 
t^t  participants  are  not,  by  any  means, 
required  to  refuse  food  items,  the 
objections  to  OVS  became  invalid.  With 
regard  to  specific  concerns  cited  above, 
centers  should  make  every  effort  to 
provide  well-balanced  meals  by 
surve3ring  and  observing  food 
preferences  and,  where  necessary,  offer 
assistance  in  meal  component  selection. 

Accordingly,  this  final  rule  retains  the 
OVS  provision  as  proposed. 

USDA  Food  Grouping  System 

Some  comments  and  questions 
addressed  the  USDA  Fo^  Grouping/ 
Crediting  System.  They  pointed  out  that 
other  recognized  food  grouping  systems 
such  as  the  one  established  by  the 
American  Diabetic  Association  in 
conjunction  with  the  American  Dietetic 
Association  categorize  foods  according 
to  different  criteria. 

All  of  the  feeding  programs 
administered  by  the  Department  of 
Agriculture  which  use  meal  patterns 
follow  the  same  system  of  meal  pattern 
food  grouping.  The  Child  Nutrition 
Labeling  Program  is  based  on  USDA 
crediting.  Pr^ucts  labelled  imder  this 
program  are  used  throughout  USDA 
feeding  programs.  Many  providers  of 
adult  day  care  meals  also  supply  meals 
to  schools  and  child  care  centers.  To 
avoid  confusion,  simplify 
recordkeeping,  and  streamline 
procurement,  it  is  important  that  each  of 
these  programs  follow  the  same  food 
grouping/crediting  system.  The  basis  for 
this  system  is  the  use  of  conventional 
foods  served  in  traditional  meals. 

Accordingly,  the  Department  is 
making  no  ^ange  to  the  food  grouping/ 
crediting  provisions  in  this  final  nUe. 

Essential  Nutrients 

Some  comments  recommended  that 
foods  containing  certain  nutrients  (iron 
and  vitamins  A  and  C)  be  required  in 
the  meal  pattern  a  minimum  number  of 
times  per  week.  While  the  Department 
agrees  that  these  nutrients  are  important 
dietary  requirements,  the  full  day  adult 
meal  pattern  is  intended  to  include  an 
appropriate  variety  of  foods  that  will 
provide  all  of  the  vitamins,  minerals, 
amino  adds,  and  fatty  acids  that  are 
essential  for  good  hedth.  The  proposed 
relation  establishes  an  estimated 
caloric  level  and  requires  a  variety  of 
foods  in  order  to  ass\ire  that  the  total 
diet  supplies  all  of  the  required 


nutrients.  However,  it  is  not  the 
intention  of  the  Department  to 
imnecessarily  limit  the  flexibility  of 
program  providers  in  their  menu 
planning  activities. 

Need  for  Further  Research 

Three  (3)  commenters  called  for 
research  on  the  caloric  needs  of  spedfic 
age  groups  in  the  over  51  year  age  range. 
Some  commenters  also  maintained  that 
differences  in  the  nutritional  needs  of 
the  elderly  should  be  addressed.  The 
Department  agrees  that  information  on 
the  dietary  needs  of  the  elderly  is 
limited  and  incomplete.  Although 
nutrition  research  is  beyond  the  scope 
of  the  Food  and  Nutrition  Service,  we 
support  the  concept  of  increased 
research  in  this  area.  As  research 
findings  become  available,  changes  in 
the  advilt  meal  pattern  will  be  proposed 
where  warrants. 

Meal  Substitutions 

Several  commenters  suggested  that 
the  Department  should  provide 
additional  reimbursement  for  spedal 
meals  or  liquid  supplements.  Iney 
point  out  that  these  special  meals 
frequently  cost  considerably  more  than 
tradition^  meals.  Program  regulations  at 
7  CFR  226.20(h)  allow  for  food 
substitutions  for  medical  or  other 
special  dietary  needs  when  supported 
by  a  statement  from  a  recognized 
medical  authority.  Program  policy 
fo\md  in  FNS  Instruction  783-2  (Rev.  1) 
requires  that  the  special  dietary  needs  of 
handicapped  individuals  be  met  by 
institutions  participating  in  the  CACFP. 
However,  Program  reimbursement  rates 
are  set  forth  in  law  and  amounts  cannot 
be  changed  at  the  discretion  of  the 
Department. 

Summary 

The  proposed  adult  meal  pattern, 
published  in  the  Federal  Register  on 
August  27, 1990,  at  55  FR  34935-34939, 
is  adopted  as  a  ^al  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  226 

Day  care.  Food  assistance  programs, 
Grant  programs — ^health,  infants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  part  226  is  amended  as 
follows: 

PART  22&-CHILO  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 


Authority:  Secs.  9, 11, 14, 16  and  17, 
National  S^ool  Lunch  Act,  as  amended  (42 
U.S.C  1758, 1759a,  1762a,  1765  and  17661 

2.  In  §  226.20: 

a.  Paragraph  (a)  is  amended  by 
removing  the  words  “A  serving  of’,  “a 
serving  of’,  “an  equivalent  serving  of’ 
and  “an  equivalent  quantity  of’ 
wherever  they  appear. 

b.  Paragraph  (a)(2)  is  amended  by 
removing  the  wor^  “Both  lunch  and 
supper’’  from  the  introductory  text  and 
adding  the  word  “Ltmch”  in  its  place. 

c.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(4)  and  a  new  paragraph 
(a)(3)  is  added. 

d.  Newly  redesignated  paragraph 
(a)(4)(iii)  is  amended  by  removing  the 
word  “Juice”  from  the  second  sentence 
and  adding  the  words  “For  children, 
juice”  in  its  place. 

e.  The  table  in  paragraph  (c)(1)  is 
amended  by  removing  footnotes  6  and  7 
and  by  revising  the  adult  participants 
coliunn  of  the  meal  pattern  table. 

f.  The  center  heading  to  paragraph 
(c)(2)  is  amended  by  removing  the 
words  “OR  SUPPER”. 

g.  The  introductory  text  of  paragraph 
(c)(2)  is  amended  by  removing  the 
words  “or  supper”,  and  the  table  is 
amended  by  removing  footnotes  9  and 
10  and  by  revising  the  adult  participemts 
column. 

h.  Paragraph  (c)(3)  is  redesignated  as 
paragraph  (c)(4)  and  a  new  paragraph 
(c)(3)  is  add^. 

i.  The  introductory  text  of  newly 
redesignated  paragraph  (c)(4)  is 
amended  by  removing  the  reference 
“paragraph  (a)(3)”  and  adding  the 
reference  “paragraph  (a)(4)”  in  its  place 
and  by  removing  the  word  “Juice”  and 
adding  the  words  “For  child^n,  juice” 
in  its  place;  the  table  is  amended  by 
removing  footnotes  8  and  9  and  by 
revising  the  adult  participants  column. 

j.  Paragraph  (p)  is  revised. 

The  addition  and  revisions  specified 
above  read  as  follows: 

§ 226.20  Requirements  for  meals. 

(a)*  *  * 

(3)  Supper  shall  contain  the  food 
components  and  servings  listed  for 
lunch  in  §  226.20(a)(2),  except  that,  for 
adult  participants  in  adult  day  care 
centers,  it  does  not  require  a  serving  of 
fluid  milk. 

***** 

(c)*  *  * 

(D*  *  * 
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Breakfast 


Food  components 

Children  ages  1 
and2 

Children  ages  3 
through  5 

EEBESH 

Adult  participants 

MILX 

MUk.  fluid  . 

VEGETABLE  AND  FRUITS 

•  •  • 

•  •  • 

•  •  • 

1  cup.* 

Vegetable(s)  and/or  fruits . . . 

or 

Full-strength  vegetable  or  fruit  juice  or  an  equivalent  of  any 
combination  of  vegetable(s).  frult(s)  and  juice. 

•  *  # 

•  •  • 

«  «  • 

Vfr  cup. 

#  •  # 

*  •  • 

•  •  * 

Vlt  cup. 

BREAD  AND  BREAD  ALTERNATES* 

Bread . 

or 

Combread,  biscuits,  rolls,  muffins,  etc^ . 

or 

Cold  dry  cereal®  . . . . 

or 

Cooked  cereal . . 

or 

Cooked  pasta  or  noode  product . 

or 

Cooked  cereal  grains  or  an  equivalent  quantity  of  any  com- 

•  •  • 

•  •  • 

*  •  • 

2  slices  (servings). 

•  •  • 

•  •  • 

•  «  • 

2  servings. 

•  •  • 

•  •  • 

•  •  • 

IVfr  ci^js  or  2  oz. 

•  •  • 

•  •  • 

1  cup. 

*  •  • 

•  •  • 

«  •  • 

1  cup. 

•  •  • 

•  •  • 

•  «  • 

1  cup. 

bination  of  bread/bread  alternate. 

*  *  *  *  * 

(2)*  *  * 


Lunch 


Food  components 

Children  ages  1 
and  2 

Children  ages  3 
through  5 

Children  ages  6 
through  12' 

Adult  participants 

MILK 

Milk,  fluid  . . . 

•  «  • 

#  •  • 

•  •  • 

1  cup.* 

VEGETABLE  AND  FRUITS* 

Vegetable(s)  and/or  fruits . 

•  •  • 

#  •  • 

#  •  # 

1  cup  total. 

BREAD  AND  BREAD  ALTERNATE  < 

Bread . . . 

#  •  # 

•  •  • 

i 

2  slices  (servings). 

or 

Combread,  biscuits,  rolls,  muffins,  etc® . 

•  •  • 

•  •  • 

#  •  • 

2  servings. 

or 

Cooked  pasta  or  rKxxtte  products . 

*  •  # 

•  •  • 

•  •  • 

1  cup. 

or 

Cooked  cereal  or  grains  or  an  equivalent  quantity  of  any 

•  *  • 

•  •  * 

•  •  • 

1  cup. 

combination  of  bread/bread  alternate. 

MEAT  AND  MEAT  ALTERNATE 

Lean  meat  or  poultry  or  fish* . 

•  *  • 

•  •  • 

«  •  • 

2oz. 

or 

Cheese  . 

•  •  • 

•  •  • 

•  •  • 

2oz. 

or 

Eggs . 

•  •  • 

•  •  • 

•  *  • 

1  egg. 

or 

Cooked  dry  beans  or  peas . 

•  •  • 

•  •  * 

cup. 

or 

Peanut  butter  or  soynut  butter  or  other  nut  or  seed  butters  . 

•  •  • 

•  •  • 

•  •  • 

4tbsp. 

or 

Peanuts  or  soynuts  or  tree  nuts  or  seeds^  . 

•  •  • 

•  •  # 

•  •  • 

1  oz=50  percent 

or 

An  equivalent  quantity  of  any  combination  of  the  above 
meat/meat  alternate. 

(3)  The  minimum  amounts  of  food 
components  to  be  served  as  supper  as 


set  forth  in  paragraph  (a)(3)  of  this 
section  are  as  follows: 
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Food  components 


Children  ages  1 
and  2 


Children  ages  3 
through  5 


Adult  participants 


Milk,  fluid . . .  Vi  cup*  .  %  cup .  1  cup - 

VEGETABLES  AND  FRUITS  * 

Vegetabie<s)  and/or  eiilt(s) . . .  Vi  cup  total .  %  cup  total .  %  cup  total - 

BREAD  AND  BREAD  ALTERNATES  « 

Bread  . . .  ’A  slice .  Vi  slice .  1  slice . 

or 

Combread,  biscuits,  rolls,  muffins,  etc®  . . - .  %  serving .  ’/i  serving .  1  serving  - 

or 

Cooked  cereal  or  grains  or  an  equivalent  quantity  of  any  %  cup .  V*  cup .  Vz  cup . 

combination  of  broad^read  alternates. 

MEAT  AND  MEAT  ALTERNATES 

Lean  meat  or  poultry  or  fish® .  1  oz  .  1  Vi  oz .  2  oz . 

or 

Cheese .  1  oz  .  1  Va  or .  2  oz . . . 

or 

Eggs . . .  1  egg  . .  1  egg .  1  egg . 

or 

Cooked  dry  bearrs  or  peas .  ’4  cup .  %  cup .  Vi  cup . . 

or 

Peanut  butter  or  soynut  butter  or  other  nut  or  seed  but-  2  tbsp  : .  3  tbsp  .  4  tbsp  . 

ters. 

or 

Peanuts  or  soynuts  or  tree  nuts  or  seeds  ^ .  oz=50  percent.®  %  oz=50  percent.®  1  oz=50  percent*  . 

or 

An  equivalerU  quantity  of  any  combination  of  the  above 
meat/meat  aitamatss. 


y4  cup  total .  Vb  cup  total .  cup  total _ 1 1  cup  total. 


V&  slice .  1  slice 


2  slices  (servings). 
2  servings 


1  oz=5(>  percent* 


Food  components 


V  MILK  I 

Milk,  fluid . . . 

VEGETABLES  AND/OR  FRUITS 

Vegetable{s)  and/or  fruit{s) . . . 

Of 

Full-strer>gth  vegetable  or  fruit  juice  or  an  equivalent 
quantity  of  any  combination  of  vegetable(s),  fruit(s) 
and  juiM. 

BREAD  AND  BREAD  ALTERNATES 

Bread  . . . 

or 

Combread.  biscuits,  rolls,  muffins,  etc<^>  . 

or 

Cold  dry  cereal  . . . 

or 

Cooked  cereal . . 

or 

Cooked  pasta  or  noodle  product . 

or 

Cooked  cereal  grains  or  an  equivalent  quantity  of  any 
combination  of  bread/bread  alternate. 

MEAT  AND  MEAT  ALTERNATIVES 

Lean  meat  or  poultiy  or  fish  <®>  . . 

or 

Cheese  . 


Cocked  dry  beartt  or  peas 


Childten  ages  1  Children  ages  3 
and  2  tfwough  5 


Children  ages  6 
through  12' 


Adult  participants 
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SUPPLEMENTAL  FOOD— Continued 


Food  components 

Childrsn  ages  1 
and  2 

Children  ages  3 
through  5 

Children  agM  6 
through  12’ 

Adult  participants 

or 

Peamjt  butter  or  soynut  butter  or  other  nut  or  seed  but¬ 
ters. 

or 

•  •  • 

•  «  • 

•  *  • 

2  tbsp. 

Peanuts  or  soynuts  or  tree  nuts  or  seeds^ . 

or 

Yogurt  plain  or  sweetened  and  flavored . . 

or 

An  equivalent  quantity  of  any  combination  of  the  above 
meat/meat  alternates. 

•  *  • 

•  •  • 

•  •  • 

1  oz. 

•  •  • 

•  •  • 

«  •  • 

4  oz  or  ’A  cup. 

•  *  *  •  * 

(p)  Offer  versus  serve.  (1)  Each  adult 
day  care  center  shall  offer  its  adult 
participants  all  of  the  required  food 
servings  as  set  forth  in  paragraph  (c)(1), 
(c)(2)  and  (c)(3)  of  this  section. 

However,  at  the  discretion  of  the  adult 
day  care  center,  adult  participants  may 
be  permitted  to  decline: 

(1)  One  of  the  four  food  items  (one 
serving  of  milk,  one  serving  of  vegetable 
and/or  fruit,  and  two  servings  of  bread 
or  bread  alternate)  required  at  breakfast; 

(ii)  Two  of  the  six  food  items  (one 
serving  of  milk,  two  servings  of 
vegetable  and/or  fruit,  two  servings  of 
bread  or  bread  alternate,  and  one 
serving  of  meat  or  meat  alternate) 
reqxured  at  lunch; 

(iii)  Two  of  the  five  food  items  (two 
servings  of  vegetables  and/or  fruit,  two 
servings  of  bread  or  bread  alternate,  and 
one  serving  of  meat  or  meat  alternate) 
required  at  supper. 

(2)  The  price  of  a  reimbursable  meal 
shall  not  affected  if  an  adult 
participant  declines  a  food  item. 

Dated:  July  2, 1993. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

IFR  Doc.  93-16591  Filed  7-13-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  151 

[T.D.93-52J  ^ 

Examination  of  Wool  and  Hair 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  This  dociiment  adopts  as  a 
final  rule  without  change  proposed 
amendments  to  the  Customs  Regulations 
to  remove  references  to  estimation  of 
dean  yield  of  wool  or  hair  by  non¬ 


laboratory  method  and  to  eliminate 
Customs  Form  6451,  Notice  of 
Percentage  Clean  Yield  and  Grade  of 
Wool  or  Hair.  The  amendments  conform 
the  regulations  to  current  Customs 
procedures  which  no  longer  indude 
informally  estimating  the  clean  yield  of 
wool  or  hair  and  notifying  the  importer 
of  that  estimate.  Determination  of  the 
clean  yield  of  wool  or  hair  will  thus  be 
made  on  a  case-by-case  basis  only 
through  analysis  performed  in  a 
Customs  or  commerdal  laboratory. 
EFFECTIVE  DATE:  August  13, 1993. 

FOR  FURTHER  INFORMATION  CONT  ACT: 

Ira  Reese,  Office  of  Laboratories  and 
Sdentific  Services  (202-927-1060). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  21, 1992,  Customs 
published  a  notice  in  the  Federal 
Register  (57  FR  37917)  proposing  to 
amend  varioxis  sections  within  subpart 
E  of  part  151,  Customs  Regulations  (19 
CFR  part  151),  which  covers 
examination  and  testing  procedures 
applicable  to  imported  wool  and  hair  for 
tariff  purposes.  The  proposed 
amendments  were  intended  spedfically 
to  ensure  that  the  regulations  reflect 
current  requirements  and  procedures 
regarding  the  determination  of  clean 
yield:  If  a  clean  yield  content  report  is 
needed  for  Customs  ptirposes.  Customs 
samples  and  analyses  the  crude  wool  for 
clean  yield  content  in  a  Customs 
laboratory  specializing  in  wool  analysis 
and,  when  a  Laboratory  Report  is  issued 
on  Customs  Form  6415,  a  copy  thereof 
is  sent  by  Customs  to  the  importer  of 
record.  The  specific  amendments 
proposed  in  the  notice  involved  (1) 
removal  of  §  151.72  which  provides  for 
estimation  of  clean  yield  by  non¬ 
laboratory  method  and  specifies  use  of 
Customs  Form  6451  as  the  means  for 
notification  to  the  importer,  and  (2) 
conforming  changes  to  other  sections  of 
the  regulations  involving  removal  of  all 
references:  To  Customs  Form  6451; 

§  151.72;  an  examination  or  estimation 


rocedure  (which  in  the  regulatory  texts 
as  reference  only  to  a  non-laboratory 
procedure);  and  importer  notification  of 
the  results  of  an  examination  or 
estimation  procedure.  As  a  consequence 
of  the  proposed  amendments,  the 
present  re^;ulatory  provisions  regarding 
laboratory  samplbag  and  analysis  (which 
also  provide  for  an^ysis  by  a 
commercial  laboratory  tmder  certain 
circumstances)  woiild  become  the  sole 
means  \mder  the  regulations  for 
determination  of  clean  yield  content. 

Chie  comment  was  received  from  the 
public  in  response  to  the  notice.  This 
commenter  supported  the  proposed 
amendments  and  further  suggested  that 
the  Customs  Commercial  Laboratory 
Program  should  be  e^manded  to  include 
accreditation  for  wool  testing  so  as  to 
eliminate  the  need  for  retesting. 

Customs  does  not  believe  that  any 
action  shoiild  be  taken  in  response  to 
this  comment  because  (1)  the  comment 
is  outside  the  scope  of  the  proposed 
amendments,  and  (2)  basea  on  the 
relatively  small  number  of  wool 
analyses  performed  each  year  in 
Customs  laboratories  and  based  on  the 
absence  of  any  requests  for  retesting  of 
wool  samples  over  the  last  several  years, 
the  accreditation  of  commercial 
laboratories  to  perform  wool  testing  is 
neither  necessary  nor  appropriate. 

Based  on  the  above.  Customs  beUeves 
that  the  proposed  amendments  should 
be  adopted  as  a  final  rule  vydthout 
change. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.],  it  is  certified  that  the 
regulations  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  merely  conform  the 
regulations  to  present  administrative 
practice  and  thus  will  not  result  in  any 
increased  economic  impact. 
Accordingly,  these  amendments  are  not 
subject  to  the  regulatory  analysis  or 
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other  requirements  of  5  U.S.C.  603  and 
604. 

Exacstiv*  Onkr  12291 
This  document  does  not  meet  the 
criteria  for  a  “major  rule**  as  specified 
in  E.0. 12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations 
Branch.  U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Sid!i)ects  in  19  CFR  Part  ISl 

Customs  duties  and  inspection. 

Imports,  KxamiTwitinn,  sampling  and 
testing,  WooL 

Amendments  to  the  Regulations 

Accordingly,  part  151,  Custmns 
Regulations  (19  CFR  oart  151),  is 
amended  as  set  forth  Wow: 

PART  151— EXAMINATION, 

SAMPUNQ,  AND  TESTING  OF 
MERCHANDISE 

1.  The  authority  citation  for  part  151 
continues  to  read  in  part  as  follows: 

Aalhorily:  19  U.S.C  66, 1202  (General 
Notes  8  and  9,  Harmonized  Tarifi  Schedule 
of  the  United  States),  1624.  *  *  *  Subpart  E 
also  issued  under  Additional  U.S.  Note  2(f) 
to  Chapter  51,HTSUS.  *  *  • 

A  •  •  •  * 

2.  Section  151.64  is  revised  to  read  as 
follows: 

§  151 .64  Extra  copy  of  entry  summary. 

One  extra  copy  of  the  entry  summary 
covering  wool  or  hair  subject  to  duty  at 
a  rate  per  clean  kilogram  shall  be  filed 
in  admtion  to  the  copies  otherwise 
required. 

3.  Section  151.70,  first  sentence,  is 
amended  by  removing  at  the  end  the 
words  **,  in  which  case  the  clean  yield 
of  the  wool  or  hair  in  such  sampling 
unit  shall  be  estimated  as  provided  for 
in  §151.72**. 

4.  Section  151.71  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§151.71  Laboratory  testing  for  dean  yield. 

(a)  Test  and  report  by  Customs 
laboratory.  The  clean  ]^eld  of  all  general 
samples  taken  fo  accordance  with 
§  151.70  shall  be  determined  by  test  in 
a  Customs  laboratory,  unless  it  is  foimd 
that  it  is  not  feasible  to  test  such  a 
sample  and  obtain  a  proper  finding  of 
percentage  clean  yield.  A  report  of  the 
percentage  clean  yield  of  each  general 
sample  as  establidied  by  the  test,  or  a 
statement  of  the  reason  for  not  testing  a 


general  sample,  shall  be  forwarded  to 
the  district  director. 

04  Notificatjon  to  importer.  Where 
samples  of  wool  or  hair  have  been  tested 
in  a  Customs  laboratory  and  die  district 
director  has  received  a  copy  of  the 
Laboratory  Report,  Customs  Form  6415, 
the  district  director  shall  promptly 
provide  notice  of  the  test  results  by 
mailing  a  copy  of  that  report  to  the 
importer. 

*  A  A  «  * 

5.  Section  151.72  is  removed. 

6.  Section  151.73  is  amended  by 
removing  from  paragraph  (a)  the  words 
“or  a  reestimation  of  clean  yield  made 
in  acconiance  with  §  151.72(c),**. 

7.  Section  151.73  is  further  amended 
by  removing  from  paragraph  (b)  the 
words  **or  reexamination**. 

8.  Section  151.75  is  amended  by 
removing  the  words  “and 
examinaticms’*. 

Geoife  L  Weise, 

Commissioner  of  Customs. 

Approved:  June  25, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  the  Treasury. 

[FR  Doc  93-16662  Filed  7-13-93;  8:45  am] 
BILUNQ  cooe  U20-02-V 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[DockatNo.  86F-0328] 

Indirect  Food  AddMuas:  Adjuvants, 
Production  Aida,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  relations  to  provi^  for 
the  safe  use  of  phosphorous  add.  cyclic 
neopentanetetrayl  bis(2,4-di-tert- 
butylphenyl)  ester  as  an  antioxidant  for 
use  in  olefin  polymers  intended  for 
food-contact  use.  'This  action  is  in 
response  to  a  petition  filed  by  General 
Electric  Co.  (formerly  Borg-Wamer 
Chemicals,  Inc.). 

DATES:  Efiective  July  14, 1993;  written 
objections  and  requests  for  a  hearing  by 
August  13, 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dodcets  Management  Branch  (HFA- 
305),  Food  and  Di^  Administration, 
rm.  1-23, 12420  Parldewn  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marvin  D.  Mad::,  Center  for  Food  Safety 


and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration,  200  C  St  SW.« 
Washington,  DC  20204, 202-254-9511. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  22, 1986  (51  FR  30128),  FDA 
annoxmced  that  a  food  additive  petition 
(FAP  6B3944)  had  been  filed  by  Borg- 
Wamm  Chemicals,  hic.,  Washington, 

WV  26181.  'The  petition  proposed  that 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21 
178.2010)  oe  amended  to  provide  for  the 
safe  use  of  phosphorous  add,  cyclic 
neopentanetetrayl  bis(2,4-di-terf- 
butylphenyl)  ester  as  an  antioxidant  for 
use  in  olefin  polymers  intended  for 
food-contact  use. 

Since  the  notice  published,  this 
division  of  Borg-Wamer  Chemicals,  Inc., 
was  purchased  by  the  General  Electric 
Co.,  Parkersburg  Center,  Fifth  and  Avery 
Sts.,  Parkersbu^  WV  26102. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materid.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that 
§  178.2010(b)  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  ft-om  the 
doounents  any  materials  that  are  not 
available  for  p^lic  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  ag«3cy’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
afiected  by  this  regtilation  may  at  any 
time  on  or  before  August  13, 1993,  file 
with  the  Dockets  Ma^gement  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  ol^BCticm  shall  ^edfy  with 
particularity  the  provisions  of  tlm 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
number^  ol^ection  on  which  a  hearing 
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is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Eadi  numbered  objection  for 
wUch  a  hearing  is  requested  shall 
include  a  detail^  description  and 
analysis  of  the  ^>ecific  Actual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  ^Id.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  ri^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 


in  the  Dodcets  Management  Branch 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21 CFR  Part  178 

Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  E)i^s  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178-iNOIRECT  RXH) 
ADDtnVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  is  revised  to  read  as  follows: 


Authori^  Secs.  201, 402, 409, 721  of  th« 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  for  the  entry 
“Phosphorous  add.  cyclic 
neopentanetetrayl  bis(2,4-di-teit* 
butylphenyllester"  by  niunerically 
adc^g  new  entry  “3.”  under  the 
headi^  ^‘Limitations**  to  read  as 
follows: 

1 178.2010  Andoxidanta  and/or  atablttzara 
f  or  potymera. 

if  m  m  m  m 

(b)*** 


Substances  Limitatons 


Pho^ihorous  add,  cyclic  neopentanetetrayl  bis(2,4-di*red-butyiphenyl)ester  For  use  only; 
fCAS  Reg.  No.  26741-53-7). 

•  •  * 

3.  At  levels  not  to  exceed  0.05  percent  by  weight  olefin  poly¬ 
mers  complying  with  §  177.1520(c)  of  this  chapter,  Item  3.1,  that 
contain  more  than  50  wei^  perc^  of  polymer  units  derived 
from  ethylene  and  whose  derisity  is  less  th^  0.94  gram  per 
cubic  centtmeter.  The  average  Ofickness  of  such  polymers  irv 
tended  for  use  in  contact  with  food  types  V  and  Vll-A  described 
in  Td)le  1  of  §  176.170<c)  of  this  cha^  shall  not  exceed  80  mi¬ 
crometers  (0.003  inch). 


Dated:  July  1. 1993. 

Janice  F.  Oliver, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  93-16595  Filed  7-13-93;  8:45  am] 
BiUJNO  CODE  416(M)1-F 


21  CFR  Part  510 

Animal  Druga,  Feeds,  and  Related 
Producta;  Change  of  Sponsor  Name 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sptmsor  name  for  a  new 
animal  drug  application  (NADA)  from 
Lyphomed,  Division  of  Fujisawa  USA, 
Inc.,  to  Fugisawa  USA,  Inc. 

EFFECTIVE  DATE;  July  14. 1993. 

FOR  RffmiER  INFORMATION  CONTACT*.  Judy 
M.  0‘Haro.  Center  for  Veterinary 
Medicine  (lfiFV-236).  Food  and  Drug 


Administration.  75(X)  Standish  PL. 
Rockville,  MD  20855,  301-295-8737. 
SUPPLEieNTARY  MFORMATION: 

Lyphomed,  Division  of  Fujisawa  USA. 
Inc.,  Deerfield,  IL  60015-2548,  has 
informed  FDA  of  a  change  of  sponsor 
name  from  Lyphomed,  Division  of 
Fujisawa  USA,  Inc.,  to  Fujisawa  USA, 
Inc.  Accordingly,  FDA  is  emending  the 
regulations  in  21  CFR  S10.600(c)(l)  and 
(c)(2)  to  reflect  the  change  of  sponsor 
name. 

List  of  Sifojects  in  21  CFR  Part  510 

Administrative  practice  and 
procediire.  Animal  drugs.  Labeling, 
Reporting  end  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosnmtic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  S1(F-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


Authority:  Sacs.  201. 301, 501, 502, 503, 
512, 701, 706  of  the  Federal  Food,  Drug,  aad 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  360b.  371,  376). 

§510.600  [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  “Lyphom^. 
Division  of  Fujisawa  U^.  Inc.*’  and  by 
alphabetically  adding  a  new  entry  for 
"Fujisawa  USA,  Inc..  Deerfield.  IL 

60015-2548 . 000469";  and  in  the  table 

in  paragraph  (c)(2)  in  the  entry  for 
“000469"  by  removing  the  sponsor 
name  “Lyphomed,  Division  of  Fujisawa 
USA,  Inc."  and  adding  in  its  place 
“Fujisawa  USA,  Inc." 

Dated:  July  7, 1993. 

Richard  E.  Gejrar. 

Deputy  Director,  Office  of  Surveillance  and 
Compliance.  Center  for  Veterinary  Medicine. 
(FR  Doc  93-16594  Rled  7-13-93: 8:45  am) 
BauNQ  CODE  aiaa-ei-E 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290a-AQ30 

Determinations  of  Incompetency 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its  regulation 
concerning  determinations  of 
incompetency  and  competency.  This 
change  brings  consistency  into  the 
language  of  the  regulation  and  ensures 
that  long-standing  VA  policy  is 
accurately  stated.  The  effect  of  this 
action  will  be  consistent  application  of 
the  regulation  in  rating  decisions 
involving  the  issue  of  incompetency. 
EFFECTIVE  DATE:  The  effective  date  is 
August  13. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Consultant, 
Regulations  Staff  (21  IB),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202)  233-3005. 

SUPPLEMENTARY  ^FORMATION:  The 
definition  of  a  mentally  incompetent 
person  for  VA  piirposes  is  one  who, 
because  of  injury  or  disease,  lacks  the 
mental  capacity  to  contract  or  to  manage 
his  or  her  own  a^irs,  including 
disbursement  of  funds  without 
limitation  (38  CFR  3.353(a)).  This 
definition  represents  long-standing  VA 
policy.  An  inconsistency  exists  in  the 
language  of  §  3.353(d),  however,  which 
requires  a  presumption  in  favor  of 
competency  in  situations  where  doubt 
arises  as  to  whether  a  beneficiary  is 
capable  of  administering  his  or  her 
funds  (emphasis  added).  This  provision 
assumes  a  less  comprehensive 
definition  of  incompetency. 

Section  3.353(d)  was  designed  to 
avoid  appointing  a  fiduciary  except  in  a 
situation  where  it  is  clearly  in  a 
beneficiary’s  best  interest  to  do  so 
because  of  mental  incompetency.  Where 
doubt  arises  regarding  incompetency, 
the  doubt  is  to  m  resolved  in  the 
beneficiary’s  favor.  Since  ratings  of 
incompetency  are  based  on  the 
definition  in  §  3.353(a)  and  can  result  in 
appointment  of  a  fiduciary,  to  limit 
consideration  under  §  3.353(d)  only  to 
the  administration  of  funds  creates 
internal  inconsistency  within  the 
regulation  and  could  lead  to 
discrepancies  in  its  application  in 
individual  cases.  The  regulatory  history, 
in  fact,  shows  that  the  language  of 
§  3.353(d)  predates  the  definition  of 


§  3.353(a)  and  was  never  amended  to 
conform  with  it.  We,  therefore,  are 
amending  §  3.353(d)  to  add  a  provision 
regarding  a  beneficiary’s  mental 
capacity  to  contract  or  to  manage  his  or 
her  own  affairs,  to  change 
"administering”  funds  to 
"disbursement”  of  funds,  and  to  add  the 
phrase  “without  limitation”  to  the 
provision  concerning  disbiirsement  of 
funds. 

These  changes  will  bring  paragraph 
(d)  into  conformity  with  paragraph  (a) 
and  will  assist  VA  rating  ooards  in 
making  consistent  determinations  when 
the  issue  of  incompetency  arises.  We 
also  are  amending  §  3.353(d)  to  clarify 
that  by  "doubt”  whether  a  beneficiary  is 
competent  we  mean  “reasonable 
doubt.”  This  change  accords  with  VA’s 
doctrine  of  reasonable  doubt  as  defined 
in  §  3.102  and  represents  in  any  event 
the  intent  of  §  3.353(d)  in  this  regard. 
Since  these  amendments  to  §  3.353 
simply  ensure  internal  consistency 
wit]^  the  regulation  as  well  as 
consistency  with  established  VA  policy, 
publication  as  a  proposed  rule  is  not 
necessary. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number. 

List  of  Subjects  in  38  CFR  Part  3: 

Administrative  practice  and 
procedure,  Claims,  Handicapped, 

Health  care.  Pensions,  Veterans. 


Approved:  May  20, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  amended  to 
read  as  follows: 

PART  ^-ADJUDICATION 

Subpart  A — Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  In  §  3.353,  paragraph  (d)  is  revised 
to  read  as  follows: 

f  3.353  Detenninationa  of  Incompetancy 
and  competency. 

***** 

(d)  Presumption  in  favor  of 
competency.  Where  reasonable  doubt 
arises  regarding  a  beneficiary’s  mental 
capacity  to  contract  or  to  manage  his  or 
her  own  affairs,  including  the 
disbursement  of  funds  without 
limitation,  such  doubt  will  be  resolved 
in  favor  of  competency  (see  §  3.102  on 
reasonable  doubt). 
***** 

§3.353  [Amended] 

3.  Following  §  3.353  an  authority 
citation  is  added  to  read  as  follows: 
(Authority:  38  U.S.C.  501(a)) 

[FR  Doc.  93-16596  Filed  7-13-93;  8:45  am] 
BIUJNQ  CODE  8320-01-Z 


38  CFR  Part  3 
RIN  2900-AF88 

Evidence  Requirements 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  regarding  the 
evidence  requirements  to  establish 
military  service  and  dependency.  This 
amendment  is  necessary  to  expedite 
payment  of  benefits  in  certain  instances. 
The  intended  effect  of  this  amendment 
is  to  improve  the  efficiency  and 
timeliness  of  claims  processing. 
EFFECTIVE  DATE:  These  amendments  are 
effective  July  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Bisset,  Jr.,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  233-3005. 


Federal  Register  /  Vol.  58,  No.  133  /  Wednesday,  July  14.  1993  /  Rules  and  Regulations  37857 


SUPPLOiENTARY  INFORIIATION:  VA 
published  •  proposal  to  amend  38  CFR 
3.203(c)  md  3.20S(a}(l)  in  the  Federal 
Register  of  Octcd)er  23. 1992  (57  FR 
48350-52).  Interested  persons  were 
invited  to  sidimit  written  comments, 
suggestions  or  objections  on  or  before 
November  23, 1992.  As  no  comments 
were  received,  the  proposed 
amendments  are  adopted  with  a  minor 
technical  addition  to  clarify  that  the 
uncertified  marriage  certificate 
supporting  the  cer^ed  statement  of  the 
deceased  veteran  must  be  part  of  the  VA 
record  on  the  date  of  the  veteran’s 
death. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substai^l  number  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursiiant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
e^cts  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  conqpete  vdth  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101, 
64.105  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 

Health  care.  Pensions,  Veterans. 

Approved:  February  25. 1993. 
lesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  preamble, 

38  CFR  part  3  is  amended  as  set  forth 
below; 


PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  105  Stat  386;  38  U.S.C.  501(a), 
unless  otherwise  noted. 

2.  In  §  3.203,  paragraph  (c)  is 
amended  by  adding  a  new  second 
sentence  to  read  as  follows: 

S3JK)3  Service  records  as  evidence  of 
service  and  character  of  dtocharge. 

•  *  •  «  * 

(c)  Verification  from  service 
department  •  •  *  However,  payment 
of  nonservice-connected  btiri^  ^nefits 
may  be  authorized,  if  otherwise  in 
order,  based  upon  evidence  of  service 
with  VA  relied  upon  to  authorize 
payment  of  compensation  or  pension 
during  the  veteran's  lifetime,  provided 
that  there  is  no  evidence  whi^  would 
serve  to  create  doubt  as  to  the 
correctness  of  that  service 
evidence.*  *  * 

3.  In  $  3.205,  paragraphs  (a) 
introductory  text  and  {a)(l)  are  revised 
to  read  as  follows: 

Marriage. 

(a)  Proof  of  marriage.  Marriage  is 
established  by  one  of  the  following 
types  of  evidence: 

(1)  Copy  of  the  public  record  of 
marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  record,  containing 
sufficient  data  to  identify  the  parties, 
the  date  and  place  of  the  marriage,  and 
the  number  of  prior  marriages  by  either 
party  if  shown  on  the  official  record, 
issued  by  the  officer  having  custody  of 
the  record  or  one  authorized  to  act  for 
such  officer  bearing  the  seal  of  such 
officer,  or  otherwise  properly  identified, 
or  a  certified  copy  of  the  church  record 
of  marriage.  However,  payment  of  death 
benefits  to  a  sxirviving  spouse  may  be 
authorized,  if  otherwise  in  order,  based 
upon  an  imcertified  copy  of  the  public 
record  of  marriage  which  was  part  of  the 
VA  record  on  the  date  of  the  veteran's 
death,  and  which  substantiates  the 
veteran’s  certified  statement  that  VA 
relied  upon  to  establish  the  claimant  as 
the  spouse  for  compensation  or  pension 
payments  which  the  veteran  was 
entitled  to  receive  at  the  time  of  his  or 
her  death,  provided  that  there  is  no 
evidence  which  would  serve  to  create 
doubt  as  to  the  correctness  of  that  copy. 
•  •  •  •  • 

(FR  Doc  93-16599  Filed  7-13-93;  8:45  am) 
BtujNQ  CODE  esza-oi-ai-M 


38  CFR  Part  36 
mN2900-AC85 

Loan  Gumwity:  Loans  to  Purchase 
Manufactursd  Homes 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
manufactured  home  loan  guaranty 
regulations  (4200  series)  to  comply  with 
certain  provisions  of  the  Veterans’ 

Home  Loan  Program  Improvements  and 
Property  Rehabilitation  Act  of  1987,  as 
amended  by  the  Veterans’  Benefits 
Amendments  of  1989,  and  the  Omnibus 
Budget  Reconciliatimi  Act  of  1990. 

These  amendments  will  change  the 
manufactured  home  loan  program  to 
comply  with  these  laws.  Additional 
changes  are  being  made  concerning 
computation  and  filing  of  claims, 
required  insurance  coverage,  invoicing 
practices,  voliime  rebates,  items  which 
may  be  included  in  the  loan  amoimt, 
automatic  underwriting  authority  and 
definition  of  terms.  The  amendments 
will  have  the  effect  of  updating  the  VA 
manufactured  home  loan  program  to 
reflect  current  industry  practices. 
EFFECTIVE  DATE:  These  regulations  are 
effective  August  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  C^den,  Assistant  Director  for 
Loan  Policy  (264).  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  VA  is 
incorporating  into  its  manufactured 
home  loan  regulations  several  changes 
to  comply  with  provisions  of  Public 
Law  100-198,  The  V^erans’  Home  Loan 
Program  Improvements  and  Property 
Rehabilitation  Act  of  1987,  as  amended 
by  Public  Law  100-253,  The  Veterans’ 
Home  Loan  Program  Amendments  of 
1988,  and  Public  Law  101-508,  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  Additional  regulatory  changes  are 
also  being  made  as  a  result  of  an 
extensive  review  of  the  VA 
manufactured  home  loan  program. 

Major  changes  which  VA  hereby 
incorporates  into  the  manxifoctured 
home  loan  guaranty  regulations  by  these 
amendments  are:  (1)  An  increase  in  the 
maximum  amount  of  entitlement  finm 
$27,500  to  $36,000;  (2)  a  change  in  the 
percentage  of  the  loan  that  may  be 
guarante^;  (3)  a  downpayment 
requirement:  (4)  revision  of  the 
occupancy  requirements;  (5)  revision  of 
the  requirements  for  refinancing  loans 
on  manufactured  homes;  and  (6)  a  new 
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optional  procediire  for  filing  claims 
upon  receipt  of  VA’s  resale  price 
estimate.  All  of  the  above  changes 
implement  statutory  revisions  and  have 
been  accomplished  administratively. 
Additional  changes  affecting  insurance 
coverage,  invoicing  practices,  volume 
rebates,  the  computation  and  filing  of 
claims,  and  items  which  may  be 
included  in  the  loan,  are  being  made  as 
a  result  of  an  extensive  review  of  the  VA 
manufactured  home  loan  program. 

On  October  16, 1992,  VA  published  in 
the  Federal  Register  (57  FR  47433) 
proposed  regulations  on  the  VA 
manufoctiired  home  loan  guaranty 
program.  No  comments  were  received  to 
the  proposed  regulations.  Accordingly, 
the  regulations  are  adopted  as  originally 
propc«ed. 

The  Secretary  hereby  certifies  that 
these  regxilations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory. 
Flexibility  Act,  title  5,  United  States 
Code,  sections  601-612.  Pursuant  to  5 
U.S.C.  605(b),  these  regulations  are 
exempt  from  the  initial  and  final 
regulatory  analysis  requirements  of 
sections  603  and  604. 

These  regulations  have  been  reviewed 
\mder  Executive  Order  12291,  entitled 
Federal  Regulations,  and  are  not 
considered  major  regulatory  changes  as 
defined  in  the  Executive  Order,  l^ese 
regulations  will  not  impact  the  public  or 
private  sectors  as  major  rules.  Iliey  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consxuners,  individual 
indiistries,  government  agencies,  or 
geographic  regions;  nor  will  they  have 
other  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Paperwork  Reduction  Act 

Section  36.4204  of  this  regulatory 
amendment  contains  information 
collection  requirements.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  one-half 
hoiir  per  response  with  a  total  of  50 
hours  (100  respondents  aimually).  This 
information  collection  requirement  was 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2900-0534. 

Catalog  of  Federal  Domestic  Assistance 
Program  Number  64.119. 


List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 

Housing  loan  programs — housing  and 
commtmity  development.  Manufactured 
homes.  Veterans. 

Approved:  March  19, 1993. 

)esaa  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 

§§  36.4201  throu^  36.4287  is  revised  to 
read  as  follows: 

Authoritjr.  Sections  36.4201  through 
36.4287  issued  under  38  U.S.C  501,  3712. 

2.  In  §  36.4202,  remove  the  definition 
of  Manufacturer’s  invoice  cost  and  add, 
in  its  place,  a  definition  of 
Manufacturer’s  invoice  and  add  the 
definition  Wholesale  (base)  price  list  to 
read  as  follows: 

§36.4202  Definitions. 
***** 

Manufacturer's  invoice.  A  document, 
issued  by  a  manufacbju^r  and  provided 
with  a  manufacttired  home  to  a  retail 
dealer,  acceptable  in  form  and  content 
to  the  Secretary  which  indicates  the 
wholesale  (base)  price  at  the  factory  of 
the  manufacture  home  model  or  series 
including  any  furnishing,  eqmpment 
and  accessories  installed  by  the 
manufacturer,  net  of  all  rebates  to  the 
dealer.  The  following  certification  or  a 
reasonable  facsimile  thereof,  signed  by 
an  authorized  representative  of  the 
manufacturer,  must  appear  on  the 
invoice: 

“The  undersigned  certifies  that  the 
manufacturer’s  invoice  price  shown  on 
this  invoice  reflects  the  dealer’s  cost  at 
point  of  manufacture,  exclusive  of  any 
and  all  freight  or  transportation  charges, 
net  of  any  and  all  discoimts,  bonuses, 
refunds,  rebates  (including  volume 
rebates),  prizes  or  anything  of  value 
which  will  inure  to  the  benefit  of  the 
dealer  at  the  time  of  purchase  or  at  any 
future  date.’’ 

***** 

Wholesale  (base)  price  list.  The  price 
list(s)  as  periodically  amended, 
published  and  distributed  by  a  home 
manufacturer  to  all  retail  dealers  in  a 
given  marketing  area,  quoting  the  actual 
wholesale  (base)  price  at  the  factory  for 
specific  models  or  series  of 
manufactured  homes,  itemized  options, 
itemized  furniture,  and  specialty  items 
offered  for  sale  to  such  dealers  dming  a 
specified  period  of  time.  All  such 
wholesale  (base)  prices  shall  exclude 
any  costs  of  trade  association  fees  or 


charges,  discounts,  refunds,  rebates, 
prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of 
more  thw  a  nominal  value  of  $10  which 
will  inure  to  the  benefit  of  a  dealer  and/ 
or  home  purchaser  at  any  date,  as 
reqxiired  to  be  disclosed  in  the 
manufacturer’s  invoice.  Each  price  list 
and  amendment  shall  be  retained  by  the 
manufacturer  for  a  minimum  period  of 
six  years  from  the  date  of  publication  to 
be  available  to  VA  and  other  Federal 
agencies  upon  request. 

3.  Section  36.4204  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(7)  and  adding  new  text;  by 
redesignating  paragraphs  (b),  (c)  and  (e) 
as  paragraphs  (d),  (e)  and  (g), 
respectively;  by  removing  the  words 
“will  not”  in  the  first  sentence  of  newly 
designated  paragraph  (g)  and  adding,  in 
their  place,  the  word  “cannot”;  and  by 
adding  new  paragraphs  (b),  (c)  and  (f); 
to  read  as  follows: 

$36.4204  Loan  purposes,  maximum  loan 
amounts  and  terms. 

(a)  *  *  * 

(7)  *  *  *  provided  the  amount  of  the 
loan  to  refinance  does  not  exceod  an 
amount  equal  to  95  percent  of  the 
reasonable  vcdue  of  the  manufactured 
home  securing  the  loan,  as  determined 
by  the  Secretary. 

(b)  In  the  case  of  a  loan  to  purchase 
a  new  manufactured  home  unit  only, 
the  loan  amoimt  shall  not  exceed  the 
lesser  of  an  amoimt  equal  to  95  percent 
of  the  purchase  price  of  the  property 
securing  the  loan  or  the  amount 
computed  in  paragraph  (c),  of  this 
section,  provided  the  total  loan  amount 
does  not  exceed  145  percent  of  the 
manufacturer’s  invoice. 

(c)  For  all  manufactured  home  loans, 
the  maximum  loan  amount  is  as  follows: 

(1)  In  the  case  of  a  loan  to  purchase 
a  new  manufactured  home  unit  only, 
the  loan  amount  is  to  be  computed  as 
the  sum  of: 

(1)  One  hundred  twenty-five  (125) 
percent  of  the  figure  produced  by  this 
computation: 

Subtract  fi-om  the  manufacturer’s 
invoice  cost  the  manufacturer’s  invoice 
cost  of  any  components  (furnishings, 
accessories,  equipment)  removed  from 
the  imit  by  the  dealer.  To  the  remainder 
add  the  dealer’s  cost  for  any 
components  added  by  such  dealer.  The 
sum  so  obtained  shall  be  the  figure  to 
be  multiplied  by  the  specified 
percentage;  and 

(ii)  One  hundred  (100)  percent  of  the 
actual  amount  of  fees  and  charges 
permitted  in  §  36.4232. 

(2)  A  loan  to  purchase  a  lot  upon 
which  a  manufactured  home  owned  by 
the  veteran  will  be  placed  is  limited  to 
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the  reasonable  value  of  a  developed  lot 
or  the  reasonable  value  plus  sudi 
amount  determined  by  me  Secretary  to 
be  appropriate  to  cover  the  cost  of 
necessary  site  preparation  for  an 
imdeveloped  lot. 

(3)  The  maximum  loan  eonount  for  a 
used  manufactured  home  may  not 
exceed  the  reasonable  value  as 
estabbshed  by  the  Secretary,  plus; 

(i)  Actual  fees  or  charges  for  required 
recordation  of  documents; 

(ii)  The  amoimt  of  any  documentary 
stamp  taxes  levied  on  the  transactions; 

(iii)  The  amount  of  State  and  local 
taxes  levied  on  the  transactions;  and 

(iv)  The  premium  for  customary 
physical  damage  insurance  and  vendor’s 
single  interest  coverage  on  the 
manufactured  home  for  an  initial  policy 
term  not  to  exceed  one  year. 

(4)  In  the  case  of  an  interest  rate 
reduction  refinancing  loan  (38  U.S.C. 
3712(a)(1)(F))  the  maximum  loan  may 
not  exceed  the  sum  of: 

(i)  The  balance  of  the  VA  loan  being 
refinanced; 

(ii)  Closing  costs  as  authorized  by 

§  36.4232  or  §  36.4254,  as  appropriate; 
and 

(iii)  Allowable  discoimts,  provided 
that: 

(A)  The  loan  application  is  submitted 
to  the  Secretary  for  prior  approval; 

(B)  The  amoimt  of  discoimt  is 
disclosed  to  the  Secretary  and  the 
veteran  prior  to  the  issuance  of  the 
certificate  of  commitment  by  the 
Secretary.  This  certificate  of 
commitment  shall  specify  the  discoimt 
to  be  paid  by  the  veteran,  and  this 
discount  may  not  be  increased  once  the 
commitment  has  been  issued  without 
the  approval  of  the  Secretary; 

(C)  The  discount  has  been  determined 
by  the  Secretary  to  be  reasonable  in 
amount;  and 

(5)  For  a  loan  to  refinance  a  purchase 
money  lien  on  a  manufactured  home 
and  to  purchase  a  lot  (38  U.S.C. 
3712(a)(1)(G))  on  which  the 
manufactured  home  is  or  will  be  placed: 

(i)  The  loan  must  be  secured  by  the 
same  manu&ctured  home  which  must 
be  owned  and  occupied  by  the  veteran 
as  the  veteran’s  home;  and 

(ii)  The  amount  of  the  loan  may  not 
exceed  an  amount  equal  to  the  sum  of: 

(A)  The  purchase  price  of  the  lot,  not 
to  exceed  the  reasonable  value  thereof, 
as  authorized  by  §  36.4252; 

(B)  The  amount  determined  by  the 
Secretary  to  be  appropriate  to  cover  the 
cost  of  necessary  preparation  of  the  lot; 

(C)  The  balance  of  the  loan  being 
refinanced;  and 

(O)  Closing  costs,  as  authorized  by 
§  36.4232  or  §  36.4254,  as  appropriate, 
and  a  reasonable  discount  with  respect 


to  that  portion  of  the  loan  used  to 
refinance  the  existing  purchase  money 
lien. 

(iii)  Allowable  discounts  may  be 
charged  to  the  veteran  on  the  portion  of 
the  loan  used  to  refinance  the  existing 
purchase  money  lien  provided: 

(A)  The  loan  application  is  submitted 
to  the  Secretary  for  prior  approval; 

(B)  The  amount  of  discount  to  be  paid 
on  the  unit  portion  of  the  loan  is 
disclosed  to  the  Secretary  and  the 
veteran  prior  to  the  issuance  of  the 
certificate  of  commitment  by  the 
Secretary.  The  certificate  of 
commitment  shall  specify  the  discount 
to  be  paid  by  the  veteran  on  the  unit 
portion  of  the  loan,  and  this  discount 
may  not  be  increased  once  the 
commitment  has  been  issued  without 
the  approved  of  the  Secretary;  and 

(C)  The  discoimt  on  the  unit  portion 
of  the  loan  has  been  determined  by  the 
Secretary  to  be  reasonable  in  amount 

(6)  All  powers  of  the  Secretary  under 
paragraphs  (c)  (4)  and  (5)  of  this  section, 
except  ^e  authority  to  revise  the 
discount  adter  the  commitment  is 
issued,  are  hereby  delegated  to  those 
officials  designated  by  §  36.4221(b).  The 
power  of  the  Secretary  to  approve  an 
increase  in  the  discount  on  &e  unit 
portion  of  the  loan  after  the 
commitment  is  issued  is  delegated  to 
those  officials  designated  by 
§  36.4220(a). 

***** 

(f)  An  itemized  list  of  all  items 
included  in  the  manufiictured  home 
loan  as  enumerated  in  §  36.4232  shall  be 
provided  to  both  the  purchaser  and  the 
Secretary.  At  the  time  of  loan 
origination  an  independent  fee 
inspection  shall  be  conducted  to  assure 
that  all  items  included  in  the  loan 
amount  are  accounted  for  and  in  place. 
A  similar  inspection  will  be  conducted 
in  the  event  of  repossession 
immediately  prior  to  repossession.  The 
costs  of  the  fee  inspections  may  be 
included  in  the  loan  amount  or  the 
claim  amount  and  charged  to  the 
borrower  pursuant  to  the  provisions  of 
§36.4232  (a)  and  (b). 

[Information  collection  requirements 
contained  in  §  36.4204(f)  were  approved 
by  the  Office  of  Management  and 
Budget  under  0MB  control  number 
2900-0516] 

§36.4205  [Amended] 

4.  Section  36.4205  is  amended  by 
removing  the  words  "fifty  (50)’’  in  the 
first  sentence  of  paragraph  (a)  and 
adding,  in  their  place,  the  words  “forty 
(40)’’;  by  removing  the  dollar  amount 
“$27,500”  in  the  first  sentence  of 
paragraphs  (b)(1),  (b)(2)  and  (b)(3)  and 


adding,  in  its  place,  the  dollar  amount 
“$36,000”;  and  bv  removing  the  word 
“unmarried”  in  the  first  sentence  of 
paragraph  (f)(1)  and  adding,  in  its  place, 
the  wonl  “unremarried”. 

5.  In  §  36.4206,  the  first  sentence  of 
paragraph  (d)(1)  is  revised  to  read  as 
follows: 

§36.4206  Underwriting  standards, 
occupanqTf  >nd  non-discrimination 
rsquirsmsnts. 

***** 

(d)*  *  * 

(1)  The  veteran  certifies,  in  such  form 
as  the  Secretary  shall  prescribe,  that  he 
or  she  will  personally  occupy  the 
property  as  his  or  her  home  or,  if  the 
veteran  is  on  active  duty  status  as  a 
member  of  the  Armed  Forces  and  is  for 
that  reason  unable  to  occupy  the 
property,  the  veteran’s  spouse  must 
certify  that  he  or  she  will  personally 

occupy  the  property  as  his  or  her  home. 

*  *  * 

***** 

6.  Section  36.4206  is  further  amended 
by  removing  the  word  “mobile”  in  the 
second  sentence  of  paragraph  (d)(1)  and 
adding,  in  its  place,  the  word 
“manufactured”;  by  adding  a  comma 
and  the  words  “handicap,  familial 
status,”  after  the  word  “sex”  in 
parasaph  (d)(2)(i);  and  by  removing  the 
wor^  “sex,  religion,”  in  paragraph 
(d)(2)(ii)  and  adding,  in  their  place,  the 
words  “religion,  sex,  handicap,  familial 
status,”. 

§36.4209  [Amended] 

7.  In  §  36.4209,  paragraph  (b)(2]  is 
amended  by  removing  the  semicolon  at 
the  end  of  die  paragraph  and  adding,  in 
its  place,  a  comma  and  the  words 
“including  the  itemized  list  required  by 
§  36.4204(f);”. 

8.  Section  36.4222  is  revised  to  read 
as  follows: 

§36.42^  Hazard  Insurance. 

(a)  The  holder  shall  require  insurance 
policies  to  be  procured  and  maintained 
in  an  amount  sufficient  to  protect  the 
security  against  risks  or  hazards  to 
which  it  may  be  subjected  to  the  extent 
customary  in  the  locality.  The  costs  of 
such  required  insurance  coverage  may 
be  paid  for  by  the  veteran.  Only  the 
costs  for  one  year  may  be  included  in 
the  loan  amount. 

(1)  Flood  insurance  will  be  required, 
including  coverage  of  the  contents  to  the 
extent  such  contents  are  security  for  the 
loan,  for  all  loans  if  the  security  is 
located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
as  having  special  flood  hazards  and  in 
which  the  sale  of  flood  insurance  is 
available  under  the  National  Flood 
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Insurance  Program.  The  amount  of  flood 
insurance  required  will  be  equal  to  the 
outstanding  balance  of  the  loan  or  the 
m^yimiiTn  limit  of  coverage  available  for 
the  particular  typte  of  property  under  the 
National  Flood  Insurance  Pit^ram, 
whichever  is  less. 

(2)  Broad  Lender's  Protection 
Insurance  or  its  equivalent  is  required  to 
protect  against  loss  for  any  items 
missing  ^m  the  manufactured  home  at 
time  of  repossession  and  to  cover 
repossession  expenses  including,  but 
not  limited  to,  breakdown  and  transport 
charges,  permit  and  export  fees,  and  an 
amount,  limited  by  the  Secretary,  of 
unpaid  park  rent. 

(b)  AU  monies  imder  such  policies 
covering  payment  of  insured  losses  shall 
be  applied  to  restoration  of  the  security 
or  to  the  loan  balance. 

9.  In  $  36.4223,  paragraphs  (a)(1)  and 
(2)  are  revised  to  read  as  follows: 

36.4223  Interest  rate  reduction  refinancing 
loan. 

(a)*  *  * 

(1)  The  loan  application  must  be 
submitted  to  the  Secretary  for  primr 
approval  unless  the  veteran  is  not 
charged  a  discount,  in  which  c:ase  the 
loan  application  may  be  processed  on 
the  automatic  basis; 

(2)  The  loan  mxist  be  secured  by  the 
same  real  property  and/or  personal 
property  as  the  loan  being  refinanced 
ancl  the  veteran  must  own  the 
manufectured  home  and/or 
manufactured  home  lot  securing  the 
loan;  and 

(i)  Presently  occnipy  or  have 
previously  occupied  the  manufactured 
home,  a  manufectured  home  on  the  lot 
securing  the  loan,  or  the  manufactured 
home  and  the  lot  securing  the  loan  as 
his  or  her  home  and  must  certify  in  such 
form  as  the  Secretary  shall  prescribe 
that  the  veteran  presently  or  has 
previously  so  occupied  ^e 
manufactured  home  or  a  manufactured 
home  on  the  lot;  or 

(ii)  When  a  veteran  is  cm  Achve  Duty 
status  as  a  member  of  the  Armed  Forces 
and  is  unable  to  cxxnipy  the 
manufectured  home  or  a  manufectured 
home  on  the  lot  secniring  the  loan  as  a 
home  because  of  such  status,  the 
veteran's  spouse  must  cxxnipy  or  must 
have  previously  cxxnipied  the 
manufactured  home  or  a  manufectured 
home  on  the  lot  as  the  spouse's  home 
and  must  certify  such  cxxnipancry  in 
sucdi  form  as  the  Secretary  shall 
prescribe. 

•  •  •  •  • 

{36.4224  [Amended] 

10.  In  §  36.4224,  paragraph  (b).  last 
sentence,  remove  the  words  “fi^  (50)" 


and  add,  in  their  plac»  the  words  "forty 
(40)”. 

11.  In  §  36.4232,  paragraphs  (a)(2) 
through  (a)(S)  are  r^esignated  as 
paragraphs  (a)  (3),  (4).  (5),  and  (7), 
respecrtively;  in  newly  designated 

ftaragraph  (aXS).  remove  the  words  "five 
5)  years”  anci  add,  in  their  plac»,  the 
woMs  "one  (1)  year”;  new  paragraphs 
(a)(2)  and  (a)(6)  are  added;  additional 
text  reading  "provided  the  total  loan 
amount  does  not  exceed  145  percent  of 
the  manufacturer's  invoice”  is  added  at 
the  end  of  paragraph  (b)  before  the 
period;  paragraph  (d)(1)  is  revised;  and 
paragraph  (e)(5)  is  removed  to  read  as 
follows: 

{36.4232  Allowable  fees  and  charges; 
manufactursd  hcxne  unit 
(a)  *  *  * 

(2)  The  costs  of  independent  fee 
inspections  for  itemized  items  included 
in  the  manufac:tured  home  loan,  as 
recpiired  by  §  36.4204(f). 
****** 

(6)  The  premium  for  insurance  against 
loss  for  items  missing  at  time  of 
repossession  and  for  repossession 
expenses,  unless  State  law  prohibits 
charging  borrowers  for  this  coverage,  in 
whi^  case  the  lender  is  required  to  pay 
for  the  coverage  without  reimbursement 
from  the  veteran,  and 
***** 

(d)  •  *  * 

(1)  The  actual  cost  of  transportation  or 
freight; 

*  •  *  •  • 

{{36.4234  and  36.4235  [Amended] 

12.  In  §§  36.4234  and  36.4235,  remove 
the  word  "mobile”  and  add,  in  its  plac», 
the  word  “manufecrtured”  in  the 
following  places: 

(a)  Section  36.4234(a); 

(b)  Section  36.4234fe)(l),  both  places; 
(c)  Section  36.4234  (b)  and  (c);  and 
(d)  Secrtion  36.4235(a),  two  places. 

{36.4253  [Amended] 

13.  In  §  36.4253(b)(9),  remove  the 
word  "cneed”  and  add,  in  its  place,  the 
words  "religion,  sex,  handicap,  femilial 
stdtus** 

14.  In  §  36.4253(c)(2),  remove  the 
words  “racdal  and  creed”  in  the 
paragraph  heading  and  add,  in  their 
place,  the  words  “ecpial  opportcmity” 
and  remove  the  word  “creed”  in  the  text 
and  add,  in  its  place,  the  words 
"religion,  sex,  handicap,  femilial 
status,”. 

15.  Section  36.4276  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{36.4276  Advances  and  other  charges. 
***** 

(c)  In  claims  filed  imder 
§  36.4283(f)(4)  of  this  part,  the  following 


costs  and  expenditures  actually 
incurred  and  paid  may  be  included  in 
the  computation  of  the  indebtedness: 

(1)  Property  preservation  or  repair 
costs  incurred  prior  to  the  date  of  the 
liquidation  appraisal,  to  the  extent  that 
they  contributed  to  the  minimum  selling 
price  of  the  property  as  determined  by 
the  Secretary,  and  subject  to  the 
limitation  that  they  do  not  exceed  the 
actual  cost  incurred  by  the  holder,  and, 

(2)  Costs  of  loan  termination, 
induding,  but  not  limited  to: 

(i)  The  reasonable  and  customary 
expense  of  transporting  the  home  to  the 
site  where  it  will  be  repaired  and/or 
resold; 

(ii)  llie  cost  of  the  liquidation 
appraisal; 

(iii)  A  reasonable  amount  for  legal 
services  actually  performed  and  trustee 
fees,  not  to  exceed  a  total  of  $700; 

(iv)  ^urt  costs  in  a  foreclosure  or 
other  judidal  proceeding  involving  the 
security; 

(v)  Any  other  expenses  reasonably 
necessary  for  repossession  of  the 
security  or  other  termination  of  the  loan; 
and, 

(vi)  Any  other  expense  or  fee  that  is 
approved  in  advance  by  the  Secretary. 

16.  Section  36.4283  is  amended  by 
adding  paragraph  (f)(4)  and  revising 
paragraph  (g).  introductory  text,  to  read 
as  follows: 

{  36.4283  Foreclosure  or  repossession. 
***** 

(f)*  *  * 

(4)  If  the  holder  has  not  resold  the 
property,  it  may  elect  to  submit  its  daim 
under  Loan  Guaranty  within  60  days  of 
the  date  of  the  Secretary’s  written 
advice  of  the  minimum  selling  price. 

(i)  For  purposes  of  computation  of  a 
claim  submitted  pursuant  to  this 
npragraph.  and  subject  to  the  limitation 
that  the  maximum  amount  of  claim 
payable  shall  in  no  event  exceed  the 
amoimt  originally  guaranteed,  the 
amount  payable  on  a  daim  for  the 
guaranty  shall  be  the  percentage  of  the 
loan  originally  guaranteed  applied  to 
the  indebtedness  computed  as  of  the 
date  the  holder  acquired  the  security. 
Further: 

(A)  The  minimum  selling  price 
determined  by  the  Secretary  and 
provided  to  the  holder  shall  be  credited 
to  the  Indebtedness  as  proceeds  of  sale; 
or 

(B)  If  no  minimum  selling  price  is 
provided  then  the  current  reasonable 
value  of  the  property  as  determined  by 
the  Secretary  and  provided  to  the  holder 
shall  be  credited  to  the  indebtedness  as 
proceeds  of  sale;  and 

The  amoimt  payable  on  the  claim 
shall  in  no  event  exceed  the  remaining 
balance  of  the  indebtedness. 
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(ii)  Allowable  post-acquisition 
expenditures  or  costs  paid  by  the  holder 
which  may  be  included  in  the 
accoimting  with  the  Secretary  are 
limited  to  those  specified  in 
§  36.4276(c). 

***** 

(g)  If  at  the  end  of  6  months  from  the 
date  of  acqwsition  the  holder  has  been 
imable  to  resell  the  property  and  no 
claim  has  been  filed  pursuant  to 
paragraph  (f)(4)  of  this  section,  a  claim 
may  be  submitted  under  the  guaranty 
and  the  Secretary  will  pay  to  the  holder 
upon  submission  of  such  claim: 
***** 

17.  Section  36.4284  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  36.4284  Computation  of  guaranty  claims. 
***** 

(e)  Appropriate  computation  of  the 
guaranty,  proceeds  of  liquidation,  and 
allowable  costs  for  claims  filed  under 
§  36.4283(f)(4)  are  specified  in 
§  36.4276(c). 

IFR  Doc.  93-16598  Filed  7-13-93;  8:45  am) 
BILUNO  CODE  8320-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300283A;  FRL-4632-1] 

RIN  2070-AB78 

Vinyl  Acetate-Allyl  Acetate* 

Monomethyl  Maleate  Copolymer  and 
Vinyl  Acetate*Vlnyi  Alcohol*Disodium 
Itaconate  Copolymer;  Tolerance 
Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  establishing 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl  acetate- 
allyl  acetate-monomethyl  maleate 
copolymer  and  vinyl  acetate-vinyl 
alcohol-disodium  itaconate  copolymer 
when  used  as  inert  ingredients 
(components  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  proposed 
regulation  weis  requested  by  Mitsui 
Plastics,  Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  July  14, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  [OPP-300283A],  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708M,  401  M  St.,  SW.,  Washington,  DC 
20460. 


FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Welch,  Registration  Support 
Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  North  Tower,  Crystal  Station 
#1,  2800  Jefferson  Davis  Hwy., 

ArUngton,  VA  22202,  (703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  12, 1993  (58  FR 
27973),  EPA  issued  a  proposed  rule 
announcing  that  Mitsui  Plastics,  Inc.,  11 
Martin  Ave.,  White  Plains,  NY  10606, 
had  submitted  pesticide  petitions,  PP 
2E4153  and  PP  3E4178,  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  vinyl  acetate-allyl  acetate- 
monomethyl  maleate  copolymer  (PP 
2E4153)  and  vinyl  acetate-vinyl  alcohol- 
disodium  itaconate  copolymer  (PP 
3E4178)  when  used  as  inert  ingredients 
(components  of  water-soluble  film)  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pestiddal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  scientific  data  submitted  in 
the  petition  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  when 
used  in  accordance  with  good 
agricultural  practice,  these  ingredients 
are  useful  and  tolerances  are  not 
necessary  to  protect  the  public  health. 
Therefore,  EPA  is  establishing  the 
exemptions  from  the  requirement  of  a 
tolerance  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 


date  of  publication  of  this  docvunent  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  reque'sted,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated;  July  1, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-JAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 
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2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 

inserting  the  inert  ingredients,  to  read  as  §  180.1001  Exemptions  from  the 
follows:  requiremerrt  of  a  tolerance. 

*  *  •  •  * 

(d)*  *  * 

Inart  Ingreciante 

Limits 

Uses 

•  •  *  '  • 

Vinyl  aoatate-Mlyl  acetate-monomethyl  maieate  co-  . 

polymar  (minimum  average  molecular  weight 

20,000). 

Vinyl  acelala-vinyl  aloohoMflaodium  Itaconata  copoly-  - 

mar  (minimum  averaga  molecular  weight  50,290). 

•  « 

.  Component  on  water-soluble  Mm. 

• 

•  • 

•  • 

•  • 

• 
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40  CFR  Part  185 
[OPP-260053;  FRL-4627-6] 

RIN2070-AB78 

Revocation  of  Food  Additive 
Regulations  for  Benomyl,  Mancozeb, 
Phosmet,  and  TrHhiraiin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  EPA  is  revoking  certain  food 
additive  regulations  for  four  pesticides 
which  were  included  in  a  1989  petition. 
The  U.S.  Court  of  Appeals.  Nintn 
Circuit,  has  set  aside  the  Agency’s 
original  order  denying  the  petition  for 
revocation  of  the  food  additive 
regulaticMis  at  issue  in  this  revised 
Order,  accordingly.  EPA  is  granting  the 
petition  request  to  revoke  these  fo^ 
additive  regulations. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  30. 1993. 
ADDRESSES:  Written  objections  and/or 
requests  for  a  hearing,  identified  by  the 
document  control  number.  ^PP-260053. 
may  be  submitted  by  August  13. 1993  to 
the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Engstrom.  Special  Review  Branch 
(H7508W).  Special  Review  and 
Reregistration  Division.  Office  of 
Pesticide  Programs.  401  M  St.  SW.. 
W'ashington,  DC  20460;  Office  location 
and  telephone  number  3rd  Floor. 
Westfield  Building.  2800  Jefferson  Davis 
Highway.  Arlington.  VA.  Telephone: 
(703)  308-8031. 

SUPPLEMEFTARY  MFORMATION: 


I.  Introduction 

In  this  revised  Order.  EPA  is 
implementing  a  decision  by  the  U.S. 
Court  of  Appeals,  Ninth  Circuit.  Les  v. 
Reilly.  968  F.  2d  985  (9th  Cir.  1992). 
cert,  denied,  113  S.  Q.  1361  (1993), 
which  set  aside  a  previous  EPA  Order 
denying  a  petition  to  revoke  the 
following  food  additive  regulations: 
trifluralfo  (spearmint  oil  and 
peppermint  oil),  benomyl  (raisins  and 
processed  tomato  products),  phosmet 
(cottonseed  oil),  and  mancozeb  (raisins 
and  bran  of  wheat).  The  petition 
asserted  that  these  food  additive 
regulations  violated  the  Delaney  Qause 
in  section  409  of  the  Federal  Food, 

Drug,  and  Cosmetic  Act.  EPA  declined 
to  revoke  several  of  these  food  additive 
regulations  based  on  EPA’s  view  that 
the  Delaney  Clause  is  subject  to  a  de 
minimis  exception  and  that  the  risks 
posed  by  dietary  exposiire  to  the 
pesticide  residues  at  issue  are  trivial. 
This  Order  implements  the  Ninth 
Circuit  decision  in  Les  v.  Reilly  hy 
granting  the  original  petition  request 
and  revokes  the  section  409  food 
additive  regulations  for  the  subject 
pesticide  uses. 

n.  Statutory  Framework 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C  301  et  seq.) 
authorizes  the  establishment  of 
maximum  permissible  levels  of 
pesticides  in  foods,  whidi  are  referred 
to  as  “tolerances”  (21  U.S.C  346(a), 

348).  Without  such  a  tolerance  or  an 
exemption  from  a  tolerance,  a  food 
containing  a  pesticide  residue  is 
“adulterated”  imder  section  402  of  the 
FFDCA  and  may  not  legally  be  moved 
in  interstate  commerce  (21  U.S.C.  342). 
Monitoring  and  enforcement  of 
pesticide  residues  are  carried  out  by  the 
U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  A^culture  (USDA).  Under  section 
408  of  the  FFDCA,  tolerances  or 


exemptions  from  tolerances  are 
estabUshed  for  pesticide  residues  in  raw 
agricultural  commodities.  In  setting 
these  tolerances.  EPA  must  make  a 
finding  that  the  promulgation  of  the 
tolerance  relation  would  “protect  the 
public  healm”  by  considering,  among 
other  things:  the  necessity  for  the 
production  of  an  adequate,  wholesome, 
and  economical  food  supply:  additional 
ways  in  which  the  consumer  may  be 
affected  by  the  pesticide;  and  the 
usefulness  of  the  pesticide  for  which  a 
tolerance  is  being  sought.  (21  U.S.C 
346a(b)). 

Under  current  EPA  policy,  a  food 
additive  regulation  is  needed  if  the 
concentration  of  the  pesticide  residue  in 
a  processed  food,  when  ready  to  eat, 
may  be  greater  than  the  tolerance 
prescril^d  for  the  raw  agricultural 
commodity  from  which  the  processed 
food  is  derived,  or  if  the  processed  food 
is  treated  or  comes  into  contact  with  a 
pesticide,  such  as  in  treated  storage 
facilities.  If  the  pesticide  residue  level  is 
at  or  below  the  section  408  tolerance  for 
the  raw  food  which  is  being  processed, 
the  “flow-through”  provision  of  FFDCA 
section  402  provides  that  the  section 
408  tolerance  covers  the  pesticide 
residues  in  both  the  raw  and  resulting 
processed  commodities. 

Before  a  food  additive  regulation  may 
be  established,  section  409  requires  a 
finding  that  use  of  the  pesticiae  will  be 
“safe”  (21  U.S.C  348(c)(3)).  Relevant 
factors  in  this  safety  determination 
include:  (1)  the  pr(A)able  consumption 
of  the  pesticide  or  its  metabolites;  (2) 
the  cumulative  effect  of  the  pesticide  in 
the  diet  of  man  or  animals,  taking  into 
account  any  related  substances  in  the 
diet;  and  (3)  appropriate  safety  factors  to 
relate  the  animal  data  to  the  human  risk 
evaluation.  Section  409  also  contains 
the  Delaney  claxise,  which  specifically 
provides  that,  “no  additive  shall  be 
deemed  safe  if  it  has  been  found  to 
induce  cancer  when  ingested  by  man  or 
animal.”  (21  U.S.C.  348(c)(5)).  Before  a 
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pestidde  may  be  sold  or  distributed,  it 
must  be  reg^tered  under  the  Federal 
Fungicide,  insectidde  and  Rodentidde 
Act  (FJFRAI,  To  qualify  for  registration, 
a  pestidde  must,  among  other  things, 
perform  its  intended  function  without 
causing  '‘unreasonable  adverse  effects 
on  the  environment*'  (7  U.S.C. 
136a{cMS)l.  The  term  ‘‘unreasonable 
adverse  affects  on  the  environment”  is 
defined  as  “any  imreasonable  risk  to 
man  or  foe  envirtmment  taking  into 
accouid  foe  economic,  social  and 
environmental  costs  and  benefits  of  the 
use  of  any  pestidde.”  (7  U.S.C.  136(bb)). 

in.  Background  of  Proceedings 

This  action  was  initiated  May  25, 
1989,  by  a  petition  filed  by  the  State  of 
California,  foe  Natiual  Resources 
Defense  Coundi,  Public  QtLzen,  the 
AFL-QQ.  and  several  individuals 
(herinafter  reforred  to  as  "California 
petition”}  requesting  that  EPA  revoke 
the  following  food  st^tive  regulations: 
trifiuralin  (spearmint  and  peppermint 
oils),  b^iomyl  (raisins  and  processed 
tomato  products),  phosmet  (cottonseed 
oil),  mancozeb  (raisins  and  brans  of 
barley,  oats,  rye,  and  wheat),  dicofol 
(dried  tea),  mVP  (dried  figs  and 
packaged  and  bagged  nonperishable 
processed  foods)  and  dbiordimefonn 
(dried  prunes).  The  petitioners  argued 
that  these  food  additive  regulations 
should  be  rev(d:ed  consistent  with  foe 
Delaney  Clause  in  section  409  of  the 
FFDCA  because  foe  seven  pesticides  to 
which  the  regulations  apply  had  been 
found  by  EPA  to  be  animal  carcinogens. 

On  June  30. 1989.  EPA  published  foe 
California  petition  in  foe  Federal 
Register  soaking  comments  on  the 
action  proposed  by  foe  petitioners  (54 
FR  27700,  June  30, 1989).  EPA  received 
numerous  comments  on  the  petitioners’ 
proposal,  including  several  comments 
addressing  whether  the  referenced 
pesticides  inchmed  cancer  within  the 
meaning  of  the  Delaney  Clause. 

EPA  resiMmded  to  the  petition  on 
April  18. 1990  (55  FR  17560.  April  25, 
1990).  EPA  agreed  with  the  petitioners 
that  the  seven  pesticides  were  “animal 
carcinc^ens"  within  the  meaning  of  the 
Delaney  Clause  (55  FR  17566)  and 
rejected  comments  to  the  contrary  by 
several  commenten  (55  FR  17570, 
17572-73).  EPA  also  agreed  to  revere 
those  food  additive  regulations  fnt 
which  there  were  no  longer  any 
registered  pesticide  uses  or  if 
cancellation  of  the  registrations  was 
expected  (chlordimeform  on  dried 
prunes:  DDVP  mt  dried  figs;  mancozeb 
on  brans  of  oats,  barley,  and  rye;  and 
phosmet  on  cottonseed  oil).  EPA 
declined,  however,  to  revoke  the 
remaining  food  additive  regulations 


based  on  determinations  that:  (1)  foe 
pesticide  residues  permitted  by  the 
regulation  posed  da  minimis  risk  and 
EPA's  poli^  under  the  Delaney  Clause 
provided  an  exception  for  pesticides 
posing  a  da  minimis  risk;  (2)  there  was 
insuffideid  information  to  determine 
whether  the  food  additive  regulation 
posed  a  da  minimis  risk  and  EPA 
believed  that  data  to  be  submitted  in  the 
future  would  show  that  the  risk  firom  the 
food  additive  regulation  was  da 
minimis;  or  (3)  action  under  FFDCA  was 
appropriately  withheld  poiding 
completion  of  an  ongoing  FIFRA 
proceeding  (e.g..  an  ongoing  Special 
Review). 

On  bfoy  22. 1990,  the  petitioners  filed 
objections  to  EPA’s  response.  The 
petitioners'  central  objection  w’as  that 
EPA  had  mcorrectiy  interpreted  sectiem 
409  by  reading  a  da  minimis  exception 
into  the  Delaney  Clause.  Petitioners  also 
contended  that  an  ongoing  review  of  a 
pesticide  under  FIFRA  did  not  provide 
groimds  for  refusing  to  rule  on  foeir 
petition. 

On  February  25, 1991,  EPA  responded 
to  foe  petitioners’  objections  (56  FR 
7750,  Feb.  25. 1991)  by;  (1)  denying  foe 
petition  for  trifiuralin,  braomyl, 
mancozeb  and  phosmet;  and  (2)  stating 
that  revocations  fOT  DDVP  on  bagged 
and  packaged  processed  foods  aiul 
dicofol  would  be  forthcoming.  EPA 
noted  that  a  proposed  revocatiem  for 
mancozeb  on  the  brans  of  oats,  barley, 
and  rye  had  been  issued  (see  55  FR 
20416,  May  16, 1990).  For  phosmet, 

EPA  noted  that  it  could  only  make  a 
tentative  classification  of  the 
carcinogenicity,  but  that  a  new 
r^istrant  would  be  supporting  foe 
registration  by  suppl3ring  the  data 
needed  to  resolve  the  classifietdion. 

On  May  11, 1991,  the  petitioners 
challenge  EPA's  final  c5rder  bv  filing 
suit  in  the  U.S.  Court  of  Appeds  for  foe 
Ninth  Qrcuit  Specifically,  the 
petitioners  contested  EPA’s  Order 
regarding  trifiuralin  on  spearmint  and 
peppermint  oils,  benomyl  on  raisins  and 
processed  tomato  products,  phosmet  on 
cottonseed  oil.  and  mancozeb  on  raisins 
and  bran  of  wheat.  Aftm'  that  suit  was 
filed.  EPA  reversed  the  proposal  to 
revoke  the  food  additive  regulations  for 
mancozeb  cm  fixe  brans  of  bvley,  oats, 
and  rye  based  on  the  Special  Review 
determination  that  the  dietary  risk 
associated  with  these  uses  was  de 
minimis. 

On  July  8, 1992,  the  Ninth  Circuit 
court  rejeded  EPA’s  Interpretation  of 
the  Delaney  Clause  as  subject  to  a  de 
minimis  exception  and  set  aside  EPA's 
final  Order,  l^e  court  ruled  that  food 
additive  regulations  are  barred  for  any 
pesticides  that  is  an  animal  or  human 


carcunogen  regardless  of  the  level  of 
risk.  Alfoough  EPA  did  not  seek  further 
appeal  of  Les  v.  Reilfy,  foe  National 
Agricultural  Cbemioals  Association 
(NACA)  filed  a  writ  of  certiorari  with 
the  Supreme  Court.  On  February  22, 
1993,  m  Court  declined  to  review  foe 
case,  and  the  Ninth  Greuit’s  decision 
became  efieCtive  on  March  19. 1993. 

rV.  The  “Induce  Cancer”  Standard 

As  a  result  (rf  Les  v.  Reilfy,  the  singla 
issue  involved  in  ruling  anew  on  the 
California  petition  is  whether,  under  the 
Delaney  Cianse.  trifiuralin.  benmnyL, 
phosm^  and  mancozeb  have  been 
“found,  aftm'  tests  which  are  appropriate 
for  the  evaludian  of  foe  safety  of 
additives,  to  indurra  cancer  in  man  or 
animal”  21  U,S.a  348(c)(3XA).  If  EPA 
finds  these  pestiddas  axe  imiinal 
carcinogens  wifoin  foe  meaning  of  tiie 
Delaney  Gause,  the  food  additive 
regulations  must  be  revoked  In  its 
initial  Order  responding  to  foe  petition. 
EPA  emneiuded  foat.  in  fad.  these 
pestiddes  are  animal  carcinogens  (55 
FR  17566). 

In  construing  the  “induce  cancer” 
standard  as  to  animals.  EPA  follows  a 
weight-of-the-evidence  approach  which 
is  guided,  where  approiniate.  by  the 
prindples  in  EPA’s  Cancer  Assessment 
Guidelines.  With  regard  to  animal 
carcinogenicity,  EPA,  in  general,  agrees 
with  FDA's  explanation  of  the  term 
“induce  cancer”:  *1116  csucinogenidty  of 
a  substance  in  animals  is  established 
when  administration  in  adequately 
designed  and  conducted  stufoas  results 
in  an  increase  in  the  inddence  of  one 
or  more  types  of  malignant  (or,  where 
appropriate,  a  comlrii^on  of  benign 
and  malignant)  neoplasms  in  treet^ 
animals  cxmipared  to  imtreated  animals 
maintained  imdo'  identical  conditions 
except  for  exposure  to  the  test 
compound.  Determination  that  the 
indden<»  of  neoplasms  increases  as  the 
result  of  exposure  to  foe  test  compound 
requires  a  fiiU  biological,  pathological, 
and  statistical  evaluation.  Statistics 
assist  in  evaluating  the  biological 
conclusion,  but  a  Hological  conclusion 
is  not  determined  by  the  statistical 
results.  (52  FR  49577,  Dec.  31. 1987).  As 
discussed  below,  each  of  these 
pestiddes  qualifies  as  an  animal 
carcinogen  imder  this  test. 

Mancozeb 

A  major  contaminant,  metabolite  and 
breakdown  product  of  mancozeb. 
ethylene  thiourea  (ETU),  has  been 
shown  in  a  2-year  bioassay  in  mice  to 
cause  statistic^y  significant  increases 
in  combined  hepdocellular  liver 
adenomas/cardnomas  in  both  sexes  at 
two  doses  as  well  as  significant  positive 
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(increasing)  trends  in  tumors.  (Ref.  1) 

EPA  believes  that  summing  of  adenomas 
and  carcinomas  is  appropriate  for  this 
type  of  tumor,  but  notes  that  the  study 
also  showed  ^t  hepatocellular  liver 
carcinomas  alone  were  significantly 
increased  at  both  doses  in  females  and 
at  the  high  dose  in  males.  Positive 
trends  for  both  sexes  for  liver 
carcinomas  were  simificant.  The  results 
of  this  study  show  mat  ETU,  and  hence 
mancozeb.  induce  cancer  in  animals.  In 
its  weight-of-the^vidence  evaluation, 
EPA  considered  other  studies  in  rats 
and  mice  involving  ETU  which  resulted 
in  findings  of  statisticallv  significant 
incidence  of  tumors  (Ref.  2),  other 
statistically  significant  tumor  responses 
in  the  mouse  study  described  above, 
cancer  studies  in  the  rat  and  mouse 
involving  mancozeb  (Ref.  3), 
mutagenicity  data  (Ref.  4),  and  structure 
activity  information  (Ref.  5).  Much  of 
this  information  supports  ^A's 
conclusion  that  results  of  the  mouse 
study  are  significant  and,  to  the  extent 
any  of  the  information  does  not  confirm 
the  results  of  the  mouse  study,  none  of 
that  information  is  of  such  weight  that 
it  affects  EPA’s  determination  ^at  the 
increased  incidence  of  adenomas  and 
carcinomas  in  mice  was  the  result  of 
exposure  to  the  test  compound. 

Benomyl 

Benomyl  has  been  shown  to  cause  in 
mice  (Charles  River  CD-I)  a  statistically 
significant  incidence  of  malignant  and 
combined  malignant  and  benign  liver 
tumors.  (Ref.  1).  In  the  case  of  MBC,  a 
major  metabolite  of  benomyl.  results  in 
two  bioassays  involving  two  strains  of 
mice  (Charles  River  CD-I  and  SPF 
Swiss)  showed  similar  results.  (Ref.  2). 
EPA  believes  summing  of  the  malignant 
and  benign  tumors  is  appropriate  for  the 
type  of  tumor  involved,  but  notes  that 
the  studies  also  showed  significant 
incidence  of  malignant  tumors  alone. 
These  study  results  show  that  benomyl 
induces  cancer  in  animals.  In  its  wei^t- 
of-the-evidence  determination,  EPA 
considered  2-year  bioassays  in  a 
different  strain  of  mice  (HOE  NMRKf) 
and  rats  which  were  negative  for 
carcinogenic  effects  (Ref.  3), 
mutagenicity  studies  (Ref.  4),  and 
structure  activity  comparisons  (Ref.  5). 
Some  of  this  information  was  consistent 
wdth  the  residts  seen  in  the  studies 
involving  the  Charles  River  CD-I  and 
SPF  Swiss  mice;  none  of  the 
information,  including  the  negative 
cancer  studies,  is  of  such  wei^t  that  it 
affects  EPA*s  determination  that  the 
increased  incidence  of  malignant 
neoplasms  in  the  Charles  River  CD-I 
and  SPF  Swiss  mice  was  the  result  of 
exposxire  to  the  test  compoimd. 


Phosmet 

Phosmet  has  been  shown  to  cause  a 
statistically  significant  increase  of 
adenomas  and  combined  adenomas  and 
carcinomas  in  the  liver  of  male  mice  at 
the  highest  dose  tested.  (Ref.  1).  The 
adenomas  occurred  with  a  reduced 
latency  and  exceeded  National 
Toxicology  Program  (NTP)  historical 
control  incidences,  but  did  not  progress 
to  carcinomas.  EPA  believes  that 
summing  of  adenomas  and  carcinomas 
is  appropriate  for  this  type  of  tumor. 

This  same  study  showed  statistically 
significant  positive  dose-related  trends 
for  liver  adenomas  and  carcinomas  in 
female  mice.  The  tumors  in  females  did 
not  occur  with  a  reduced  latency,  and 
were  not  significantly  elevated  at  the 
highest  dose;  however,  the  carcinomas 
(but  not  the  adenomas)  did  exceed  the 
NTP  historical  incidence  for 
carcinomas.  These  study  results  show 
that  phosmet  induces  cancer  in  animals. 

In  its  weight-of-the-evidence 
determination,  EPA  considered  a  2-year 
bioassay  in  rats  which  was  negative  as 
to  carcinogenicity  (Ref.  2),  mutagenicity 
data  (Ref.  3).  and  structure  activity 
information  (Ref.  4).  None  of  the 
information,  including  the  negative 
cancer  study,  is  of  such  weight  that  it 
affects  EPA’s  determination  that  the 
increased  incidence  of  combined 
adenomas  and  carcinomas  in  male  mice 
was  the  result  of  exposure  to  the  test 
compoimd. 

Trifluralin 

Trifluralin  has  been  shown  to  produce 
a  statistically  increased  incidence  of 
malignant  neoplasms  of  the  renal  pelvis 
in  male  rats  (Fisher  344).  (Ref.  1).  These 
study  results  show  that  trifluralin 
induces  cancer  in  animals.  In  its  weight- 
of-the-evidence  determination,  EPA 
considered  other  tumor  data  in  Fisher 
344  rats,  negative  cancer  studies  in  the 
mouse  and  Sprague-Dawley  and 
Osboume-Mendel  rat  (Ref.  2), 
mutagenicity  data  (Ref.  3),  and  structure 
activity  information  (Ref.  4).  Some  of 
this  information  is  consistent  with  the 
results  seen  in  the  study  involving  the 
Fisher  344  rat;  none  of  the  information, 
including  the  negative  cancer  studies,  is 
of  such  weight  that  it  affects  EPA’s 
determination  that  the  increased 
incidence  of  malignant  neoplasms  in  the 
Fisher  344  rat  was  the  result  of  exposure 
to  the  test  compound. 

V.  Revocation  of  Food  Additive 
Regulations 

Accordingly,  consistent  with  the 
Court’s  decision  in  Les  v.  Reilly,  this 
Order  grants  the  California  petition  and 
revokes  the  food  additive  regulations 


presented  as  follows:  (1)  Benomyl  (40 
CFR  185.350)  for  Raisins  at  50  ppm  and 
processed  tomato  products  at  50  ppm; 

(2)  mancozeb  (40  CFR  185.6300)  for 
raisins  at  28  ppm  and  bran  of  wheat  at 
20  ppm;  (3)  phosmet  (40  CFR  185.3950) 
for  cottonseed  oil  at  0.2  ppm;  (4) 
trifliiralin  (40  CFR  185.5900)  for 
spearmint  oil  at  2  ppm  and  peppermint 
oil  at  12  ppm.  In  submissions  related  to 
today’s  action,  E.I.  du  Pont  de  Nemours 
k  Co.  and  the  ETU  Task  Force  have 
petitioned  the  EPA  to  revoke  the  food 
additive  regulations  for  benomyl  on 
processed  tomato  products  eind  raisins 
and  for  mancozeb  on  raisins  and  the 
brans  of  wheat,  barley,  oats  and  rye. 

With  the  exception  of  benomyl  food 
additive  regulation  on  raisins,  both 
petitioners  assert  that  these  food 
additive  regulations  are  not  needed 
because  the  residues  do  not  concentrate 
during  the  processing  steps  involved.  As 
to  benomyl  on  raisins,  du  Pont  asserts 
that  raisins  should  be  classified  as  a  raw 
agric\iltural  commodity  or,  alternatively, 
that  a  label  prohibition  for  benomyl  use 
on  grapes  grown  for  raisins  would  be 
feasible. 

Although  today’s  action  renders  the 
petitioners’  requests  moot  for  the 
benomyl  food  additive  regulations  and 
for  the  mancozeb  food  additive 
regulations  for  raisins  and  bran  of 
wheat,  the  data  may  be  important  in 
future  decisions  on  the  mancozeb  and 
benomyl  tolerances  on  the  raw 
commodities  from  which  these 
processed  foods  are  derived.  In  a 
February  5, 1993  Federal  Register 
notice,  EPA  requested  comments  on  a 
broad  range  of  issues  related  to 
regulating  pesticide  residues  in  raw  and 
processed  foods.  One  of  the  main  issues 
discussed  in  that  notice  is  whether 
revisions  should  be  made  to  EPA’s 
"coordination  policy,”  under  which  the 
Agency  will  not  grant  a  section  408 
tolerance  for  pesticide  residues  in  a  raw 
commodity  when  data  show  that  a  food 
additive  regulation  is  needed  for  the 
resulting  processed  food  and  that  such 
a  food  additive  regulation  would  be 
prohibited  by  the  Delaney  Clause.  EPA 
also  intends  to  issue  guidance  and 
request  comments  on  classification  of 
foods  into  raw  agricultviral  commodities 
and  processed  goods.  Depending  on 
EPA’s  final  position  on  the  policy  issues 
described  in  the  February  5, 1993 
notice,  the  information  in  these 
petitions,  which  are  in  EPA  review,  may 
be  used  to  determine  that  these 
pesticide  tolerances  must  be  revoked. 

EPA  has  already  considered  the 
processing  data  for  mancozenb  on 
grapes  and  agrees  with  petitioners  that 
the  food  additive  regulation  on  raisins  is 
not  required  imder  current  policy  since 
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the  residues  on  raisins  derived  from 
mancozeb-treated  grapes  are  no  higher 
than  in  treated  grapes.  Thus,  EPA’s 
current  policy  would  not  dictate  that  the 
section  408  tolerance  for  mancozeb  on 
grapes  should  be  revoked.  Additionally, 
all  registrants  of  the  technical  products 
for  trifluralin  have  requested  that  EPA 
delete  the  peppermint  and  spearmint 
uses  from  their  trifluralin  registrations. 

VI.  Procedural  Matters 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
Order  may  file  written  objections  to  the 
Order,  and  may  indude  with  any  such 
objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  abjections  must  be  submitted  to 
the  Hearing  Glerk  on  or  before  August 
13. 1993.  Regulations  applicable  to 
objections  and  requests  for  hearings  are 
set  out  at  40  CFR  parts  178  and  179. 
Those  regulations  require,  among  other 
things,  thsrt  objections  spedfy  with 
particularity  the  provisions  of  the  Order 
objected  to,  the  basis  for  the  objections, 
and  the  relief  sou^t.  Additional 
requirements  as  to  hhe  form  and  manner 
of  the  submission  of  objections  are  set 
out  at  40  CFR  176.25.  The  Administrator 
will  respond  as  set  forth  in  40  CFR 
178.30, 178.35  and/or  178.37  to 
objections  that  are  not  accompanied  by 
a  request  for  evidentiary  hearing.  A 
person  may  include  with  any  objection 
a  written  request  for  an  evidentiary 
hearing  on  the  objection.  A  hearing 
request  must  indude  a  statement  of  the 
factual  issues  on  which  a  hearing  is 
requested,  the  requestor’s  contentions 
on  each  such  issue,  and  a  summary  of 
any  evidence  relied  upon  by  the 
objector.  Additional  requirements  as  to 
the  form  and  manner  of  submission  of 
requests  for  an  evidentiary  hearing  are 
set  out  at  40  CFR  178.27.  Under  40  CFR 
178.32(c),  the  Administrator,  where 
appropriate,  will  make  rulings  on  any 
issues  raised  by  an  objection  if  such 
issues  must  be  resolved  prior  to 
determining  whether  a  request  for  an 
evidentiary  hearing  should  be  granted. 
The  Administrator  will  respond  to 
requests  for  evidentiary  hearings  as  set 
forth  in  40  CFR  178.30, 178.32, 178.35, 
178.37,  and/or  179.20.  Under  40  CFR 
178.32(b),  a  request  for  an  evidentiary 
hearing  on  an  objection  will  be  granted 
if  the  objection  and  request  have  been 
properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show:  (1)  There  is  a 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing;  (2)  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 


would,  if  established,  resolve  cme  or 
more  cf  such  issues  in  favor  of  the 
requestor;  and  (3)  resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  1^  the  person  requesting  the 
hearing  would  be  adequate  to  justify  the 
action  requested.  Any  person  wishing  to 
comment  on  any  objections  or  requests 
for  a  hearing  may  submit  such 
comments  to  the  Hearing  Clerk  on  or 
before  August  30. 1993. 

B.  Effective  Date  and  Stays  of  Effective 
Date 

This  Order  shall  become  effective 
August  30, 1993.  A  person  filing 
objections  to  this  Order  may  submit 
with  the  objections  a  petition  to  stay  the 
effective  date  of  this  Ordm.  Such  stay 
petitions  must  be  submitted  to  the 
Hearing  Clerk  on  or  before  August  13. 
1993.  A  stay  may  be  requested  for  a 
specific  time  period  or  for  an  indefinite 
time  period.  The  stay  petition  must 
include  a  citation  to  t^s  Order  and  the 
specific  food  additive  regulation  as  to 
which  the  stay  is  sought,  the  length  of 
time  for  whidi  thestay  is  requested,  and 
a  full  statement  of  the  factu^  and  legal 
grounds  upon  which  the  petitioner 
relies  for  tne  stay.  If  a  petition  for  a  stay 
is  submitted,  EPA  will  automatically 
stay  the  effective  date  of  the  Order  as  to 
the  particular  regulation  for  which  the 
stay  is  sought  for  such  time  as  is 
required  to  review  the  stay  petition.  In 
determining  whether  to  grant  a  stay, 

EPA  will  consider  the  criteria  set  out  in 
the  Food  and  Drug  Administration’s 
regulations  regarding  stays  of 
administrative  proceedings  at  21  CFR 
10.35.  Under  those  rules,  a  stay  will  be 
granted  if  it  is  determined  that;  (1)  The 
petitioner  will  otherwise  sxifier 
irreparable  injury;  (2)  the  petitioner’s 
case  is  not  frivolous  and  is  being 
pursued  in  good  faith;  (3)  the  petitioner 
has  demonstrated  sound  public  policy 
grounds  supporting  the  stay;  and  (4) 
delay  resulting  from  the  stay  is  not 
outweighed  by  public  health  or  other 
public  interests.  Under  FDA’s  criteria, 
EPA  may  also  grant  a  stay  if  EPA  finds 
such  action  is  in  the  public  interest  and 
in  the  interest  of  justice.  If  a  stay 
petition  is  submitted.  EPA  will  publish 
a  notice  of  receipt  in  the  Feder^ 
Register,  stating  that  the  elective  date 
of  this  G^der  is  stayed  as  to  the 
regulation  to  which  the  stay  is  requested 
pending  EPA  consideration  of  the  stay 
request.  Any  affected  person  may 
submit  comments  on  a  stay  request  to 
the  Hearing  Clerk  on  or  before  the  date 
1 5  days  affw  date  of  publication  in  the 
Fede^  Registor  of  t^  notice  of  receipt 
of  a  stay  request.  Any  decision  lifting 
the  stay  will  be  published  in  the  Federal 
Register. 


Vn.  Other  Regulatory  Requirements 
A.  Executive  Order  12291 

This  Order  has  been  reviewed  under 
the  requirements  of  Section  3  of 
Executive  Order  12291  (46  FR  13193, 
February  19, 1981).  The  Agency  has 
determined  that  this  rule  is  not  a  “major 
rule’’  within  the  meaning  of  that  term  as 
defined  in  section  1  of  Executive  Order 
12291.  The  Agency  expects  that  this 
Order  will  have  an  approximate 
aggregate  annxial  effect  on  the  U.S. 
economy  that  may  approach  $21  million 
for  the  four  pesticides  subject  to  this 
Order:  phosmet,  benomyl,  mancozeb. 
and  trifiuralin.  if  growers  substitute 
alternative  pesticides  for  the  entire 
commodity  acreage  of  which  the 
affected  processed  foods  products  are  a 
part  (e.g..  all  grape  acres  currently 
treated  with  pesticides  subject  to  this 
Order),  aggregate  impacts  are  estimated 
at  approximately  $21  million.  However, 
if  growers  substitute  only  for  those  acres 
of  crops  grown  specifically  for  the 
processed  food  products  subject  to  this 
Order  (e.g.,  only  those  grape  acres 
grown  for  raisins  and  currently  treated 
with  pesticides  subject  to  this  Order), 
aggregate  impacts  are  estimated  at 
approximately  $10  million.  Further, 
impacts  may  be  significantly  less  than 
$10  million  to  the  extent  that  revocation 
of  the  section  409  food  additive 
regulations  pursuant  to  this  Order  does 
not  affect  grower  pesticide  use  practices. 
Of  the  forecasted  impacts,  the  Agency 
projects  that  impacts  on  grape  growers 
in  (^iifcxnia  may  approach  $13  million 
of  these  impacts  in  t^  aggregate.  If 
grape  growers  substitute  alternative 
pesticides  for  the  entire  grape  acreage 
currently  treated  with  benomyl  or 
mancozeb.  the  aggregate  impacts  are 
estimated  at  approximately  $13  million 
and  are  less  than  one  percent  of  the  total 
crop  value  for  grapes.  However,  if  grape 
growers  substitute  alternative  pesticides 
for  only  those  grape  Mues  grown  for 
raisins  and  currently  treated  with 
benomyl  and  Inancozd),  the  aggregate 
impacts  are  estimated  at  approximately 
$5  million  and  are  less  than  1  percent 
of  the  total  crop  yaltm  fm  raisins. 
Further,  impacts  may  be  significantly 
less  than  $5  million  to  the  extent  that 
revocation  of  the  food  additive 
regulations  pursuant  to  this  rule  do  not 
affect  grape  grower  pesticide  use 
practices.  Given  the  projected  range  of 
impacts,  the  Agency  has  determined 
that  this  Order  will  not  give  rise  to  a 
major  increase  in  costs  of  prices  of  any 
of  the  affected  processed  food  products 
for  consumers,  growers.  Federal,  State, 
or  local  government  agmicies.  or 
geograp^  regions.  Further,  the  Agency 
has  determined  th^  timre  shotild  be  no 
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adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-bas^  enterprises  in  domestic  or 
export  markets.  As  to  imported 
commodities.  EPA  expects  no 
significant  impact  as  a  result  of  revoking 
these  food  additive  regulations.  EPA  has 
no  evidence  of  significant  usage  of 
trifluxalin,  phosmet,  benomyl,  or 
mancozeb  on  affected  imported  food 
and  feed  commodities.  Since  there  are 
no  significant  impacts  expected  on 
imported  commodities,  there  should  be 
no  significant  impact  on  prices, 
producers,  consumers,  and  international 
trade. 

B.  Regulatory  Flexibility  Act 

This  Order  has  been  reviewed  imder 
the  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354;  94  Stat  1164,  5  U.S.C. 
601  et  seq.).  The  EPA  has  determined 
that  this  Onler  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments  or  small  organization 
given  the  impacts  forecasted  pursuant  to 
the  analysis  conducted  tmder  section  3 
of  Executive  Order  12291  as  set  forth 
above. 

To  the  extent  there  is  any  impact,  this 
rule  primarily  affects  those  farms  that 
use  pesticides  subject  to  this  rule  and 
that  are  involved  in  the  production  of 
grapes,  cotton,  mint,  tomatoes,  or  wheat. 
Ba^  on  conventional  classifications  of 
size  for  U.S.  businesses,  nearly  all  U.S. 
farms  would  be  classified  as  small 
businesses.  At  worst,  ^pe  farms  are 
expected  to  bear  a  sli^tly  greater 
bu^en  than  those  farms  involved  in  the 
production  of  the  other  affected  crops. 
The  Agency  has  concluded  that  given 
the  possible  overestimate  of  the  impact 
and  the  relatively  small  impact  from  the 
greatest  estimate  of  possible  impact  that 
there  will  not  be  a  significant  economic 
impact  on  the  small  businesses  affected 
by  this  Order.  Even  if  the  Agency 
determined  that  significant  economic 
impacts  would  occur  with  respect  to 
small  businesses,  there  is  no  available 
alternative  course  of  action  to  mitigate 
such  impacts  because  this  Order  has 
been  developed  and  implemented 
pursuant  to  an  Order  of  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circmt. 
Accordingly.  I  certify  that  this  rule  does 
not  reouire  a  separate  regulatory 
flexibility  analysis  \mder  the  Regulatory 
Flexibility  Act 

C.  Paperwork  Reduction  Act 

This  order  does  not  contain  any 
information  collection  reqtiirements 
subject  to  review  by  0MB  under  the 


Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501  et  seq. 

Vm.  References  for  Mancozeb, 

Benomyl,  Phosmet,  and  Trifluralin 

All  references  cited  in  section  IV.  of 
this  document  are  available  for  viewing 
in  the  Office  of  Pesticide  Program’s 
Public  Docket  \mder  control  number 
260053C.  The  docket  is  located  in  Rm. 
1132,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  telephone: 
703-305-5805.  The  dodcet  is  open  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays.  Copies  of 
the  references  without  an  associated 
Master  Record  Identification  (MRID) 
number  are  available  to  any  person. 
Disclosure  of  the  references  identified 
by  an  MRID  number  are  subject  to  the 
limitations  imposed  by  Section  10  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  Copies  of  the 
references  also  are  available  by  writing 
to:  Freedom  of  Information  Office  (A- 
101),  U.S.  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

DC  20460.  Disclosure  of  the  references 
under  the  Freedom  of  Information  Act 
are  subject  to  the  same  limitations  as 
outlined  above. 
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(Imidem)”  (Oct.  26, 1986). 

Trifluralin 

1.  Emerson,  J.L.;  Pierce,  E.C.; 

McGrath,  J.P.;  et  al.  (1980),  “The 
Chronic  Toxicity  of  Compound  36352 
(Trifluralin)  Given  as  a  Component  of 
the  Diet  to  Fisher  244  Rats  for  Two 
Years:  Studies  R-87  and  R-97;” 
UnpubUshed  study  received  Sept  18, 
1980  under  1471-35;  submitted  by 
Elanco  Products  Co.,  Division  of  Eli 
Lilly  and  Co.,  Indianapolis,  IN;  CDL 
243289-A,  243290),  882  p.,  EPA  MRID  # 
00044337, 

2.  Emerson  ,  J.L.,  Owen,  N.V., 
McGrath,  J.D.,  et  al.,  (1980),  The  Chronic 
Toxicology  of  Compoimd  36352 
(Trifluralin)  Given  as  a  Component  of 
the  Diet  to  ^e  B6C3F1  Mouse  for  24 
Months:  Studies  M-9067  and  M-9077. 
(Unpublished  study  received  Sept  18, 
1980  imder  1471-35;  submitted  by 
Elanco  Products  Co.,  Division  of  Eli 
Lilly  and  Co.,  Indianapolis,  IN;  CDL 
243292;  243293, 1079  p.,  EPA  MRID  # 
00044338.  Emerson,  J.L.  and  R.C. 
Anderson  (1966),  “Metabolism  of 
Trifluralin  in  the  Rat  and  Dog,”  Tox. 
and  Appl.  Pharm.,  9(l):84-97.  National 
Cancer  Institute  (1978)  Bioassay  of 
Trifluralin  for  Possible  Carcinogenicity, 
NQ  Carcinogenesis  Technical  Report 
Series  No.  34.  Suter,  P.  (1986) 
Oncogenicity  Study  with  Trifluralin 
Active  Ingredient  Technical  (HOE  38474 
0  H  AT20)  in  Mice;  Project  No.  008853. 
UnpubUshed  study  prepared  by 
Research  Consulting  Co.  AG.  6478  p., 
EPA  MRID  #  00158935. 

3.  See  Memorandum,  from  Jaeger  to 
Addressees,  “Peer  Review  of 
Trifluralin”  (April  11, 1986). 

List  of  Subjects  in  40  CFR  Part  185 

Administrative  practice  and 
procedure.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requiremenents 


Dated:  July  3, 1993. 

Victor  I.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART  185— (AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority;  21  U.S.C  348. 

SI 85.350  [Removed] 

2.  By  removing  §  185.350  Benomyl. 

SI 85.3950  [Removed] 

3.  By  removing  §  185.3950  N- 
{Mercaptomethyl)phthalimide  S-(0,0- 
dimethyl  phosphorodithioate)  and  its 
oxygen  analog. 

S  185.5900  [Removed] 

4.  By  removing  §  185.5900  Trifluralin. 

S  185.6300  [Amended] 

5.  By  amending  §  185.6300  Zinc  ion 
and  maneb  coordination  product  in  the 
Ust  at  the  end  of  the  section  by 
removing  the  first  entry  for  raisins  and 
by  removing  the  words  “,  and  wheat”  in 
the  second  entry  for  bran. 

[FR  Doc  93-16426  Filed  7-13-93;  8:45  am) 

BUUNO  CODE  6S6O-«0-F 


40  CFR  Part  186 

[PP  9F3739  and  FAP 1H5604/R1190;  PRL- 
4579-1] 

RIN  2070-AB78 

Peaticlde  Tolerance  and  Animal  Feed 
Additive  Regulation  for  Ruoride 
Compounds;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  an  error  that 
appeared  in  a  regtilation  regarding 
fluorine  compoimds  in  processed  potato 
waste. 

EFFECTIVE  DATE:  This  cofrection  is 
effective  July  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Forrest,  Product  Manager  (PM 
14),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  219,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6600. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
93-10578,  appearing  in  the  Federal 
Register  of  May  5, 1993,  the  following 


correction  is  made  at  page  26689  in  the 
third  column:  In  the  table  entry  to 
§  186.3375  Fluorine  compounds  correct 
“Potato  waste,  process  (wet  or  dry)”  to 
read  “Potato  waste,  processed  (wet  or 
dry).” 

Dated;  June  18, 1993. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

(FR  Doc.  93-16546  Filed  7-13-93;  8:45  a.m.J 
BIUJNQ  CODE  SSSO-SO-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[CC  Docket  No.  87-45;  FCC  93-285] 

Reevaluatlon  of  the  Depreciated- 
Orlglnal-Cost  Standard  In  Setting 
Prices  for  Conveyances  of  Capital 
Interests  In  Overseas  Communications 
Facilities  Between  or  Among  U.S. 
Carriers,  Petition  for  Reconsideration 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  action  denies  a  petition 
for  reconsideration  and  affirms  the 
Commission’s  decision  to  change  the 
way  conveyances  of  capital  interests  in 
overseas  faciUties  between  or  among 
U.S.  carriers  are  priced.  This  action  also 
eliminates  the  provision  that  facilities 
conveyed  before  their  ready-for-service 
date  would  continue  to  be  priced  at  net- 
book  cost.  In  the  Report  and  Order,  the 
Commission  replac^  the  net-hook  cost 
standard  with  market-based  prices  set 
by  negotiations  between  the  buyer  and 
seller.  The  new  pricing  poUcy  applies  to 
all  transactions  which  are  completed 
after  the  effective  date  of  the  Report  and 
Order.  The  intended  effect  of  the  action 
is  to  give  the  original  owners/investors 
of  these  facilities  the  opportunity  to 
receive  fair  compensation  for  incurring 
the  risk  of  building  the  facilities.  Also, 
this  action  is  necessary  to  promote 
increased  competition  in  the  overseas 
facilities  market  by  encouraging 
construction  of  new  facilities. 

EFFECTIVE  DATE:  August  13. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzan  Balk  Friedman,  Attorney/ 
Advisor,  International  Policy  Division, 
Common  Carrier  Bureau  (202)  632- 
7265. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Order  on 
Reconsideration  in  CC  Docket  No.  87- 
45,  adopted  Jime  1, 1993,  and  released 
June  22, 1993. 
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The  complete  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
bu^ess  hours  in  the  PCX]  Donets 
Branch  (room  230),  1919  M  Street,  NW.. 
Washington,  DC,  and  also  may  be 
purd^ased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Services,  Inc.,  at  (202)  857-3800, 1919 
M  Street,  NW..  room  246,  Washington, 
DC  20554. 

S3mop8is  of  Order  on  Reconsideration 

1.  On  July  22, 1992,  the  Commission 
issued  a  Report  and  Order  in  CC  Dodcet 
No.  87-45  which  concluded  that  the 
net-book  cost  standard  should  be 
replaced  with  market-based  pricing.  The 
Commission  determined  that  the  net- 
book  cost  standard  no  longer  promoted 
the  efficient  functioning  of  the 
international  facilities  market  in  an 
increasingly  competitive  environment. 

In  addition,  the  Commission  found  that 
the  standard  is  inappropriate  for  carriers 
whose  rates  are  now  set  by  price  caps 
rather  than  rate  of  return  regulation.  The 
new  pricing  policy  was  effective  for  all 
conveyances  whi(±  took  place  after  the 
effective  date  of  the  order.  57  FR  33,275 
(July  28, 1992),  correction,  57  FR  43,406 
(September  21, 1992). 

2.  In  the  reconsideration  order,  the 
Commission  affirmed  its  decision  to 
replace  the  net-book  cost  standard  with 
negotiated,  market-based  prices.  The 
Commission  found  that  dviring  the  time 
between  its  NPRM  and  Report  and 
Order,  the  Commission  has  not  taken 
any  actions  which  might  supersede  or 
vmdermine  the  purpose  of  the  proposed 
rule.  In  addition,  the  Commission  found 
the  sufficient  competition  exists  in  the 
Caribbean  region  for  the  provision  of 
overseas  facilities  and  therefore,  that 
region  should  not  be  exempt  ftnrn  the 
new  pricing  policy.  Finally,  the 
Commission  clarified  that  the  date  a 
valid  contract  is  consummated  for  the 
conveyance  of  facilities  determines 
which  pricing  approach  applies  to  the 
transaction.  In  the  Report  and  Order,  the 
Commission  stated  that  conveyances 
made  before  a  fodlity’s  ready  for  service 
date  would  be  prices  at  the  net-book 
cost  standard,  but  on  reconsideration,  it 
eliminated  the  ready-for-service  date  as 
a  criterion  for  determining  prices.  The 
Commission  determined  that  facility 
owners  would  have  too  much  incentive 
to  delay  transferring  facilities  until  after 
the  ready-for-service  date  in  order  to 
receive  ffie  higher,  maiiiet-based  price. 

Final  Regulatory  Flexibility  Analysis 

3.  This  order  on  reconsideration  does 
not  change  the  Final  Regulatory 
Flexibility  Analysis  contained  in  the 
Report  and  Order. 


4.  Accordingly,  it  is  ordered  that  the 
petition  for  reconsideration  filed  by 
Virgin  Island  Tele-Com,  Inc.  is  denied. 

5.  It  is  Further  ordered  that  the  Report 
and  Order  in  CC  Docket  No.  87-45  is 
modified  as  provided  in  paras.  9  and  10 
of  the  Report  and  Order,  effective  30 
days  after  publication  of  this  order  on 
reconsideration  in  the  Federal  Register. 
Federal  Communications  Commission. 
LaVera  F.  Mandiall, 

Acting  Secretory. 

IFR  Doc  93-16640  Filed  7-13-93;  8:45  am] 
BSiJNQ  CODE  tna-01-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Chapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS); 
revision  of  authority  citation 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  is  revising 
the  authority  citations  for  48  CFR 
Chapter  2  to  update  the  authority  for 
issuance  of  the  Defense  FAR 
Supplement.  In  addition,  the  DAR 
Coimcil  is  adding  the  new  authority 
citation  to  Appendix  G  as  it  was 
inadvertently  omitted. 

EFFECTIVE  DATE:  July  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Naugle  at  (703)  697-7266. 

List  of  Subjects  for  48  CFR  Chapter  2 

Government  procurement. 
Accordingly,  under  the  authority  of 
41  U.S.C.  421  et  seq.,  the  Defense  FAR 
Supplement  authority  citation  for  48 
CFR  parts  201  throu^  253  and 
appendices  A  throu^  F  of  Chapter  2  is 
revised  and  a  new  authority  citation  for 
appendix  G  is  added  to  read  as  follows; 

Authority:  41  U.S.C  421  and  FAR  Subpart 
1.3. 

Qaudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  93-16655  Filed  7-13-93;  8:45  am] 
BHJJNQ  cooe  aSKMH-M 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  935 

Acquisition  Regulation;  Research 
Op^rtunlty  Announcements 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Final  rule. 

SUMMARY:  DOE  today  adopts  a  final  rule 
which  amends  the  Department  of 


Energy  Acquisition  Regulation  (DEAR) 
to  change  certain  internal  DOE 
procedures  applicable  to  its  Research 
Opportunity  Announcement  (ROA) 
solicitation  mechanism.  These  changes 
are  aimed  at  streamlining  various 
aspects  of  the  solicitation,  evaluation, 
and  award  processes  for  both  the  DOE 
offices  administering  an  ROA  process 
and  offerors  submitting  proposals  in 
response  to  an  ROA.  Ihis  final  rule  is 
issued  subsequent  to  a  Notice  of 
Proposed  Rulemaking  (NOPR) 
published  in  the  Fedei^  Register  (56 
FR  56621)  on  November  6, 1991. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  on  August  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Simpson,  Office  of  Policy  (PR- 
121),  Office  of  Procurement, 

Assistance  and  Program  Management, 
U.S.  Department  of  Energy, 
Washington,  DC  20585,  (202)  586- 
8246 

Mary  Ann  Masterson,  Office  of  the 
Assistant  General  Cotmsel  for 
Procurement  and  Finance  (GC-34), 
U.S.  Department  of  Energy, 
Washington,  DC  20585,  (202)  586- 
1526 

SUPPLEMENTARY  INFORMATION: 

I.  Section  by  Section  Analysis. 

n.  Public  Comments. 

in.  Procedural  Requirements. 

A.  Regulatory  Review. 

B.  Review  Under  Executive  Order  12778. 

C  Review  Under  the  Regulatory  Flexibility 

Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612. 

F.  National  Environmental  Policy  Act. 

I.  Section  by  Section  Anal3rsis 
On  Au^st  15, 1990,  DOE  published 
a  final  rule  in  the  Federal  Register  (55 
FR  33311)  which  amended  the  DEAR 
by,  among  other  things,  adding  a  new 
subpart  935.016  to  provide  specific 
regulatory  coverage  on  the  use  of  ROAs. 
ROAs  are  DOE’s  designation  for  its 
broad  agency  annotmcement 
solicitations.  That  final  rule 
supplemented  the  Federal  Acquisition 
Regulation  (FAR)  coverage  of  broad 
agency  announcements  and 
implemented  DOE’s  policies  and 
procedures  regarding  the  solicitation, 
evaluation,  and  sele^on  of  basic  and 
applied  research  proposals  by  DOE 
using  the  ROA  solicitation  mechanism. 

The  final  rule  published  today 
amends  subpart  935.016  by  changing 
internal  DOE  procedures  concerning  the 
use  of  ROAs.  These  changes  are 
intended  to  improve  the  ROA  process 
by  clarifying  certain  existing  regulatory 
language,  and  by  providing  the  DOE 
program  office  using  the  ROA 
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solicitation  greater  control  and 
flexibility  over  its  activities.  A  summeury 
of  the  significant  changes  is  provided 
below. 

Item  I.  Subsection  935.016-4(d)  is 
being  eliminated  because  the 
requirements  that  evaluation  plans  are 
developed  prior  to  release  of  &e 
solicitation  and  that  such  plans 
correspond  to  the  evaluation  criteria  are 
wellfoimded  in  Government  acquisition 
policies  and  existing  FAR  coverage. 

Item  II.  Subsection  935.016-4®  is 
being  amended  to  delete  the  reference  to 
the  Contracting  Officer.  The  coverage 
relating  to  the  synopsis  of  broad  agency 
announcements  at  FAR  35.016(c)  and  of 
general  synopsis  requirements  for 
solicitations  at  FAR  5.101  is  applicable. 

Item  III.  Subsection  935.016-5(a)  is 
being  changed  to  remove  the 
requirement  that  proposal  information 
be  segregated  into  three  discrete 
sections  of  the  proposal. 

Item  IV.  Subsection  935.016-5(b)  is 
being  changed  to  add  a  separate 
evaluation  element  for  business 
organization  to  which  the  offeror  must 
respond,  if  the  offeror  represents  an 
educational  or  other  nonprofit 
organization.  This  change  is  added  to 
simplify  the  proposal  information 
requirement  on  those  educational  and 
nonprofit  organizations.  The  change  is 
effected  through  the  addition  of  a  new 
paragraph  (6)  to  the  subsection.  For- 
profit  and  not-for-profit  organizations 
will  continue  to  provide  the  information 
reouired  by  subsection  935.016-5(b)(5). 

Item  V.  Subsection  935.016-5(c)  is 
being  changed  to  allow  for  the  initial 
submission  of  cost  information  from  an 
ofleror  in  the  form  of  either  a  cost 
proposal  or  a  Standard  Form  (SF)  1411. 
This  change  recognizes  an  alternative  to 
the  submission  of  an  SF-1411  as  part  of 
the  initial  proposal.  The  regulatory 
requirement  for  submission  of  an  SF- 
1411  will  still  be  satisfied  at  the  time 
the  awarding  contracting  office  notifies 
the  ofleror  of  its  selection  (see  935.016- 
9(c)),  if  it  has  not  been  previously 
provided. 

Item  VI.  Subsection  935.016-6(a)  is 
being  revised  by  adding  language  to 
clarify  that  program  offices 
administering  &e  ROA  process  may  use 
the  resources  of  the  cognizant 
Contracting  Office  for  receiving 
proposals. 

Item  Vn.  Subsection  935.016-6(c)  is 
being  changed  to  eliminate  the  reference 
to  FAR  15.412,  regarding  late  proposals, 
to  improve  the  clarity  and 
understanding  of  the  language. 

Item  VUI.  Subsection  935.016-7(a)  is 
being  revised  to  recognize  that  it  is 
sufficient  for  the  cognizant  program 
office  to  oversee  the  ROA 


administration  process  and  ensure  that 
the  duties  set  out  in  the  subsection  are 
performed  in  a  satisfactory  manner, 
consistent  with  the  regulation. 

Item  IX.  Subsection  935.016-7(d)(5)  is 
being  revised  to  clarify  that  both 
individual  reviewers  and  review  groups 
are  permitted  imder  10  CFR  600.16(d), 
and  are  acceptable  for  purposes  of 
satisfying  the  requirements  for  scientific 
and/or  peer  reviewers  under  the  ROA 
process. 

Item  X.  Subsection  935.016-7(f)  is 
being  changed  to  delete  the  first 
sentence  of  the  subsection.  The 
requirement  of  FAR  35.016(d)  applies. 

Item  XI.  Subsection  935.016-7(i)  is 
being  revised  to  delete  paragraph  (3). 
That  an  offeror  must  be  able  to  submit 
a  proposal  that  is  responsive  to  the 
solicitation  is  already  required  by  the 
FAR. 

Item  Xn.  Subsection  935.016-7(j)  is 
being  changed  to  require  that  only  the 
significant  findings  of  the  scientific  and 
peer  reviewers  be  included  in  the 
consolidated  written  report  concerning 
a  proposal. 

Item  Xni.  Subsection  935.016-8(c)(4) 
is  being  changed  to  recognize  that  the 
Contracting  Officer  may  authorize  the 
incurrence  of  pre-contract  costs  by  an 
offeror. 

n.  Public  Comments 

Interested  persons  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  DEAR 
amendments  set  forth  in  the  NOPR 
published  in  the  Federal  Register  (56 
FR  56621)  on  November  6, 1991.  Based 
on  that  November  6, 1991,  publication 
date,  the  public  comment  period  closed 
on  December  6, 1991,  a  period  of  thirty- 
one  (31)  days.  During  that  public 
comment  period,  no  public  comments 
were  received  by  DOE. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
memorandiim  on  the  subject  of 
regulatory  review  from  the  Director  of 
the  Office  of  Management  and  Budget 
(58  FR  6074,  January  25, 1993),  DOE 
submitted  this  final  rule  to  the  Director 
for  appropriate  review.  The  Director  has 
completed  his  review. 

B.  Review  Under  Executive  Order  12778 

Section  2  of  the  Executive  Order 
12778  instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  2(b),  include 


eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  eflect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 

DOE  certifies  that  today’s  final  rule 
meets  the  requirements  of  sections  2(a) 
and  2(b)  of  Executive  Order  12778. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility, 
analysis  for  any  rule  whi(±  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities, 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordffigly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,efseq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  eflects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  eflects,  then 
the  Executive  order  requires  preparation 
of  a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

This  final  rule  merely  changes 
existing  policies  and  procedures 
internal  to  DOE  governing  the  use  of 
DOE’S  ROAs.  States  which  contract  with 
DOE  will  be  subject  to  this  rule. 
However,  DOE  has  determined  that  this 
rule  will  not  have  a  substantial  direct 
eflect  on  the  institutional  interests  or 
traditional  functions  of  the  States. 
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F.  National  Environmental  Policy  Act 
(NEPA). 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  NEPA 
of  1969  (42  U.S.C  4321  et  seq.  (1976)), 
or  the  Coimcil  on  Environmental 
Quality  regulations  (40  CFR  Parts  1500- 
1508),  and  the  DOE  Guidelines  (40  CFR 
Part  1021).  Therefore,  this  final  rule 
does  not  require  an  environmental 
impact  statement  or  environmental 
assessment  pursuant  to  NEPA. 

List  of  Sobfects  in  48  CFR  Part  935 

Government  contracts.  Government 
procurement. 

Issued  in  Washington.  DC  on  )uly  1, 1993. 
Berton).  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management 

The  regulations  in  48  CFR  Part  935 
are  amended  as  set  forth  below: 

PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTINQ 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C 
486(c). 

2.  Section  935.016-4  is  amended  by 
removing  the  existing  paragraph  (d);  by 
redesignating  paragraims  (e)  t^u^  (^ 
as  paragraphs  (d)  through  (f), 
respectively;  and,  by  revising  the  newly 
redesignat^  paragraph  (f)  to  read  as 
follows: 

935.018-4  Issuance  of  Reeeerch 
Opportunity  Announcements. 

•  •  •  *  * 

(f)  The  full  text  of  the  ROA  will  be 
published  in  the  Federal  Register  and 
its  availability  announced  in  the 
“Commerce  Business  Daily"  in 
accordance  with  FAR  35.016(c). 
Information  concerning  the  availability 
of  the  ROA  may  also  be  published  in 
scientific,  tech^cal,  or  engineering 
publications.  The  full  text  of  any 
amendments  to  the  ROA  shall  be 
published  in  the  Federal  Register  and 
concurrently  annotmced  in  ue 
"Commerce  Business  Daily." 

3.  Section  935.016-5  is  amended  by: 
revising  the  second  sentence  of  the 
introductory  paragraph;  removing  the 
words  "Section  I:,"  “Section  11:."  and 
"Section  IB:"  from  paragraphs  (a) 
introductory  test,  (b)  introductory  text, 
and  (c)  intr^uctory  text,  respectively; 
revising  paragraph  (a)(3);  revising 
paragraph  (b)(5):  adding  a  new 
paragraph  (b)(6);  and,  rising 
paragraph  (c)(1)  to  read  as  folTows: 


935.018-5  Content  of  proposal 
eutMniasione. 

*  *  *  Each  proposal  will  contain,  at 
a  minimum,  the  following  information: 

(a) *  •  * 

(3)  The  date  of  submission  of  the 
proposal  and  the  offer  acceptance 
period,  if  so  conditioned: 

*  *  *  •  • 

(b) *  *  * 

(5)  Where  the  offeror  is  either  a  for- 
profit  or  a  not-for-profit  organization,  a 
description  of  the  structure  and  lines  of 
authority  (both  technical  and 
administrative)  of  the  offeror’s 
organization  and  the  relation  thereto  to 
the  proposed  research  effort. 

(6)  l^^ere  the  offeror  is  either  an 
educational  institution  or  other 
nonprofit  organization,  the 
identification  of  key  technical  and 
business  personnel  responsible  for  the 
preparation  and  approval  of  the 
proposal  as  well  as  the  proposed 
research  effort 

•  •  *  «  * 

(c) *  *  * 

(1)  A  cost  proposal  or  a  fully  executed 
Standard  Form  (SF)  1411; 

•  *  •  •  • 

4.  Section  935.016-6  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a);  and,  by  revising 
paragraph  (c)  to  read  as  follows: 

935.018-6  Receipt  Mtd  handling  of 
proposals  and  late  proposal  submissions. 

(a)  *  *  *  The  cognizant  DOE  program 
office,  in  any  event,  may  elect  to  have 
proposals  received  by  the  cognizant 
contracting  activity. 

*  H  • 

(c)  Proposals  received  for  evaluation 
subsequent  to  the  close  of  the  proposal 
submi^on  period  will  not  be 
considered  under  the  ROA.  However,  a 
proposal  may  be  considered  under  a 
succeeding  ROA  provided  that  the 
proposal  foils  within  the  scope  of  such 
ROA,  and  that  the  offeror  affirms,  in 
writing,  that  it  desires  its  proposal 
evaluated  imder  the  succeeding  ROA. 
***** 

5.  Section  935.016-7  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2).  and 
(a)(4);  by  revising  the  second  sentence 
in  the  undesignated  paragraph  following 
paragraph  (d)(5);  by  removing  the  first 
sentence  of  paragraph  (f);  by  removing 
the  word  “and"  at  the  end  of  paragraph 
(i)(2)  and  replacing  the  semicolon  with 

a  period;  by  removing  paragraph  (i)(3); 
and  by  revising  the  fl^  sentence  in 
paragraph  ())  to  read  as  follows: 

935.016-7  Evaluation  of  propoaala. 

(a)*  *  * 

(1)  Serve  as  the  primary  point  of 
contact  on  matters  concerning  the  ROA; 


(2)  Ensure  that  evaltiations  are  based 
dire^y  on  the  evaluation  criteria  set 
forUi  in  the  ROA; 

***** 

(4)  Oversee  or  perform  the  process  for 
selection  of  scientific  or  peer  reviewers 
and  the  evaluations  of  proposals; 

***** 

(d)*  *  * 

(5)  *  *  *  In  instances  where  the 
cognizant  program  office  has  established 
a  procedure  for  the  review  of  financial 
assistance  applications  nsing  a 
published  m^t  review  system  (see  10 
CFR  600.16(d)),  the  types  of  reviewers 
and  review  groups  allowed  by  10  CFR 
600.16(d)  may  be  used  for  the  purposes 
of  satisfying  ffie  requirements  for 
scientific  and/or  peer  review  imder  this 
subpart,  subject  to  any  other 
requirements  stated  herein. 
***** 

(j)  For  each  proposal,  a  consolidated 
written  report  shml  be  prepared  and 
shall  include  the  significant  findings  of 
all  reviewers.  *  *  • 

6.  Section  935.016-8  is  amended  by 
revising  paragraph  (c)(4)  and  removing 
the  undesignated  paragraph 
immediately  following  it  to  read  as 
follows: 

935.016-8  Selection  of  proposals. 
***** 

(c)  *  *  * 

(4)  That  the  offeror  shall  not  begin 
performance  of  the  effort,  or  any  part 
thereof,  until  such  time  as  a  contract  has 
been  awarded,  or  unless  otherwise 
authorized  by  the  contracting  officer. 
Notices  to  imsuccessful  offerors  should 
provide  the  general  basis  for  elimination 
of  that  offeror’s  proposal  from  further 
competition. 

***** 

[FR  Doc.  93-16156  Piled  7-13-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  672 

[Docket  No.  921107-3068;  LD.  070893B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  northern  rockfish  in  the 
Central  Regulatory  area,  statistical  areas 
62  and  63,  in  the  Gulf  of  Alaska  (GOA). 
This  action  is  necessary  to  prevent 
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exceeding  the  northern  rockfish  total 
allowable  catch  (TAC)  in  this  area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  July  9, 1993.  through  12 
midnight,  A.l.t.,  December  31, 1993. 

FOR  FURTHER  H^ORIIIATION  CONTACT: 
Martin  Loefflad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMPl  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  Fh^  at  50  CFR  parts 
620  and  672. 

In  accordance  with  §  672.20(c)(l)(u) 
(B),  the  northern  rockfish  TAC  for  the 
Central  Regulatory  area  was  established 
by  the  final  1993  interim  specifications 
(58  FR 16787,  March  31, 1993)  as  4,720 
metric  tons  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  established, 
in  accordance  with  §  672.20(c)(2)(ii),  a 
directed  fishing  allowance  for  northern 
rockfish  of  4,220  mt.,  with  consideration 
that  500  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  this  area.  The  Regional 
Director  has  determined  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  northern 
rockfish  in  the  Central  Regulatory  area, 
effective  from  12  noon.  A.l.t.,  July  9, 
1993,  until  12  midnight.  A.l.t., 

December  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  fotmd  in 
the  regulations  at  §  672.20(g). 


Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compUance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 
Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.SXI.  1801  et  seq. 

Dated:  July  8, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  ojf Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-16638  Filed  7-9-93;  11:02  am) 
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50  CFR  Part  672 

[Docket  No.  921107-3068;  LO.  070993A] 
Groundfish  of  the  Gulf  of  Ataska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunerce. 
ACTION:  Qosure 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  61 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
third  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  nooQ.  Alaska  local 
time  (A.l.t.),  July  11, 1993,  through  12 
noon,  A.l.t.,  Octobw  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Loefilad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  MFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  fw 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  vmder  authority  of 


the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  61  is 
5,613  metric  tons  (mt),  determined  in 
accordance  with  §  672.20(a)(2)(iv). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regioiutl  Director),  has 
determined,  in  accordance  with 
§  672.20(cK2)(ii).  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistic^  Area  61  soon  will  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  5,113  mt, 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anticipated 
groimdfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  61,  effective  from  12 
noon,  A.l.t.,  July  11, 1993,  through  12 
noon,  A.l.t,  October  1, 1993. 

Directed  fishing  standards  for 
apphcable  gear  types  may  be  foimd  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Repenting  and 
recordkeeping  requirements. 

Authority:  16  U3.C  1801  etseq. 

Dated:  July  9. 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  93-16639  Filed  7-9-93;  11.-02  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  relations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  55. 56, 59,  and  70 
[Docket  No.  PY-93-003] 

RIN  0581-AA72 

Increase  in  Fees  and  Charges  for  Egg 
Products  Inspection  and  Egg,  Poult^, 
and  Rabbit  Grading 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  increase  the 
fees  and  charges  for  Federal  voluntary 
egg  products  inspection:  voliintary  egg, 
poultry,  and  rabbit  grading;  and 
overtime,  holiday,  and  appeal  services 
under  mandatory  egg  pr^ucts 
inspection.  These  fees  and  charges  need 
to  ^  increased  to  cover  the  increase  in 
salaries  of  Federal  employees,  salary 
increases  of  State  employees 
cooperatively  utilized  in  administering 
the  programs,  and  other  increased 
Agency  costs. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Send  written  comments,  in 
duplicate,  to  Janice  L.  Lockard,  Chief, 
Standardization  Branch.  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S,  Department  of  Agriculture, 
room  3944-South,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Comments  received  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  State  that  your  comments  refer 
to  Docket  No.  PY-93-003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Robinson,  Chief.  Grading 
Branch,  202-720-3271. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  imder 
•USDA  procedures  implementing 
Executive  Order  12291  and  Department 
Regulation  1512-1  and  has  been 
classified  a  “non-major”  rule  under  the 


criteria  contained  therein.  It  (i)  will 
have  an  annual  effect  on  the  economy 
of  less  than  $100  million;  (ii)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consvuners,  individual  industries. 
Federal,  State,  or  local  Government 
agencies,  or  geographic  regions;  or  (iii) 
will  not  cause  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  proposed  nile  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  xmless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedxires  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  AMS  Administrator  has 
determined  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  because  (i)  the  fees  and 
charges  merely  reflect,  on  a  cost-per- 
unit-graded/inspected  basis,  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  utilizing  the  services  and 
(ii)  competitive  effects  are  offset  under 
the  major  voluntary  programs  (resident 
shell  egg  and  poultry  grading)  through 
administrative  charges  based  on  the 
volume  of  product  handled;  i.e.,  the  cost 
to  users  increases  in  proportion  to 
increased  volume. 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  the  proposed  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  Control  Numbers  under 
the  Paperwork  Reduction  Act  of  1980  as 
follows:  §  56.52(a)(4)— No.  0581-0128; 

§  59.126  and  §  59.128(a)— No.  0581- 
0113;  and  §  70.77(a)(4)— No.  0581-0127. 

Background  and  Proposed  Changes 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  volxmtary  egg 
products  inspection  and  voluntary  egg, 
poultry,  and  rabbit  grading.  Likewise, 
the  Egg  Products  Inspection  Act  requires 
the  collection  of  fees  to  cover  costs  of 


overtime,  holiday,  and  appeal 
inspection  services.  Each  fiscal  year, 
these  fees  undergo  a  cost  analysis  to 
determine  if  they  are  adequate  to 
recover  the  cost  of  providing  the 
services.  Grading  and  inspection  fees 
were  last  increased  effective  November 
1. 1992. 

Operating  costs  are  increasing. 

Feder£il  employees’  salaries  increased  by 
3.7  percent  in  January  1993.  Also,  the 
cost  of  life  insurance,  health  benefits, 
and  Medicare  increased  by  about  5 
percent.  Federal  employee  retirement 
fringe  costs  increased  7  percent,  and 
salaries  and  fringe  benefits  of  federally 
licensed  State  employees  increased  by 
about  6  percent.  Additionally,  for  the 
first  time,  the  costs  of  standardization 
activities  and  Office  of  the  General 
Counsel  assistance  were  added  to  the 
costs  of  providing  grading  and 
inspection  services. 

Resident  fees  would  be  increased 
about  6  percent.  Resident  fees  cover 
Federal  and  State  salaries,  firings 
benefits,  relief,  and  other  service-related 
costs. 

Administrative  service  charges  apply 
to  the  costs  of  supervision  and  other 
overhead  and  administrative  costs  and 
are  assessed  on  each  case  of  shell  eggs 
and  each  pound  of  poultry  handled  in 
plants  using  resident  grading  service.  In 
1992,  these  \mit  rates  were  established 
at  $0,030  per  case  of  shell  eggs  and 
$0.00025  per  pound  of  poultry,  with  a 
minimum  of  $175  and  maximum  of 
$1,750  per  monthly  billing  period  for 
each  official  plant.  The  charges  per  case 
of  shell  eggs  and  pound  of  poultry 
would  be  increased  to  $0,034  and 
$0.00029,  respectively,  with  a  monthly 
minimum  charge  of  $200  and  a 
maximum  of  $2,000. 

The  hourly  rate  for  nonresident 
voluntary  grading  and  inspection 
service  would  be  increeised  ffom  $30.12 
to  $31.44.  The  hourly  rate  for  such 
services  performed  on  Saturdays, 
Simdays,  or  holidays  would  be 
increased  from  $30.52  to  $32.88.  The 
hourly  rate  for  voluntary  appeal 
gradings  or  inspections  would  be 
increased  from  $25.44  to  $26.64.  The 
hourly  rates  for  mandatory  egg  products 
inspection  services  would  be  increased 
finm  $22.72  to  $23.80  for  overtime 
inspection  and  from  $16.04  to  $16.24  for 
holiday  inspection.  The  hourly  rate 
would  also  increase  from  $25.44  to 
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$26.64  for  certain  mandatory  appeal 
inspections. 

Administrative  charges  for  resident 
voluntary  rabbit  grading,  resident 
voluntary  egg  products  inspection,  and 
nonresident  volimtary  continuous 
poultry  and  egg  grading  will  continue  to 
be  based  on  25  percent  of  the  grader’s 
or  inspector’s  total  salary  costs.  The 
minimum  charge  per  monthly  billing 
period  for  these  programs  would  be 
increased  from  $175  to  $200  per  official 
plant. 

List  of  Subjects 
7  CFR  Parts  55  and  56 
Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Part  59 

Eggs  and  egg  products.  Exports,  Food 
grades  and  standards.  Food  labeling. 
Imports,  Polycblcmnated  biphenyls 
(PCB’s),  Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  prc^ucts.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  7,  Code  of 
Federal  Regulations,  parts  55, 56,  59, 
and  70  be  amended  as  follows. 

PART  55— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS  AND  GRADING 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Secs.  202-208  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (60  Stat  1087-1091;  7  U.S.C  1621- 
1627). 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

§55.510  Feea  and  charges  for  aarvicea 
other  than  on  a  continuous  rasidant  basis. 

«  *  *  *  * 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  homly  charge  shall  be 
$31.44  and  shall  include  the  time 
actually  required  to  perform  the 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
involved  in  issuing  a  certificate. 

(c)  Services  rendered  on  Satiudays, 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  the  rate  of  $32.88  per 
hour.  Information  on  legal  holidays  is 
aveiilable  firom  the  Supervisor. 

(d)  The  cost  of  an  appeal  grading, 
inspection,  laboratory  analysis,  or 


review  of  a  grader’s  (ff  inspector’s 
decision  shall  be  borne  by  the  appellant 
at  an  hourly  rate  of  $26.64  for  time 
spent  performing  the  appeal  and  travel 
time  to  and  from  the  site  of  the  appeal, 
plus  any  additional  expenses.  If  the 
appeal  grading,  inspection,  laboratory 
analysis,  or  review  of  a  grader’s  or 
inspector’s  decision  di^oses  that  a 
material  error  was  made  in  the  original 
determination,  no  fee  or  expenses  will 
be  charged. 

3.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§55.560  Charges  for  continuous 
Inspection  and  grading  ssrvics  on  a 
resident  basis. 

*  •  *  *  • 

(a)  *  *  * 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader’s  or 
inspector’s  total  salary  costs.  A 
minimum  charge  of  $200  will  be  made 
each  billing  period.  The  minimum 
charge  also  applies  where  an  approved 
apphcation  is  in  effect  and  no  product 
is  handled. 

*  *  *  •  • 

PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES,  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

4.  The  authority  citation  for  part  56 
continues  to  read  as  follows: 

Authority:  Secs.  202-208  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (60  Stat.  1087-1091;  7  U.S.C.  1621- 
1627). 

5.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§56.46  On  a  fee  basis. 

W  *  *  dr  W 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$31.44  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Stmdays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $32.88 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

6.  Section  56.47  is  revised  to  read  as 
follows: 

§  56.47  Fms  for  appeal  spedhtg  or  review 
of  a  grader’s  decision. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader’s  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $26.64  for  the  time  spent  in 


performing  the  appeal  and  travel  time  to 
and  from  &e  site  ^  the  appeal,  phis  any 
additional  expenses.  If  tlm  appeal 
grading  or  review  of  a  grader’s  decision 
discloses  that  a  materid  error  was  made 
in  the  original  determination,  no  fee  or 
expenses  will  be  charged. 

7.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§56.52  Continuous  grading  performed  on 
a  resident  basis. 

*  *  *  •  • 

(a)*  *  • 

(4)  An  administrative  service  charge 
ba^  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
by  $0,034,  except  that  the  minimum 
charge  per  billing  period  shall  be  $200 
and  &e  maximum  charge  shall  be 
$2,000.  llie  minlnmin  ^arge  also 
applies  where  an  approved  application 
is  in  effect  and  no  product  is  handled. 

*  *  *  *  « 

8.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§56.54  Ctwrges  for  continuous  grading 
perfomnsd  on  a  nonresident  basi^ 

*  *  •  •  * 

(a)  *  *  * 

(2)  An  administrative  service  charge 
equd  to  25  percent  of  the  grader’s  total 
salary  costs.  A  minimum  charge  of  $200 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 
***** 

PART  59— INSPECTION  OF  EGGS  AND 
EGG  PRODUCTS  (EGG  PRODUCTS 
INSPECTION  ACT) 

9.  The  authority  citation  for  part  59 
continues  to  read  as  follows; 

Authority:  Secs.  2-28  of  the  Egg  Products 
Inspection  Act  (84  Stat  1620-1635;  21  U.S.C 
1031-1056). 

10.  Section  59.126  is  revised  to  read 
as  follows: 

§59.126  OvertinM  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
persoimel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  establish^  stmedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  shall  give 
reasonable  advance  notice  to  die 
inspector  of  any  overtime  service 
necessary  and  shall  pay  the  Service  for 
such  overtime  at  an  hourly  rate  of 
$23.80  to  covm  the  cost  thereof. 
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11.  Section  59.128  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  59.128  Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 
service  is  considered  holiday  work.  The 
official  plant  shall,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  shall  pay  the 
Service  therefor  at  an  hourly  rate  of 
$16.24  to  cover  the  cost  thereof. 

•  *  *  *  • 

12.  Section  59.370  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  59.370  Cost  of  appeals. 
***** 

(b)  The  costs  of  an  appeal  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $26.64,  including  travel  time  and 
expenses  if  the  appeal  was  frivolous, 
including  but  not  being  limited  to  the 
following:  The  appeal  inspection 
discloses  that  no  material  error  was 
made  in  the  original  inspection,  the 
condition  of  the  product  has  undergone 
a  material  change  since  the  original 
inspection,  the  original  lot  has  changed 
in  some  manner,  or  the  Act  or  these 
regulations  have  not  been  complied 
with. 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS,  AND  GRADES 

13.  The  authority  citation  for  part  70 
continues  to  read  €is  follows; 

Authority:  Secs.  202-208  of  the 
Agricxiltuial  Marketing  Act  of  1946,  as 
amended  (60  Stat.  1087-1091;  7  U.S.C.  1621- 
1627). 

14.  Section  70.71  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  70.71  On  a  fee  basis. 
***** 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $31.44  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $32.88 
per  hour.  Information  on  legal  holidays 
is  available  fi-om  the  Supervisor. 


15.  Section  70.72  is  revised  to  read  as 
follows: 

1 70.72  Fee*  for  appeal  grading,  laboratory 
analyala,  or  examination  or  revl^  of  a 
grar^a  decision. 

The  costs  of  an  appeal  grading, 
laboratory  analysis,  or  examination  or 
review  of  a  grader’s  decision  will  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $26.64  for  the  time  spent  in 
performing  the  appeal  and  travel  time  to 
and  from  ffie  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading,  laboratory  analysis,  or 
examination  or  review  of  a  grader’s 
decision  discloses  that  a  material  error 
was  made  in  the  original  determination, 
no  fee  or  expenses  will  be  cheirged. 

16.  Section  70.76  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  70.76  Chargee  for  continuous  poultry 
grading  performed  on  a  nonresident  basis. 
***** 

(a)  *  *  * 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader’s  total 
salary  costs.  A  minimum  ^arge  of  $200 
will  be  made  each  billing  period.  'The 
minimum  charge  also  applies  where  an 
approved  appUcation  is  in  effect  and  no 
product  is  handled. 
***** 

17.  Section  70.77  is  amended  by 
revising  paragraphs  (a)(4)  and  (a)(5)  to 
read  as  follows; 

S  70.77  Charges  for  continuous  poultry  or 
rabbit  grading  perfonned  on  a  resident 
basis. 

***** 

(a)*  *  * 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  'Total  pounds  per  billing 
period  multiplied  by  $0.00029,  except 
that  the  minimum  charge  per  billing 
period  shall  be  $200  and  the  maximvun 
charge  shall  be  $2,000.  The  minimum 
charge  also  applies  where  an  approved 
application  is  in  efiect  and  no  product 
is  handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 
25  percent  of  the  grader’s  total  salary 
costs.  A  minimum  charge  of  $200  will 
be  made  each  billing  period.  'The 
minimum  charge  also  applies  where  an 
approved  appUcation  is  in  effect  and  no 
product  is  handled. 


Dated;  July  6, 1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

IFR  Doc.  93-16614  Filed  7-13-93;  8:45  am) 
BILUNG  CODE  341(M>2-P 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

General  Administrative  Regulations; 
Sanctions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  issue  a 
new  subpart  R  in  its  General 
Administrative  Regulations.  'The  intent 
of  this  subpart  is  to:  (1)  Expand  the 
range  of  sanctions  available  to  address 
fraud,  misrepresentation,  false  claims, 
and  other  violations  of  contracts  for 
insurance  eind  contracts  and  agreements 
to  provide  insurance  services;  and  (2) 
prescribe  the  terms  and  conditions 
imder  which  persons  and  other  entities 
may  be  suspended  or  debarred  from 
contracting  with  FCIC  (currently 
contained  in  7  CFR  part  400,  subpart  E). 
This  rule  also  serves  to  combine  the 
current  provisions  governing 
suspension  and  debarment  procedures 
with  other  forms  of  sanctions  available 
to  FQC. 

COMMENT  date:  Written  comments  on 
this  proposed  rule  must  be  submitted 
not  later  than  August  13, 1993  to  be  sure 
of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Mari 
Dunieavy,  Regulatory  Specialist,  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
cmrency,  clarity  and  effectiveness  of 
these  regulations  vmder  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  July 
1. 1997. 

Kathleen  Connelly,  Acting  Manager, 
FCIC  has  determined  that  this  action  is 
not  a  major  rule  as  defined  bv  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  econom)/^ 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
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adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The  Acting 
Manager  certifies  that  this  action  will 
not  increase  the  federal  pap>erwork 
burden  for  individuals,  small 
businesses,  and  other  persons,  nor  will 
it  have  a  significant  economic  effect  on 
a  substantid  niimber  of  small  entities. 
This  action  imposes  no  additional 
burden  to  the  insured  farmer.  Further, 
this  action  requires  of  the  reinsured 
company  or  sales  and  service  contractor 
what  is  considered  normal  in  the 
ordinary  conduct  of  business.  This 
propos^  rule  does  not  reqmre  any 
action  on  the  part  of  any  individual  or 
entity  in  compliance  with  the  program 
rovlsions.  This  action  is  determined  to 
e  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  and  no 
Regulatory  Flexibility  Analysis  was 
pr^ared. 

Inis  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  hximan  environment,  health,  and 
safety.  Therefore,  neither  an  , 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Acting  Manager.  FQC,  has 
certified  to  the  Office  of  Management 
and  Budget  (0MB)  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  Section  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  proposed  rule  are 
not  retroactive  and  will  preempt  state 
and  local  laws  to  the  extent  such  state 
and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  located  at  7  CFR  part  1, 
subpart  H  must  be  exhausted  before 
judicial  action  may  be  brought  for 
actions  taken  under  proceedings  for  the 
imposition  of  civil  penalties  or  under 
the  Program  Fraud  Civil  Remedies 
sections  of  these  regulations. 

This  amendment  does  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  chapter  35,  the  Paperwork 
Reduction  Act. 


The  Office  of  General  Counsel,  as  the 
Designated  Official  vmder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  proposed 
rule  will  not  have  substantial  dir^ 
effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Background 

The  proposed  subpart  R  adds  civil 
penalties  provisions  under  the  Federal 
Crop  Insurance  Act,  as  an  additional 
sanction,  and  incorporates  provisions 
for  implementing  departmental 
regulations  for  Debarment  and 
Suspension  and  the  Program  Fraud  Civil 
Remedies  Act. 

FQC  has  established  a  system  of 
sanctions  to  prevent  waste,  fraud,  and 
abuse  within  its  programs  and  insurance 
delivery  systems,  and  to  ensure 
maximum  compliance  with  the  terms 
and  purposes  of  its  issuances.  The 
proposed  new  subpart  R  establishes  the 
sanctions  system  and  prescribes  the 
manner  of  procedures  under  which  the 
sanctions  system  will  operate. 

FQC  intends  to  remove  and  reserve  7 
CFR  part  400,  subpart  E  concurrent  with 
the  publication  of  the  final  rule 
implementing  7  CFR  part  400,  subpart 
R. 

All  written  comment  received 
pursuant  to  this  notice  will  be  available 
for  public  inspection  and  copying  in  the 
Office  of  the  Manager,  2101  L  Street, 
NW.,  5th  Floor,  Washington  DC. 

List  of  Subjects  in  7  CFR  Part  400 

Administrative  practice  and 
procedure.  Sanctions. 

Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  proposes  to  issue 
a  new  Subpart  R — Sanctions  to  7  CFR 
part  400,  General  Administrative 
Regulations,  to  read  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 
***** 

Subpart  R — Sanctions 
Sec. 

400.451  General. 

400.452  Definitions. 

400.453  [Reserved] 

400.454  Civil  pen^ties. 

400.455  Government-wide  debannent  and 
suspension  (procurement). 

400.456  Government-wide  debarment  and 
suspension  (nonprocurement]. 


Sec. 

400.457  Program  fraud  civil  remedies. 

400.458 
to 

400.499  [Reserved.] 

400.500  OMB  control  numbers. 

Authority:  7  U.S.C.  1506, 1516. 

1400.451  Gwwral. 

(a)  The  Federal  Crop  Insurance 
Corporation  (FQC)  h^  implemented  a 
system  of  sanctions  to  prevent  waste, 
fraud,  and  abuse  within  its  programs 
and  insurance  delivery  systems.  Such 
sanctions  include  civil  penalties  and 
disqualification  from  the  crop  instuance 
program  tmder  the  Federal  Crop 
Insurance  Act,  7  U.S.C.  1506(m); 
government-wide  debarment  and 
suspension;  and  civil  penalties  and 
assessments  under  the  Program  Fraud 
Qvil  Remedies,  Act,  31  U.S.C.  3801- 
3812. 

(b)  The  provisions  of  this  subpart 
apply  to  all  contracts  and  agreements  to 
wM^  FQC  is  a  party  unless  otherwise 
specifically  provided  for  in  this  subpart, 
including  those  in  which  FQC  provides 
administrative  expense  reimbursement, 
premium  subsidy,  or  reinsurance 
benefits. 

(c)  The  provisions  of  this  subpart  are 
in  addition  to  any  other  sanctions 
specifically  provided  in  applicable 
contracts  and  agreements. 

(d)  The  regulations  ere  applicable  to 
any  act  or  omission  by  any  ^ected 
party  after  the  effective  date  of  this  part. 

§400.452  Definitions. 

For  purposes  of  this  subpart,  a  person 
means  an  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  business  enterprise  or  legal  entity, 
and  wherever  applicable,  a  State,  a 
political  subdivision  of  a  State,  or  any 
agency  thereof. 

§400.453  [Reserved] 

§400.454  Civil  penalties. 

(a)  Any  person  who  willfully  and 
intentionally  provides  any  false  or 
inaccurate  information  to  FQC  or  to  any 
insurer  reinsured  by  the  FQC  with 
respect  to  an  insiuance  plan  or  policy 
may  be  subject  to  a  civil  fine  of  up  to 
$10,000  for  each  violation  and 
disqualification  from  the  crop  insiuance 
program  for  a  period  not  to  exceed  10 
years. 

(b)  FQC  may  take  the  payment  of  a 
civil  penalty  under  this  section  a  prior 
condition  for  the  issuance,  renewal, 
restoration,  or  continuing  validity  of  any 
crop  insurance  policy  or  other  approval. 

(c)  FQC  may  compromise,  modify, 
settle,  collect,  or  remit  with  or  without 
conditions,  any  civil  penalty  which  is 
subject  to  imposition  or  which  has  been 
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imposed  under  thin  section  whenever  it 
considers  it  to  be  appropriate  or 
advisable. 

(d)  If  a  director,  officer,  or  agent  of  a 
corporation  provides  fal»8  or  inaccurate 
information,  they  may  be  separately 
subject  to  the  fine  specified  in 
paragraph  (a)  of  this  section  without 
rega^  to  any  penalties  to  which  the 
corporation  may  be  subject. 

(e)  The  lidbinty  of  any  person  for  any 
penalty  under  this  subpart  or  any 
related  charges  arising  in  connection 
therewrith  shall  be  in  addition  to  any 
other  liability  of  such  person  under  any 
civil  or  criminal  firaud  statute  or  any 
other  statute  or  provision  of  law. 

(f)  Proceedings  under  this  §  400.454 
will  be  in  accordance  with  subpart  H  of 
7  CFR  part  I,  “Rules  of  Practice 
Governing  Ponnal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes,”  by  which  the 
Manager,  FQC,  shall  initiate 
proceedingB  W  filing  a  cxnnplaint  with 
the  Hearing  Clerk,  United  States 
Department  of  Agriculture. 

f4(XL4S5  Government  Wide  Debarment 
and  Sueperwion  (Procurement). 

(a)  This  section  prescribes  the  terms 

and  conditicms  imder  which  persons  or 
business  entities  may  be  debarred  or 
suspended  by  FQC  horn  contracting 
with  the  Federal  Government.  _ 

(b)  This  section  incorporates  48  CFR 
9.4  and  409.4  which  diall  be  applicable 
to  all  FQC  debarment  and  suspension 
proceedings  imdertaken  pursuant  to  the 
Federal  Acquisition  Regulations,  except 
that  the  authority  to  deW  or  suspend  is 
reserved  to  the  Manager,  FQC,  or  the 
Manser’s  designee. 

(c)  Any  individual  or  entity 
suspend^  or  debarred  under  the 
provisions  of  48  CFR  9.4  will  not  be 
eligible  to  contract  with  FQC  or  be 
employed  by  or  contract  with  any 
insurance  company  that  sells  or  adjusts 
FQC’s  crop  insurance  contracts  or 
which  company’s  crop  insurance 
contracts  are  reinsured  by  FQC.  FQC 
may  waive  this  provision  if  it  is  satisfied 
that  the  insurance  company  has  taken 
sufficient  action  to  insure  ffiat  the 
suspended  or  debarred  entity  or 
individual  will  not  be  involved,  in  any 
way,  with  FQC  or  FQC  reinsured  crop 
insurance  contracts. 

§  400.456  Government  Wide  Debarment 
and  Suspeneion  (Nonprocurement). 

(a)  This  section  prescribes  the  terms 
and  conditions  imder  which  individuals 
or  entities  may  be  debarred  or 
suspended  by  FQC  horn  participation 
in  Federal  assistance  and  Wiefits  under 
Federal  programs  and  activities. 

(b)  This  section  incorporates  7  CFR 
part  3017  which  shall  be  applicable  to 


all  FQC  <Miarmeat  and  suspension 
proceedings  other  than  those 
undertaken  pursuant  to  the  Federal 
Acquisition  Regulations. 

(c)  Proceedings  imdqr  this  sectimi  are 
not  applicable  to  determinations  of 
eligibility  under  the  provisions  of  the 

crqp  insurance  contracts  or  _ 

determinations  to  be  made  under  7  CFR 
400.454. 

(d)  The  Manager,  FQC,  shall  be  the 
debarring  and  suspending  official  for  all 
debarment  or  suspension  proceedings 
undertaken  by  FQC  under  the 
provisimis  of  7  CFR  part  3017. 

§400.457  Program  fraud  dvil  remedies. 

(a)  This  section  incorporates  the 
F*rogram  Fraud  Qvil  Remedies  Act  of 
1986,  31  U.S.C.  3801-3812,  which 
provides  for  civil  penalties  and 
assessments  against  persons  who  make, 
submit,  or  present,  or  cause  to  be  made, 
submitted,  or  presented,  false,  fictitious, 
or  fraudulent  claims  m  written 
statements  to  Federal  authorities  or  to 
their  agents. 

(b)  Proceedings  under  this  section 
400.457  will  be  in  accordance  with 
subpart  K  of  7  CFR  Part  1, 
“Implementation  of  the  Program  Fraud 
Civil  Remedies  Act  of  1986.” 

(c)  The  Director,  Appeals  and 
Litigation  Staff,  or  the  Director’s 
designee,  is  authorized  to  serve  as 
Agency  Fraud  Claims  Officer  for  the 
purpose  of  implementing  this  section. 

§400.458  to  400.499  [Raserved] 

§400.500  0MB  Control  Numbers 

Office  of  Management  and  Budget 
(OMB)  control  numbers  eire  contained  in 
subpart  H  of  this  part  400. 

Done  in  Washington,  DC,  on  July  8, 1993. 
Robert  Fenton, 

Assistant  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  93-16610  Filed  7-13-93;  8:45  am) 
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Commodity  Credit  Corporation 
7  CFR  Part  1468 
RIN0560-AC65 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  and  Mohair  for  the 
1993  Marketing  Year 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Wool  Act,  as 
amended  (Wool  Act),  requires  the 
Secretary  of  Agriculture  to  support  the 
prices  of  wool  and  mohair  to  producers 


by  means  of  loans,  purchases,  payments, 
or  other  operations.  It  has  been 
determined  that  the  prices  of  shorn 
wool,  wool  on  unshorn  lambs,  and 
mohair  will  be  supported  for  the  1991 
to  1995  markatmg  years  by  means  of 
payments  to  producers.  This  proposed 
rule  would  amend  the  regulations  to  set 
forth  the  price  support  levels  for  shorn 
wool,  wool  on  uiuhom  lambs,  and 
mohair  for  the  1993  marketing  year. 
DATES:  Comments  must  be  received  on 
or  before  Au^st  13, 1993,  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to  Deputy  Administrator.  Policy 
Analysis.  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA), 
room  3090-S.  P.O.  Box  2415, 
Washington.  DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont,  Fibrns  and  Rice 
Analysis  Division,  ASCS.  USDA,  room 
3756^,  P.O.  Box  2415,  Washington.  DC 
20013-2415  or  call  202-720-6734. 
SUPPIEMENTARY  WFORMATKW: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  bemi  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
designated  as  “major.”  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation 
(CCC)  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  ffiat  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  National 
Wool  Act  Payments — 10.059. 
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Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V, 
published  at  48  ^  29115  Q\me  24, 

1983). 

Information  Collection  Requirements 

The  amendments  to  7  CFR  part  1468 
set  forth  in  this  proposed  rule  will  not 
result  in  any  change  in  the  public 
reporting  burden.  Therefore,  the 
information  collection  requirements  of 
the  Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Preliminary  Regulatory  Impact 
Analysis 

The  Preliminary  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

Section  703(a)  of  the  Wool  Act 
provides  that  the  prices  of  wool  and 
mohair  to  producers  shall  be  supported 
by  means  of  loans,  purchases,  payments, 
or  other  operations.  It  has  been 
determined  that  the  prices  of  shorn 
wool,  wool  on  \mshom  lambs,  and 
mohair  will  be  supported  for  the  1991 
to  1995  marketing  years  by  means  of 
payments  to  producers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1991  through  1995  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (i) 
The  average  of  the  parity  index  (the 
index  of  prices  paid  by  farmers, 
including  commodities  and  services, 
interest,  taxes,  and  &rm  wage  rates)  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to  (ii)  the  average  parity 
index  for  the  three  calendar  years  1958, 


1959,  and  1960,  roimding  the  result  to 
the  nearest  full  cent. 

Based  on  current  reported  parity 
indices,  the  calculation  for  the  1993 
shorn  wool  support  price  (grease  basis) 
is  as  follows: 

(1)  Average  parity  index,  calendar 
years  1989-1991: 

1989 ..  1220 

1990 ..  1265 

1991  ..  1299 


3784  divided  by  3 . 1261.3 

(2)  Average  parity  index,  1958-1960 . 297.3 

(3)  Ratio  of  1261.3  to  297.3 . 4.2425 

(4)  4.2425  X  62  cents/Ib.  (1965  support 

price) . $2.6304 

(5)  77.5%  X  $2.6304 . $2.0386 

(6)  $2.0386  rounded  to  nearest  cent . $2.04 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported.  In  order  to  provide 
such  support  on  pulled  wool,  (XC  has 
determined  that  it  will  continue  to 
provide  such  support  through  means  of 
payments  on  wool  on  unshorn  lambs. 

The  Wool  Act  provides  that,  to  the 
extent  practicable,  support  price  levels 
for  wool  and  mohair  shall  be  established 
and  announced  sufficiently  in  advance 
of  each  marketing  year,  as  will  permit 
producers  to  plan  their  production  for 
such  marketing  year.  Accordingly,  the 
following  methc^s  for  calculating  the 
support  prices  for  wool  on  imshom 
lambs  and  for  mohair  for  the  1993 
marketing  year  are  being  proposed. 

A.  Support  Price — Wool  on  Unshorn 
Lambs.  The  support  price  for  wool  on 
imshom  lambs  for  the  1993  marketing 
year  cannot  be  determined  until  the 
1993  national  average  market  price  for 
shorn  wool  is  calculated.  This  will 
occur  by  April  1994.  It  is  proposed  that 
the  method  for  calculating  the  support 
price  for  wool  on  unshorn  lambs  shall 
be  as  follows:  Once  the  national  average 
market  price  for  shorn  wool  is 
determined,  the  support  price  for  wool 
on  imshom  lambs  will  be  determined  by 
taking  80  percent  of  the  difference 
between  the  1993  support  price  for 
shorn  wool  and  the  1993  national 
average  market  price  for  shorn  wool, 
multiplied  by  5  pounds  (the  amoimt  of 
wool  pulled  from  the  pelt  of  an  average 


100-pound  unshorn  lamb).  Historically, 
this  formula  has  provided  equitable 
support  for  wool  on  unshorn  lambs 
relative  to  shorn  wool  and  has  helped  to 
maintain  normal  marketing  practices  for 
pulled  wool. 

B.  Support  Price — Mohair.  It  is 
propos^  that  the  support  price  for 
mohair  for  the  1993  marketing  year  shall 
be  determined  based  on  the  Ortober 
1992  parity  prices  for  mohair  and  shorn 
wool.  The  following  percentages  of 
parity  at  which  shorn  wool  is  supported 
are  being  considered  in  the  final 
computation  of  the  mohair  support 
price:  85, 100  and  115  percent. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  As  a  result,  the  proposed 
program  support  levels  announced  in 
this  rule  may  be  recalculated  to  comply 
with  this  Act. 

Accordingly,  comments  are  requested 
with  respect  to  the  price  support 
calculation  methods  for  wool  on 
unshorn  lambs  and  mohair.  The  final 
determination  will  be  set  forth  at  7  CFR 
part  1468. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
Agriculture,  Livestock,  Mohair, 
Reporting  and  recordkeeping 
requirements.  Wool.  _ 

Accordingly,  it  is  proposed  that  7  CFR 
part  1468  be  amended  as  follows: 

PART  1468— WOOL  AND  MOHAIR 

1.  The  authority  citation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U.S.C  1781-1787;  15  U.S.C. 
714b  and  714c. 

2.  Section  1468.4  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

Sec.  1468.4  Eligibility  for  payments. 
***** 

(b)  (1)  The  shorn  wool  support  price 
for  the  1991  through  1995  marketing 
years  shall  be  77.5  percent  of  an  amoimt 
which  is  determined  by  multiplying  62 
cents  (the  support  price  in  1965)  by  the 
ratio  of: 

(i)  The  average  of  the  parity  index  (the 
index  of  prices  paid  by  farmers, 
including  commodities  and  services, 
interest,  taxes,  and  form  wage  rates)  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which 
such  support  price  is  being  determined 
and  announced  to 

(ii)  The  average  parity  index  for  the 
th^  calendar  years  1958, 1959,  and 
1960,  rounding  the  result  to  the  nearest 
full  cent.  The  shorn  wool  support  price 
wool  shall  be  as  follows: 
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(A)  1991 — $1A8  per  pound. 

(B)  1992 — $1.97  per  pound. 

(C)  1993—^2.04  per  pound. 

(2)  The  payment  rate  for  wool  on 
ucahom  landw  for  the  1991  dirough 
1995  marketing  years  shall  be  80 
percent  of  the  diffarenoe  between  the 
national  average  price  received  by 
producers  for  ^om  wool  during  a 
specified  marketing  year  and  the  shorn 
wool  support  price  multiphed  by  5  (the 
average  grease  wool  yield  per 
hund^weight  of  live,  unborn  lambs 
marketed).  1^  payment  rate  for  wool 
on  unshorn  lambs  shall  be  as  follows: 

(i)  1991— $S.32  per  hundredweight. 

(ii)  1992—^.92  p»  hundredwei^t. 

(iii)  1993 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1993 
marketing  year  and  the  1993  shorn  wool 
support  {xioe.  multiplied  by  5. 

(3)  The  mohair  support  price  for  the 
1991  through  1995  marketing  years  shall 
be  established  at  such  level,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined 
necessary  to  maintain  approximately  the 
same  percentage  of  parity  for  mohair  as 
for  shorn  wooL  The  mohair  support 
price  shall  be  set  within  a  range  of  15 
per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
whi^  shorn  wool  is  supported,  as 
determined  and  announced  by  CXX3.  The 
support  price  for  mohair  shall  be  as 
follows: 

(i)  1991 — $4,448  per  pound. 

(ii)  1992— -$4,613  per  pound. 

(iii)  1993 — an  amount  within  a  range 
of  IS  per  centum  above  or  below  the 
comparable  percentage  of  parity  at 
which  shorn  wool  is  supported,  as 
determined  and  annmmced  by  CCC. 

•  *  •  «  • 

Signed  at  Washington,  DC  on  July  1, 1993. 

Bruce  R.  Weber. 

Acting  Executive  Vice  President.  Commodity 
Credit  Coq>otxjtion. 

(FR  Doc.  93-16612  Filed  7-13-93;  8:45  am) 
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Animal  and  Plant  Health  inspection 
Service 

9CFRPa(t92 

(Docket  91-165-1] 

RiN0579-AA56 

Harry  S  Truman  Animal  Import  Center 
(HSTAIC);  Exclusive  Use 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  use  of  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAK):  (1)  To  require  a  $32,000 
depoat  in  the  form  of  a  certified  dieck 
or  money  order,  payable  in  U.S.  funds, 
for  each  application:  (2)  to  change  the 
application  and  lottery  dates;  (3)  to 
require  the  lottery  winner  to  pay  the 
costs  of  maintaining  HSTAIC  for  certain 
periods  when  it  is  reserved  for  the 
lottery  winner  and  not  available  to  other 
importers;  (4)  to  state  that  we  will  not 
accept  applications  from  or  enter  into 
HSTAIC  cooperative-service  agreements 
with  persons  with  outstanding  debts  to 
the  Animal  and  Plant  Health  Inspection 
Service;  and  (5)  to  discontinue  the 
practice  of  "tiering”  the  lottery  that 
currently  gives  certain  categories  of 
animals  priority  to  use  HSTAIC.  If  these 
changes  are  adopted,  they  would  first 
apply  to  the  lottery  to  be  held  in  1994 
for  importations  during  calendar  year 
1995,  then  to  all  subsequent  lotteries. 
These  chan^  appear  to  be  necessary  to 
discourage  mvolous  applications,  to 
help  ensure  that  there  is  adequate  time 
to  assemble  necessary  information  prior 
to  each  lottery,  and  to  minimize 
financial  losses  incurred  by  the  Animal 
and  Plant  Health  Inspection  Service. 
DATES;  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  13, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 

HyattsviUe,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-165-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817}  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt,  Staff  Veterinarian,  Import 
Export  Animals  Staff,  VS,  APHIS,  room 
767,  Federal  Building.  USDA.  6505 
Belcrest  Road,  HyattsviUe,  MD  20782, 
301-436-8172. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  92. 
subparts  D  and  £,  govern  the 
importation  of  animals  into  the  United 
States  throu^  the  Hairy  S  Truman 
Animal  Import  Center  (HSTAIC)  in 
Fleming  Key.  Florida.  Under  die  current 
regulations,  the  Animal  and  Plant 


Health  Inspection  Service  (APHIS) 
holds  an  annual  lottery  to  allocate  space 
in  HSTAIC  for  each  calendar  year.  To 
participate  in  the  lottery,  prospective 
importers  must  submit  an  application 
for  each  importation.  Applications  must 
be  accompanied  by  a  letter  of  credit  for 
$50,000. 

Animals  in  an  importation  may 
belong  to  different  persons.  However. 
APHIS  deals  exclusively  with  the 
importer  in  whose  name  the  application 
is  submitted.  That  individual  is  solely 
responsible  for  ail  costs  (except  capital 
expenditures  at  HSTAIC)  incurred  in 
qualifying  the  animal  for  importation 
through  HSTAIC.  and  that  individual 
must  sign  a  “cooperative-service 
ekgreement”  with  APHIS  before  the 
importation  can  proceed.  The 
individual  has  30  days  (rom  receipt  of 
the  cooperative-service  agreement  to 
sign  and  return  it;  otherwise,  the  space 
at  HSTAIC  is  offered  to  the  next  person 
on  the  lottery  list.  If  HSTAIC  is  not  in 
use  by  another  importer  when  the 
cooperative-service  agreement  is  sent 
out,  APHIS  bears  the  cost  of  preparing 
and  maintaining  HSTAIC  in  readiness 
for  the  next  importation  during  this  30- 
day  period. 

Au  procedures  and  requirements 
relating  to  HSTAIC  can  be  found  in 
§§  92.430  (for  ruminants)  and  92.522 
(for  swine)  (referred  to  below  as  the 
regulations). 

Application  and  Lottery  Dates 

Sections  92.430  and  92.522  provide 
that,  to  participate  in  the  lottery,  an 
importer  must  apply  during  the  first  2 
weelcs  of  September  of  the  year  prior  to 
the  year  in  which  he  or  she  wishes  to 
use  the  facility.  For  example,  if  an 
importer  wished  to  import  animals 
during  1993,  he  or  she  had  to  apply 
between  September  1-14, 1992,  for 
exclusive  use.  The  regulations  also  state 
that  the  lottery  to  allocate  space  at 
HSTAIC  will  be  held  during  the  first 
week  of  October  of  the  same  year  the 
applications  are  received.  Therefore, 
using  the  same  example,  for 
applications  received  in  September 
1992,  a  lottery  was  held  the  first  week 
of  October  1992. 

We  are  proposing  to  amend  the 
regulations  to  require  that  importers 
apply  during  the  first  two  w'eeks  of 
Cictober  of  the  year  prior  to  the 
prospective  importation.  We  are  also 
proposing  to  amend  the  regulations  to 
provide  ti^t  the  lottery  be  held  during 
the  first  week  of  December  of  the  year 
the  applications  are  received. 

This  diange  would  allow  APHIS 
additional  time  to  estimate,  for  each 
applicant  the  cost  of  their  intended 
importation.  It  is  important  that  the 
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estimate  be  accurate.  Each  applicant 
uses  it  as  the  basis  for  deciding  whether 
to  participate  in  the  lottery. 

Deposit  Prior  to  Lottery 

The  regulations  (see  §§  92.430(b)(l)(ii) 
and  92.522(b)(l)(ii))  currently  reqtiire 
that  applicants  deposit,  in  the  form  of 
an  irrevocable  lettm  of  credit,  $50,000  at 
the  time  they  apply.  We  are  proposing 
to  amend  the  re^iiations  to  require  a 
$32,000  deposit  in  the  form  of  a 
certified  check  or  money  order,  payable 
in  U.S.  funds,  to  be  received  by  APHIS 
prior  to  the  lottery. 

It  appears,  based  on  experience,  that 
our  current  regulations  make  it 
disproportionately  difficult  for  small 
importers  to  apply,  as  compared  to  large 
importers,  ana  encourage  multiple 
applications  from  large  importers.  This 
decreases  opporrimities  for  small 
importers  to  use  HSTAIC 

Large  importers,  because  of  their 
stronger  credit  and  deposit  relationship 
with  banks,  can  obtain  multiple  letters 
of  credit  more  easily  than  can  small 
importers.  Some  can  obtain  letters  of 
credit  without  putting  down  any  money 
of  their  own.  Others  must  pay  a  fee,  but 
it  is  often  less  than  that  paid  by  small 
businesses  and  the  “per  letter’*  cost 
drops  if  they  obtain  more  than  one  letter 
of  credit.  This  situation  encoxiragas  large 
importers  to  submit  multiple 
applications  to  use  HSTAIC.  On  the 
other  hand,  small  importers  must  often 
pay  more  for  letters  of  credit,  and  are 
less  able  to  obtain  multiple  letters  of 
credit  Small  businesses  usually  must 
put  up  their  own  money  when  applying 
to  use  HSTAIC.  This  situation 
discourages  small  importers  from 
submitting  multiple  applications  to  use 
HSTAIC. 

We  propose  to  require  a  deposit  in  the 
form  of  a  certified  check  or  money 
order,  payable  in  U.S.  funds,  for  each 
application.  We  believe  such  a  deposit 
would  discourage  multiple  and 
frivolous  applications.  'This  would  help 
make  the  HSTAIC  lottery  fairer  by 
putting  all  applicants  on  a  similar 
footing.  The  deposit  would  have  to  be 
received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lottery,  or 
the  applicant  would  not  be  allow^  to 
participate.  Requiring  submission  7 
days  prior  to  the  date  of  the  lottery 
would  provide  us  with  the 
administrative  time  necessary  to  verify 
that  all  payments  are  negotiable  and  to 
register  all  qualified  applicants  in  the 
lottery. 

30*Day  Decision  Period;  Amoimt  of 
Deposit 

As  the  regulations  are  now  written, 
APHIS  must  prepare  and  maintain 


HSTAIC  in  readiness  for  an  importation 
during  the  30-day  period  the  lotiery 
"winner”  has  to  sign  a  cooperative- 
service  agreement,  provided  HSTAIC  is 
not  in  use  by  another  importer  when  the 
cooperative  agreement  is  sent  out.  The 
regulations  do  not  currently  require  the 
importer  who  has  received  the 
cooperative-service  agreement  to  pay  for 
the  preparation  and  maintenance  of 
HSTAIC  during  this  period. 

Unfortunately,  some  applicants  are 
economically  motivated  to  delay  use  of 
HSTAIC  For  example,  an  applicant  who 
owns  animals  already  in  this  cmmtry, 
may,  in  order  to  increase  their  value,  try 
to  prevent  similar  animals  from  being 
imported.  In  addition,  as  explained 
above,  because  many  applicants  pay 
little  or  nothing  for  the  letter  of  cremt 
accompanying  each  application,  and, 
because  APHIS  does  not  charge  for 
maintaining  HSTAIC  during  ffie 
decision  period,  there  are  no 
disincentives  to  delays. 

For  each  application  an  entity 
submits,  that  entity  effectively  receives 
one  opportunity  to  use  HST/UC  The 
follo\^g  situation  can  occur.  In  the 
lottery,  an  entity  that  has  submitted 
multiple  applications  receives  the  first 
and  second  opportunities  to  use 
HSTAIC  APHIS  sends  the  entity  a 
cooperative-service  agreement  The 
entity  waits  the  full  30  days,  then 
decides  not  to  use  the  facility.  APHIS 
sends  a  cooperative-service  agreement 
to  the  next  applicantin  line.  Of  course, 
that  applicant  is  the  same  entity. 
Therefore,  that  entity  receives  a  second 
30-day  period  in  wlidch  to  decide 
whether  to  accept  the  agreement  Until 
the  entity  decides.  HSTAIC  cannot  be 
used  or  offered  to  anyone  else  to  use. 
Depending  on  how  many  applications 
are  received,  the  order  estaDushed  by 
the  lottery,  and  when  and  how  each 
applicant  responds  when  offered  an 
opportunity  to  use  the  facility,  HSTAIC 
can  remain  unused  for  many  months. 
Other  applicants,  who  may  be  willing 
and  able  to  proceed,  can  be  delayed  or 
prevented  from  using  HSTAIC. 
addition,  APHIS  must  continue  to 
maintain  the  facility  in  readiness  for  an 
importation. 

This  is  unfair  to  other  applicants  and 
costly  for  APHIS.  Therefore,  to  ensure 
that  APHIS  is  reimbursed  for  the  cost  of 
preparing  and  maintaining  HSTAIC,  we 
are  proposing  that  the  lottery  "winners” 
pay  for  preparing  and  maintaining 
H^AIC  wnile  it  is  reserved  for  their 
use. 

It  costs  approximately  $32,000  to 
maintain  HETTAIC  for  one  month  in 
readiness  for  an  importation.  We  are 
therefore  proposing  a  deposit  in  the 
form  of  a  certified  check  or  money 


order,  payable  in  U.S.  funds,  for  that 
amount  We  would  draw  on  the  deposit 
starting  from  the  day  the  applicant 
receivM  the  cooperative-se^ce 
agreement,  *  and  would  continue 
dewing  on  it  either  until  we  received 
a  signed  agreement  from  the  applicant 
or  until  the  applicant  provided  written 
notification  to  us  that  he  or  she  did  not 
intend  to  sign  the  agreement,  up  to  a 
maximum  of  30  days.  We  are  requiring 
written  notification  to  ensxire  that  there 
is  no  misunderstanding  as  to  the  desire 
to  decline.  If  an  applicant  took  the  full 
30  days  to  decide,  the  full  $32,000 
wovild  be  used.  If  the  applicant  took  less 
time,  a  pro  rata  share  of  the  deposit 
would  M  used. 

Because  we  are  concerned  that  an 
applicant  who  is  economically 
motivated  to  delay  use  of  HSTAIC 
would  attempt  to  manipulate  the  system 
by  avoiding  delivery  of  the  cooperative- 
service  agreement,  we  would  consider 
the  cooperative-service  agreement  to  be 
“delivered”  when  one  of  the  following 
occurs:  (1)  The  applicant  signs  the  U.S. 
Postal  SeMce  domestic  return  receipt; 
(2)  the  applicant  refuses  delivery  of  the 
cooperative-service  agreement  by  the 
U.S.  Postal  Service;  or  (3)  the 
cooperative-service  agreement  is 
returned  to  APHIS  as  either  unclaimed 
or  undeliverable. 

If  the  applicant  rejected  the  agreement 
prior  to  the  close  of  the  30-day  period, 
any  vmused  portion  of  the  deposit 
would  be  returned  to  him  or  her.  If  the 
applicant  accepted  the  agreement  prior 
to  the  close  of  the  30-day  period,  any 
imused  portion  of  the  deposit  would  be 
applied  to  future  costs  of  the 
importation.* 

To  minimize  "downtime”  at  HSTAIC, 
we  expect  that  in  most  cases  we  worild 
send  a  cooperative-service  agreement  to 
the  next  applicant  an  the  lottery  list 
while  an  importer  still  has  aniiMls  in 
HSTAIC  In  such  cases,  we  would  not 
draw  on  the  deposit  during  any  part  of 
the  30-day  period  that  HSTAIC  was 
being  made  available  to  another 
importer. 

Once  an  applicant  returned  a 
completed  cooperative-service 
agreement  to  vis,  we  would  not  charge 
the  applicant  for  the  maintenance  of 
HSTAIC  imtil  arrival  of  his  or  her 
animals.  The  regulations  in  §§  92.404 


*  We  are  made  aware  of  the  date  Am  appUcaat 
receivoo  the  cooperative  earvice  agreemeot  by 
retura  receipt 

^If  an  applicant  did  not  respond— neither  signing 
nor  rejecting  the  agreement— Ae  applicant's  entire 
deposit  would  be  used  to  pay  to  maintain  HSTAIC 
for  the  decision  period.  At  the  end  of  that 
time,  the  applicant's  opp^tunity  to  use  HSTAIC 
would  bo  fo^ited  and  APHIS  would  automatically 
offer  HSTAIC  to  the  next  applicant 
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and  92.505  require  that  the  animals 
intended  for  importation  be  held  in 
isolation  in  the  coimtry  of  origin  for  at 
least  60  days  prior  to  their  exportation 
from  that  coimtry.  Because  this  is  a 
delay  out  of  the  applicant’s  control,  we 
would  not  charge  for  holding  HSTAIC 
ready  during  that  time. 

We  beUeve  these  proposed 
amendments  would  create  a  more 
equitable  system  of  charging  for  periods 
that  HSTAIC  must  be  held  ready  for  an 
applicant,  and  streamline  the  system  for 
distributing  space  at  HSTAIC.  This 
would  allow  HSTAIC  to  be  used  more 
efficiently  and  more  frequently. 

Recently,  HSTAIC  has  b^n  used  for  just 
one  importation  a  year.  If  these  changes 
are  implemented,  we  anticipate  two 
importations  per  year  through  HSTAIC. 

Priority  Importations 

Under  the  current  regulations, 
agencies  of  the  United  States  may, 
imder  certain  circumstances,  be  given 
priority  over  other  importers  (see 
§§  g2.430(b)(6)  and  g2.522(b)(6))  and  do 
not  need  to  participate  in  the  HSTAIC 
lottery.  This  priority  for  U.S. 
government  agencies  would  be  retained 
in  the  reflations. 

Other  importers,  who  must  participate 
in  the  lottery,  are  listed  in  order  of 
preference  in  the  regulations  (see 
§§g2.430(b)(3)(i)  and  g2.522(b)(3)(i)). 
Four  categories  are  listed:  (1)  Importers 
of  cattle,  sheep,  goats,  and  swine  which 
are  required  to  be  imported  through 
HSTAIC:  (2)  importers  of  llamas, 
alpacas,  water  buffalo,  camels,  deer,  or 
other  ruminants  which  are  required  to 
be  imported  through  HSTAIC;  (3) 
importers  of  cattle,  sheep,  goats,  and 
swine  that  are  not  required  to  be 
quarantined  in  HST^C  prior  to  entry 
into  the  United  States;  and  (4)  importers 
of  llamas,  alpacas,  water  buffalo, 
camels,  or  deer  or  other  ruminants 
which  are  not  required  to  be 
quarantined  in  HSTAIC  prior  to  entry 
into  the  United  States. 

We  are  proposing  to  amend  these 
provisions  to  remove  this  "priority” 
system  for  the  lottery.  (As  noted  above, 
U.S.  government  agencies  do  not  need 
to  enter  the  lottery  and  would  still  have 
priority  over  other  importers.)  We 
established  the  priority  system  to  give 
preference  to  cattle,  sheep,  goats,  and 
swine  that  could  not  be  imported  into 
the  United  States  if  not  through 
HSTAIC.  Our  rationale  was  that  it 
appeared  to  be  the  intent  of  Congress  in 
establishing  HSTAIC  to  provide  for  the 
importation  of  such  animals.  We 
intended  to  give  preference  first  to 
animals  that  could  not  be  imported 
through  the  United  States  if  not  through 
HSTAIC,  then  to  animals  that  could 


otherwise  be  imported  through  the 
United  States. 

However,  our  experience  conducting 
the  lottery  has  indicated  to  us  that  this 
"tiering”  is  not  accomplishing  what  we 
intended.  It  appears  that  certain  parties 
that  have  submitted  applications  for 
animals  in  the  first  "tier”  have  had  no 
intention  of  importing  such  animals 
through  HSTAIC.  The  intent  of  some  of 
these  parties  seems  to  have  been  to 
secure  first-tier  preference  to  delay  the 
opportunity  for  importations  by  other 
parties.  Therefore,  to  make  the  lottery 
system  more  equitable,  and  to  eliminate 
unnecessary  administrative  complexity, 
we  are  proposing  to  provide  for  just  one 
pool  of  applicants  for  the  HSTAIC 
lottery. 

Disqualification  Due  to  Outstanding 
Debts 

We  are  also  proposing  to  amend  the 
regulations  to  state  that  we  will  not 
accept  an  application  to  use  HSTAIC 
from,  nor  enter  into  a  HSTAIC 
cooperative-service  agreement  with,  any 
person  who  has  outstanding  debts  to 
APHIS.  Additionally,  any  person  who 
has  outstanding  debts  to  APHIS  would 
be  removed  firom  the  priority  list  being 
used  for  the  year  in  question.  We  would 
consider  an  outstanc^g  debt  to  be  any 
debt  that  has  not  been  paid  by  the  date 
specified  in  APHIS’s  original 
notification  to  the  person.  We  believe 
this  change  would  provide  an  incentive 
to  importers  who  wi^  to  use  HSTAIC 
to  resolve  their  outstanding  debts  to 
APHIS. 

Cooperative-Service  Agreements 

The  regulations  include  sample 
"cooperative-service  agreements”  (see 
§§  g2.430(d)  and  92.522(d)).  We  propose 
to  amend  these  agreements  to 
incorporate  our  proposed  amendments. 

Clarification 

Current  §§  92.430(b)(3)(ii)  and 
92.522(b)(3)(ii)  state,  among  other 
things,  that  the  priority  list  established 
by  the  lottery  will  remain  effective  from 
January  1  through  December  31  of  the 
next  calendar  year.  We  are  proposing  to 
add  language  to  this  provision 
(redesignated  as  §§  92.430(b)(3)  and 
92.522(b)(3),  respectively,  in  this 
proposed  rule)  to  clarify  that  which 
year’s  list  is  used  to  ofier  exclusive  use 
of  HSTAIC  is  governed  by  the  date  we 
ofier  exclusive  use,  not  by  the  date  the 
applicant’s  animals  are  s^eduled  to 
arrive  at  HSTAIC. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 


12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  propos^  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  the  past  we  have  received 
approximately  230  applications  to  use 
HSTAIC  during  a  particular  calendar 
year.  However,  many  of  these 
^plications  were  duplicative. 

Therefore,  if  the  provisions  in  this 
proposed  rule  were  to  become  effective, 
we  expect  that  number  would  drop 
significantly.  Although  we  cannot 
determine  precisely  how  many 
importers  might  submit  applications, 
based  on  past  experience  we  believe 
only  approximately  5  percent  would  be 
smdl  entities. 

We  expect  that  our  proposal  to  require 
a  deposit  of  approximately  $32,000  in 
the  form  of  a  certified  check  or  money 
order  with  each  application  would 
reduce  the  number  of  multiple 
applications  by  large  importers  and 
discourage  applications  from  importers 
who  are  not  sure  whether  they  would 
use  the  reserved  space.  This  could  have 
the  ultimate  effect  of  increasing  the 
possibility  that  small  entities  would  use 
HSTAIC. 

The  current  regulations  require  that 
importers  deposit  a  letter  of  credit  for 
$50,000.  Requiring  a  deposit  in  the  form 
of  a  certified  check  or  money  order 
would  have  an  impact  on  potential 
importers,  in  that  earnings  would  be 
foregone  on  the  deposit  while  it  was 
held  by  APHIS.  Under  the  proposed 
rule,  the  deposit  would  have  to  be 
"received  by  APHIS  at  least  7  calendar 
days  prior  to  the  date  of  the  lottery.” 
Prospective  importers  could  minimize 
the  time  their  money  was  on  deposit  by 
submitting  their  deposit  as  close  to  this 
deadline  as  possible.  We  have 
calculated  t^t,  based  on  a  rate  of  return 
of  fr'om  5-7  percent,  the  interest 
foregone  on  a  deposit  would  be 
approximately  $4.10  to  $6.15  per  day. 
The  minimiun  amount  of  time 
appUcants  would  forego  interest  would 
be  for  the  week  before  the  lottery  and  for 
at  least  one  week  following  the  lottery 
imtil  notification  of  the  lottery  results. 
Therefore,  all  applicants  would  forego 
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approximately  $61.60  to  $86.10  in  ■ 
interest.  This  compares  with  an  average 
cost  to  import  an  animal  through 
HSTAIC  of  $3,747. 

Of  the  parties  that  will  submit 
applications  for  importations  through 
HSTAIC  in  1995,  most  of  whom  will 
probably  not  be  small  entities,  we 
expect  mat  only  approximately  five  will 
be  picked  high  enough  in  the  lottery  to 
rovide  them  a  reasonable  chance  of 
ringing  animals  through  HSTAIC.  If 
these  applicants  choose  to  stay  on  the 
lottery  list,  they  would  lose  interest  for 
each  day  they  remain  on  the  list  imtil 
their  deposit  is  applied  toward  an 
importation,  or  until  they  choose  to 
remove  their  name  from  the  list.  How 
long  they  remain  on  the  list  would  be 
their  decision,  and  we  are  unable  to 
calculate  at  this  time  the  interest  they 
would  forego. 

Changing  application  and  lottery 
dates  would  impose  no  financial  burden 
upon  prospective  importers.  The  current 
regulations  require  that  importers 
wishing  to  import  in  the  next  calendar 
year  submit  their  application  during  the 
first  2  weeks  of  September  for  the  lottery 
held  in  the  first  week  of  October  of  the 
current  calendar  year.  Shifting  these 
dates  to  October  and  Decemb^, 
respectively,  would  likely  shorten  the 
waiting  period  between  application  and 
actual  import  dates. 

Requiring  the  lottery  winner  to  pay 
the  costs  of  maintaining  HSTAIC  for 
periods  when  it  is  maintained  in 
readiness  for  that  importer,  and  not 
available  to  other  importers,  would  shift 
the  burden  of  operating  costs  from 
APHIS,  and  ultimately  the  taxpayer,  to 
importers  using  the  HSTAIC.  According 
to  the  current  regxjdations,  a  lottery 
winner  has  30  days  to  either  accept  or 
reject  the  cooperative-service  agreement 
regarding  the  importation  of  animals. 
Dv^g  that  time,  the  facility  is  reserved, 
and  APHIS  prepares  and  maintains  it  in 
readiness  for  that  importer’s  animals. 
Charging  the  importer  for  this  time,  on 
a  daily  basis,  would  increase  the 
importer’s  costs  by  approximately 
$1,067  per  day,  up  to  a  maximum  of 
$32,000.  This  compares  with  an  average 
total  cost  for  an  importation  through 
HSTAIC  of  $857,000.  *rhe  length  of  time 
that  would  expire  before  the 
cooperative-service  agreement  was 
accepted  or  rejected  worild  be  up  to  the 
lottery  winner. 

Under  the  proposed  rule,  APHIS 
would  not  accept  applications  from,  or 
enter  into  HSTAIC  cooperative-service 
agreements  with,  entities  with 
outstanding  debts  to  APHIS.  If  a 
prospective  applicant  had  not  paid 
outstanding  debts,  they  would  not  be 
allowed  to  use  HSTAIC  However,  this 


provision  would  not  necessarily  impose 
a  financial  burden  on  prospective 
applicants  because  the  dec^on  whether 
to  pay  off  debts  would  be  entirely  the 
prospective  applicant’s. 

We  are  also  proposing  to  eliminate  the 
practice  of  giving  certain  types  of 
animals,  and  animals  from  certain 
locations,  priority  in  the  lottery.  This 
amendment,  which  would  simplify  the 
drawing  for  the  lottery,  would  not  affect 
a  substwtial  number  of  importers.  In 
the  past  we  have  received 
approximately  230  applications  to  use 
HSTAIC  during  a  particular  year.  As 
stated  above,  we  expect  fewer 
applicants  if  the  provisions  of  this 
proposed  rule  take  effect.  Of  the  total 
nvunber  of  applicants,  only  two  to  three 
would  actually  be  able  to  use  HSTAIC 
in  any  given  year.  Additionally,  as  we 
stated  above,  we  expect  the  great 
majority  of  applicants  would  be  other 
than  small  entities,  so  the  chances  are 
small  that  each  of  the  two  or  three 
importers  using  HSTAIC  would  be  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  Is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  smt  in  court  challenging  this  rule. 
Paperwork  Reduction  Act 

m  accordance  %vith  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recoi^eeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Was^gton,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
HyattsviUe,  MD  20782;  and  (2) 

Gearance  Officer,  OIRM,  USDA.  room 
404-W,  14th  Street  and  fodependence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  potiltry  products. 


Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPINO  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U.S.C  1306; 

21  U.S.C  102-105,  111, 134a,  134b,  134c, 

134d.  134f.  135, 136  and  136a;  31  U.S.C 
9701;  7  CFR  2.17,  2.51,  and  371.2(d), 

§92.430  (Amended] 

2.  Section  92.430  would  be  amended 
as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences,  immediately 
after  the  current  first  sentence  to  read  as 
follows: 

(a)  *  •  *  Applications  for  the 
HCTAIC  lottery  will  not  be  accepted 
from,  and  a  cooperative-service 
agreement  to  use  HSTAIC  will  not  be 
offered  to  or  entered  into  with,  any 
person  who  has  debts  owing  to  APHIS 
that  have  not  been  paid  by  the  date 
specified  in  APHIS’s  original  billing 
notification  to  the  person.  Any  person 
who  has  debts  owing  to  APHIS  that 
have  not  been  paid  by  the  date  specified 
in  APHIS’S  original  billing  notification 
to  that  person  will  be  removed  from  the 
current  priority  list.  •  *  * 

•  *  *  •  • 

b.  Paragraph  (a)  would  be  amended  by¬ 
adding  two  new  sentences  immediately 
after  the  current  fourth  sentence  to  read 
as  follows: 

(a)  *  *  *  The  animal  qualification 
process  begins  on  the  date  the 
cooperative-service  Eigreement  is 
delivered  to  the  addr^  listed  on  the 
importer’s  HSTAIC  application,  for  the 
importer’s  signature,  and  HSTAIC  is  not 
available  to  other  importers,  up  to  a 
maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  importer 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  the  importer  refuses 
delivery  of  ffie  agreement  by  the  U.S. 
Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undeliverable. 

*  •  * 

***** 

c.  Paragraph  (b)(l)(ii)  would  be 
revised  to  read  as  set  forth  below. 

d.  Paragraph  (b)(2)(i)  would  be 
amended  by  removing  ’’October”  both 
times  it  appears,  and  by  adding 
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"December"  in  its  place;  and  by 
removing  "September”  where  it  appears 
in  the  second  sentence,  and  adding 
"October"  in  its  place. 

e.  In  paragraph  (b)(2)(i),  footnote  12 
woiUd  be  amended  by  removing 
"October”  and  adding  "December”  in 
its  place. 

r  Paragraph  (b)(2)(ii)  would  be 
amended  by  removing  at  the  end  of  the 
paragraph  "accompany  each 
application.”  and  adding  "be  received 
by  APHIS  at  least  7  calendar  days  prior 
to  the  date  of  the  lottery.”  in  its  place. 

g.  Paragraph  (b)(3)(i)  would  be 
removed. 

h.  Paragraph  (b)(3)(ii)  would  be 
redesignated  as  paragraph  (bK3)  and 
would  be  revised  to  read  as  set  forth 
below. 

i.  Paragraph  (b)(4)  would  be  amended 
by  revising  the  first  sentence  to  read  as 
set  forth  below;  removing  "October”  in 
the  fifth  sentence  and  adding 
"December”  in  its  place;  and  removing 
"September”  where  it  appears  in  the 
fifth  and  sixth  sentences,  and  adding 
"October”  in  its  place. 

).  Paragraph  (b)(5)  would  be  amended 
by  removing  "Ortober”  both  times  it 
appears  and  adding  "December”  in  its 
place;  and  by  removing  "September” 
both  times  it  appears  and  adding 
"October”  in  its  place. 

k.  In  paragraph  (b)(6).  the  second 
sentence  would  be  amended  by 
removing  ",  in  lieu  of  an  irrevocable 
letter  of  credit,”;  and  by  removing 
"$50,000”  and  adding  "$32,000  by 
certified  check  or  money  order,  payable 
in  U.S.  funds”  in  its  place. 

l.  In  paragraph  (b)(6),  footnote  13 
would  be  amended  by  removing 
"September”  and  adding  "October”  in 
its  place. 

m.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  would  be 
revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  would  be  removed. 

n.  In  paragraph  (c)(1),  the  second 
sentence  would  be  amended  by  adding 
"any  portion  of’  immediately  before 
"the  importer’s  deposit”  and  by  adding 
"that  has  not  been  expended” 
immediately  before  the  period. 

o.  In  paragraph  (c)(3),  the  second 
sentence  would  be  amended  by  adding 
"expenses  for  preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation;”  immediately  after 
"must  assume  responsibility  includes:”, 

p.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:”,  paragraph  2 
would  be  revised  to  read  as  set  forth 
below. 

q.  In  paragraph  (d),  sample 
cooperative-service  agreement,  imder 
"The  importer  agrees:”,  paragraph  3 


would  be  removed,  and  paragraphs  4 
thro\igh  13  would  be  redesignated  as 
para^phs  3  throu^  12,  respectively. 

r.  m  paragraph  (a),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:”,  redesignated 
paragraph  4,  the  first  sentence  would  be 
amended  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to”  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to”. 

s.  In  paragraph  (d),  sample 
cooperative-service  agreement,  imder 
"The  importer  agrees:”,  redesignated 
paragraph  12  would  be  appended  by 
removing  "$50,000  deposit,  if  such  a 
deposit  was  required.”  and  adding 
"$32,000  deposit  by  certified  check  or 
money  order,  payable  in  U.S.  funds.”  in 
its  place. 

The  revised  text  would  read  as 
follows: 

§  92.430  Importation  of  ruminants  through 
the  Harry  S  Truman  Animal  import  Center 
(HSTAIC). 

***** 

(b)*  *  * 

(D*  *  * 

(ii)  Deposits  to  accompany 
applications.  Each  applicant  for  the 
importation  of  animals  specified  in 
paragraph  (b)(3)(i)  of  this  section  must 
make  a  deposit  of  $32,000  in  the  form 
of  a  certified  check  or  money  order, 
payable  in  U.S.  funds.  The  deposit  of 
each  applicant  who  is  not  given  the 
opportunity  to  use  HSTAIC  will  be 
returned  to  the  applicant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  list  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant’s 
animals.  A  charge  of  $1,067  will  be 
made  for  each  day  that  HSTAIC  is  not 
available  to  another  importer,  starting 
on  the  date  the  cooperative-service 
agreement  is  delivered  to  the  address 
listed  on  the  importer’s  HSTAIC 
application,  and  ending  either  with  the 
day  that  APHIS  receives  the  signed 
agreement  or  the  day  the  applicant 
notifies  APHIS  in  writing  ^at  he  or  she 
does  not  intend  to  sign  the  agreement, 
up  to  a  maximum  of  30  days.  A 
cooperative-service  agreement  will  be 
deemed  to  have  been  dehvered  when 
the  importer  signs  the  U.S.  Postal 
Service  domestic  return  receipt,  or 
refuses  delivery  of  the  agreement  by  the 
U.S.  Postal  Service,  or  the  agreement  is 


returned  by  the  U.S.  Postal  Service  as 
either  unclaimed  or  undeliverable. 

***** 

(3)  The  priority  list  established  by  the 
annual  De^mber  lottery  will  remain 
elective  from  January  1  through 
December  31  of  the  next  calendar  year, 
superseding  all  previous  lists.  Which 
year’s  list  is  used  is  governed  by  the 
date  exclusive  use  of  HSTAIC  is  offered 
and  not  by  the  date  the  applicant’s 
animals  are  scheduled  to  arrive  at 
HSTAIC. 

(4)  The  names  of  all  applicants  whose 
applications  have  reached  the  Import- 
E^ort  Animals  Staff,  Veterinary 
Services,  no  earlier  than  October  1  emd 
no  later  than  October  15  (see  paragraphs 
(b)(1)  and  (2)  of  this  section,  and  whose 
deposits  have  reached  APHIS  at  least  7 
calendar  days  prior  to  the  date  of  the 
lottery,  will  be  drawn  during  the 
December  lottery.  *  *  * 
***** 

(c)  *  *  •  The  cooperative-service 
agreement  must  be  accompanied  by  a 
certified  check  or  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
credit  having  an  eff^tive  date  90  days 
after  the  animals’  scheduled  release  date 
from  HSTAIC),  payable  in  U.S.  funds, 
for  the  amount  specified  in  the 
cooperative-service  agreement.  Any 
funds  remaining  from  the  $32,000 
deposit  will  be  applied  to  the 
quarantine  costs,  and  will  be  deducted 
from  the  balance  due  with  the 
cooperative-service  agreement.  *  *  * 
***** 

(d)  •  *  * 

The  importer  agrees: 

•  *  •  *  • 

2.  To  remit  with  the  cooperative-service 
agreement  a  certified  check,  money  order,  or 
irrevocable  letter  of  credit  having  an  effective 
date  that  extends  90  days  beyond  the 
animals’  scheduled  release  from  HSTAIC, 
payable  in  U.S.  funds  to  the  United  States 
Department  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  in  the  amount  of 

$ _ .  (This  amount  represents  the 

estimated  cost  (except  capital  expenditures  at 
HSTAIC)  of  qualifying  the  animals  for 
importation  through  HSTAIC,  less,  where 
appropriate,  any  unused  portion  of  the 
$32,000  deposited  in  conjunction  with  the 
application  for  the  exclusive  right  to  use 
HSTAIC. 

***** 

§92.522  [Amended] 

3.  Section  92.522  would  be  amended 
as  follows: 

a.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences  immediately 
after  ^e  current  first  sentence  to  read  as 
follows: 

(a)  *  *  *  AppUcations  for  the 
HSTAIC  lottery  will  not  be  accepted 
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from,  and  a  cooperative-service 
agreement  to  use  HSTAIC  will  not  be 
offered  to  or  entered  into  with,  any 
person  who  has  debts  owing  to  APHIS 
that  have  not  been  paid  by  the  date 
specified  in  APHIS’S  original  billing 
notification  to  the  person.  Any  person 
who  has  debts  owing  to  APHIS  that 
have  not  been  paid  by  the  date  specified 
in  APHIS’S  original  billing  notification 
to  that  person  will  be  removed  from  the 
current  priority  list.  *  *  * 
***** 

b.  Paragraph  (a)  would  be  amended  by 
adding  two  new  sentences  immediately 
after  the  current  fomth  sentence  to  read 
as  follows: 

(a)  *  *  *  The  animal  qualification 
process  begins  on  the  date  the 
cooperative-service  agreement  is 
delivered  to  the  address  listed  on  the 
importer’s  HSTAIC  application,  for  the 
importer’s  signature,  and  HSTAIC  is  not 
available  to  other  importers,  up  to  a 
maximum  of  30  days.  A  cooperative- 
service  agreement  will  be  deemed  to 
have  been  delivered  when  the  importer 
signs  the  U.S.  Postal  Service  domestic 
return  receipt,  or  the  importer  refuses 
delivery  of  Ae  agreement  by  the  U.S. 
Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  Service  as 

either  imclaimed  or  undeliverable. 

*  *  * 

***** 

c.  Paragraph  (b)(l)(ii)  would  be 
revised  to  read  as  set  forth  below. 

d.  Paragraph  (b](2)(i]  would  be 
amended  by  removing  “October”  both 
times  it  appears  and  adding  “December” 
in  their  place;  and  by  removing 
“September”  both  times  it  appears  in 
the  second  sentence,  and  adding 
“October”  in  its  place. 

e.  In  paragraph  (b)(2)(i),  footnote  11 
would  be  amended  by  removing 
“October”  and  adding  “December”  in 
its  place. 

f.  Paragraph  (b)(2)(ii)  would  be 
amended  by  removing  at  the  end  of  the 
paragraph  “accompany  each 
application.”  and  adding  “be  received 
by  APHIS  at  least  7  calendar  days  prior 
to  the  date  of  the  lottery.”  in  its  place. 

g.  Paragraph  (b)(3)(i)  would  be 
removed. 

h.  Paragraph  (b)(3)(ii)  would  be 
redesignated  as  paragraph  (b)(3)  and 
would  be  revised  to  read  as  set  forth 
below. 

i.  Paragraph  (b)(4)  would  be  amended 
by  revising  the  first  sentence  to  read  as 
set  forth  below;  removing  “October”  in 
the  fifth  sentence  and  adding 
“December”  in  its  place;  and  removing 
“September”  where  it  appears  in  the 
fifth  and  sixth  sentences  and  adding 
“October”  in  its  place. 


).  Paragraph  (b)(S)  would  be  amended 
by  removing  “October”  both  times  it 
appears  and  adding  "December”  in  its 
place;  and  by  removing  "September” 
both  times  it  appears  and  adding 
"October”  in  its  place. 

k.  In  paragraph  (b)(6),  the  second 
sentence  woiild  be  amended  by 
removing  ",  in  lieu  of  an  irrevocable 
letter  of  credit,”  and  by  removing 
"$50,000”  and  adding  "$32,000  by 
certified  check  or  money  order,  payable 
in  U.S.  funds,”  in  its  place. 

l.  In  paragraph  (b)(6),  footnote  12 
would  be  amended  by  removing 
"September”  and  adding  "October”  in 
its  place. 

m.  In  paragraph  (c)  introductory  text, 
the  third  and  fourth  sentences  would  be 
revised  to  read  as  set  forth  below,  and 
the  fifth  sentence  woiild  be  deleted. 

n.  In  paragraph  (c)(1),  the  second 
sentence  would  be  amended  by  adding 
"any  portion  of’  immediately  before 
"the  importer’s  deposit”  and  by  adding 
"that  has  not  been  expended” 
immediately  before  the  period. 

o.  In  paragraph  (c)(3),  the  second 
sentence  wovild  be  amended  by  adding 
"expenses  for  preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation;”  immediately  after 
"must  assvime  responsibility  includes:”. 

p.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:”,  paragraph  2 
would  be  revised  to  read  as  set  forth 
below. 

q.  In  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:”,  paragraph  3 
would  be  removed  and  paragraphs  4 
through  13  would  be  redesignated  as 
paragraphs  3  throu^  12,  respectively. 

r.  m  paragraph  (d),  sample 
cooperative-service  agreement,  under 
"The  importer  agrees:”,  redesignated 
paragrapn  4  would  be  amended  in  the 
first  sentence  by  adding  "preparing  and 
maintaining  HSTAIC  in  readiness  for 
the  importation,  and  to”  immediately 
after  "all  costs  (except  capital 
expenditures  at  HSTAIC)  attributable 
to”. 

s.  In  paragraph  (d),  sample 
cooperative-service  agreement,  imder 
"The  importer  agrees:”,  redesignated 
paragraph  12  would  be  amended  by 
removing  "$50,000  deposit,  if  such  a 
deposit  was  required.”  and  adding 
"$32,000  deposit  by  certified  che^  or 
money  order,  payable  in  U.S.  funds.”  in 
its  place. 

■The  revised  text  would  read  as 
follows: 

§  92.522  Importation  of  twine  through  the 
Harry  S  Truman  Animal  Import  Center 
(HSTAIC). 

***** 


(b)*  •  * 

(1)  *  *  • 

(ii)  Deposits  to  accompany 
applications.  Each  applicant  for  the 
importation  of  animals  specified  in 
paragraph  (b)(3)(i)  of  this  section  must 
make  a  deposit  of  $32,000  in  the  form 
of  a  certified  check  or  money  order, 
payable  in  U.S.  funds.  The  deposit  of 
each  applicant  who  is  not  given  the 
opportunity  to  use  HSTAIC  will  be 
returned  to  the  applicant  at  the  end  of 
the  calendar  year  of  the  prospective 
importation,  or  whenever  the  applicant 
removes  his  or  her  name  from  the 
priority  list  described  in  paragraph 
(b)(4)  of  this  section.  The  Animal  and 
Plant  Health  Inspection  Service  will 
draw  on  the  deposit  of  the  applicant 
whose  application  is  selected,  to  pay  for 
the  costs  of  preparing  and  maintaining 
HSTAIC  in  readiness  for  the  applicant’s 
animals.  A  charge  of  $1,067  will  be 
made  for  each  day  HSTAIC  is  not 
available  to  another  importer,  starting 
on  the  date  the  cooperative-service 
agreement  is  delivered  to  the  address 
liked  on  the  HSTAIC  application,  and 
ending  either  with  the  day  that  APHIS 
receives  a  signed  agreement  from  the 
applicant  or  the  day  the  applicant 
notifies  APHIS  in  writing  that  he  or  she 
does  not  intend  to  sign  the  agreement, 
up  to  a  maximum  of  30  days.  A 
cooperative-service  agreement  will  be 
deemed  to  have  been  delivered  when 
the  importer  signs  the  U.S.  Postal 
Service  domestic  return  receipt,  or 
refuses  delivery  of  the  agreement  by  the 
U.S.  Postal  Service,  or  the  agreement  is 
returned  by  the  U.S.  Postal  .Service  as 
either  imclaimed  or  undeliverable. 
***** 

(3)  The  priority  list  established  by  the 
annual  December  lottery  will  remain 
effective  from  January  1  through 
December  31  of  the  next  calendar  year, 
superseding  all  previous  lists.  Which 
year’s  list  is  used  is  governed  by  the 
date  exclusive  use  of  HSTAIC  is  offered, 
and  not  by  the  date  the  applicant’s 
animals  are  scheduled  to  arrive  at 
HSTAIC. 

(4)  The  names  of  all  applicants  whose 
appUcations  have  reached  the  Import- 
Ex^rt  Animals  Staff,  Veterinary 
Services,  no  earlier  than  October  1  and 
no  later  than  October  15  (see  paragraphs 
(b)(1)  and  (2)  of  this  section),  and  whose 
deposits  have  reached  APHIS  at  least  7 
days  prior  to  the  date  of  the  lottery,  will 

be  drawn  during  the  December  lottery. 

*  *  * 

***** 

(c)  *  *  *  The  cooperative-service 
agreement  must  be  accompanied  by  a 
certified  check,  a  money  order,  or  an 
irrevocable  letter  of  credit  (the  letter  of 
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credit  having  an  effective  date  90  days 
after  the  animals’  scheduled  release  date 
from  HSTAIQ.  payable  in  U^.  frmds. 
for  the  amount  specified  in  the 
cooperative-aervice  agreement.  Any 
fun^  remaining  from  the  $32,000 
deposit  will  be  ^)plied  to  the 
quarantine  costs,  and  will  be  deducted 
the  balance  due  with  the 
cooperative-service  agreement.  *  *  * 

•  *  «  #  * 

(dj*  *  * 

The  importer  agrees: 
***** 

2.  To  remit  with  the  cooperative- 
service  agreemant  a  certifi^  check, 
money  o^r.  or  irrevocable  letter  of 
credit  haviim  an  effective  date  that 
extends  00  days  bcwond  the  animals’ 
scheduled  r^ease  from  HSTAIC, 
payable  in  US.  funds  to  the  United 
States  Department  of  Agriculture, 

Animal  and  Plant  Health  Inspection 

Service,  in  the  amount  of  $ _ . 

(This  amount  represents  the  estimated 
cost  (except  capital  e]q>enditures  at 
HSTAIQ  ^  qualifying  the  animals  for 
importation  throu^  HSTAIC.  less, 
where  ap{»opriate,  any  unused  portion 
of  the  $32,000  deposits  in  conjunction 
with  the  apfdication  for  the  exclusive 
right  to  use  HSTAIC. 
***** 

Done  in  Washington.  DC,  this  23rd  day  of 
June  1903. 

Eugene  Branstoel. 

Assistant  Seoreiary.  Marketing  and  Inspection 
Services. 

(FR  Doc.  fi3-1527«  Filed  7-13-93;  8:45  unj 
BiujNQ  cooe  asie-at-a 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RtN  315O-AE06 

Loss  Of  All  Alternating  Current  Power; 
Withdrawal  of  Propo^  Rule 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commisskm  is  withdrawing  a  ncftice  of 
proposed  rulemaking  mititled  “Loss  of 
Alternating  Currant  Power’’  that  was 
publi^ed  in  the  Federal  Register  on 
April  21. 1992.  The  proposed  rule 
would  have  required  licensees  to  test 
and  monitor  emergency  diesel 
generators  against  specified  criteria. 
FOR  FURTHER  WFORMATtON  CONTACT*.  W. 
Minnors.  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Conunission,  Washington.  DC  20555. 
telephone  (301)492-3900. 


SUPFLEMENTARV  INFORMATION:  On  April 
21, 1992  f57  FR  14514),  the  Nuclear 
R^ulato^  Commission  proposed  an 
amendment  to  10  CFR  50.63.  The 
proposed  rule  would  have  required  that 
the  reliability  of  allsmergancy  diesel 
generators  be  monitored  by  testing  at 
least  monthly.  The  pressed  rule 
specified  criteria  for  reporting 
emergency  diesel  gen^tor  (EDG) 
performance  and  corrective  action  to  the 
NRC  based  on  the  failure  criteria  in  the 
proposed  text  of  10  CFR  50.63  (aK3). 

The  comment  period  expired  on  July  6. 
1992,  but  comments  were  received  as 
late  as  August  4, 1992.  In  all,  comments 
were  received  from  29  respondents. 

Twenty-seven  repondents  composed 
of  Nuclem  Managonent  and  Resources 
Council  (NUMARQ,  licMisees.  Nuclear 
Utility  Backfitting  and  Reform  Group 
(NUBARG)  and  QX}  Owners  Groups 
opposed  the  proposed  rule  amend^nt 
for  a  variety  of  reasons.  The  Ohio 
Citizmu  for  Responsible  Energy  and  the 
State  of  New  Jensey  supported  issuance 
of  the  rule. 

The  NRC  staff  evaluated  comments 
received  and  submitted  a 
recommendation  to  the  Commission 
that  the  proposed  nde  amendment  be 
withdrawn  (SECY-93-044).  In  place  of 
the  proposed  rule,  the  NRC  staff 
recommended  that  guidance  for 
monitoring  EDG  performance  against 
target  leve^  selected  for  the  station 
blackout  coping  analyses  be 
incorporated  into  the  Regulatory  Guide 
and  the  guidance  being  develop^  by 
NUMARC  for  implementation  of  the 
Maintenance  Rule  (10  CFR  50.65). 

Since  promulgation  of  the  station 
blackout  rule  (10  CFR  50.63)  in  1988, 
the  industry  h^  made  real  progress  in 
improving  the  reliability  of  EDGs  to  start 
and  run  upon  demand,  and  the  current 
industry-wide  average  reliability,  in 
excess  of  98  percent,  is  quite 
satisfacteny.  In  balancing  the  recognition 
of  these  efforts  and  the  high  level  of 
actual  diesel  gmierator  reliability  against 
the  clear  need  to  maintain  such 
performance,  the  Commission  believes  a 
rule  is  not  needed  and  therefore 
withdraws  the  proposed  rule. 

Nevertheless,  the  Commission 
considers  it  imperative  that  (his  action 
not  be  misinterpreted  as  a  signal  that 
past  efforts  and  vigilance  can  now  be 
relaxed  or  possibly  disbanded.  Hence, 
both  the  staff  and  industry  should 
continue  an  aggressive  program  of 
maintenance  as  well  as  root  cause 
analysis  that  will  continue  to  offer 
assxirance  that  emergency  diesel 
generator  rriiabllity  will  be  maintained 
at  a  satisfoctory  level  in  the  future. 

The  withdrawal  of  this  proposed  rule 
does  not  preclude  the  Commission  from 


issuing  a  similar  pn^Ktsed  rule  in  the 
future. 

Dated  at  RockviUe,  Maryland,  this  8th  day 
of)ulyl9«3. 

For  the  NucUar  Regulatory  Commission. 
Samuel ).  rhUk, 

Secretary  of  the  Commission . 

(FR  Doc.  93-16677  Filed 7-13-93;  8:45  amj 
BtUJNQ  CODE  7S90-01-F 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servios 

19  CFR  Parts  12. 24. 133,  and  178 
RIN 1S15-AA81 

Enforcement  of  Protection  of 
Semiconductor  Chip  Products;  Patent 
Surveys;  WIthdrawid 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY:  This  document  withdraws  the 
proposed  amendments  to  the  Customs 
Regulations,  which  would  have  enabled 
persons  seeking  protection  from 
infringing  semiconductor  chip  products 
(mask  works)  to  obtain  the  assistance  of 
Customs  in  preventing  pirated  chips 
from  being  imported  into  the  United 
States.  The  mask  work  owner’s  remedy 
against  infringing  imports  in  these 
circumstances  will  continue  to  be  the 
right  to  seek  an  injunction  against 
importation  from  a  district  court  or  an 
exclusion  order  from  the  U.S. 
International  Trade  Commission 
(USITC). 

EFFECTIVE  DATE:  The  withdrawal  is 
effective  on  July  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Trainer,  Intellectual 
Property  Rights  Branch  (202-482-6960). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Semiconductor  Chip  Protection 
Act  of  1984,  as  amended,  17  U.S.C.  901- 
914,  (the  Act)  provides  for  protection  of 
mask  works  that  are  fixed  in 
semiconductor  chip  products.  A  mask 
work  is  defined  as  a  series  of  related 
images,  however  fixed  or  encoded,  that 
represent  the  three-dimensional  patterns 
in  the  layers  of  a  semiconductor  chip.  It 
is  fixed  in  a  semiconductor  chip 
product  when  its  embodiment  in  the 
product  is  sufficiently  permanent  or 
stable  to  permit  the  mask  work  to  be 
perceived  or  reproduced  from  the 
product  for  a  period  of  more  than 
transitory  duration. 

The  owner  of  a  registered  mask  work 
has  the  exclusive  r^t,  under  17  U.S.C 
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905,  to  reproduce  it  and  to  import  and 
distribute  a  semiconductor  chip  product 
in  which  the  mask  work  is  embodied. 

Under  17  U.S.C.  910(c),  the  Secretary 
of  the  Treasury  was  empowered  to  issue 
regulations  for  the  protection  of  the 
ri^ts  of  mask  work  owners  with  respect 
to  infringing  importations.  Under  the 
Act,  these  regulations  may  reqiiire,  as  a 
condition  of  the  exclusion  of  articles 
from  the  United  States,  that  the  person 
seeking  exclusion  take  any  one  or  more 
of  the  following  actions; 

(1)  Obtain  a  court  order  enjoining,  or 
an  order  of  the  U.S.  International  Trade 
Commission  (USITC)  under  section  337, 
Tariff  Act  of  1930  (19  U.S.C.  1337), 
excluding,  importation  of  the  articles; 

(2)  Furnish  proof  that  the  mask  work 
involved  is  protected  under  17  U.S.C. 

905  and  that  importation  of  the  articles 
would  infringe  ^e  rights  of  the  mask 
work  owner;  and/or 

(3)  Post  a  surety  bond  for  any  injury 
that  might  result  if  the  detention  or 
exclusion  proves  to  be  imjustified. 

In  a  final  rule  document  pubhshed  in 
the  Federal  Register  on  October  21, 

1987  (52  FR  39217),  Customs 
considered  all  three  of  the  options  for 
the  protection  of  the  mask  work  owner’s 
rights,  and  decided  to  proceed  \mder 
option  (1).  Section  12.39  of  the  Customs 
Regulations  (19  CFR  12.39)  was  duly 
amended  to  add  a  new  paragraph  (d), 
reqmring  that  persons  seeking  exclusion 
of  infringing  semiconductor  ^p 
products  first  obtain  a  court  order 
enjoining,  or  an  order  of  the  USITC 
excluding,  importation  of  the  articles. 
Exclusion  orders  issued  by  the  USITC 
would  be  enforceable  under  §  12.39(b), 
Customs  Regulations  (19  CFR  12.39(b)). 

However,  on  October  4, 1989, 

Customs  published  in  the  Federal 
Register  (54  FR  40882),  a  notice  of 
proposed  rulemaking  soliciting  public 
comment  on  proposed  amendments  to 
the  Customs  Regulations,  which,  in 
principal  part,  would  have  enabled  the 
owner  of  rights  in  a  mask  work  to  obtain 
the  assistance  of  Customs  in  preventing 
pirated  chips  from  being  imported  into 
the  United  States.  This  remedy  would 
have  been  in  addition  to  the  mask  work 
owner’s  option  to  request  Customs  to 
enforce  an  order  from  a  court  or  the 
USITC.  Furthermore,  under  the 
proposed  rulemaking.  Customs  would 
have  been  empowered  to  seize  articles 
on  its  own  initiative  which  in  its  view 
were  clearly  infringing  the  exclusive 
rights  of  the  owner  of  a  protected  mask 
work. 

Discussion  of  Comments 

Ten  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Several  commenters 


strenuously  objected  to  the  proposed 
amendments,  and  none  of  the  comments 
favored  seizures  by  Customs  on  its  own 
initiative.  The  commenters  generally 
questioned  how  a  district  diroctor  of 
Customs  would  determine  the  existence 
of  a  clearly  infringing  article,  and 
further  asserted  that  Cvistoms  lacked  the 
essential  expertise  to  make  such 
determinations  on  its  own.  A  number  of 
these  commenters  were  also  concerned 
that  ex  parte  seizures  by  Customs  would 
pose  a  serious  risk  of  economic  injury 
resulting  from  the  detention  of 
shipments  while  Customs  investigated 
whether  mask  work  infringement  in  fact 
existed. 

In  addition,  the  commenters  generally 
were  opposed  to  the  proposed 
procedures  to  be  followed  when  the 
district  director  suspected  that 
importations  of  infringing  mask  works 
were  taking  place.  Some  commenters 
believed  that  the  proposal  violated  both 
the  General  Agreement  on  Tariffs  and 
Trade  as  well  as  the  U.S.-Canada  Free 
Trade  Agreement  because  it  would 
imduly  burden  and  restrict  imports. 
Specifically,  it  was  stated  that  a  mask 
work  owner  imder  the  proposal  could 
disrupt  imports  for  a  long  period  and 
with  little  risk.  Similarly,  some 
commenters  thought  the  proposal  did 
not  meet  due  process  requirements. 

Moreover,  since  the  passage  of  the  Act 
in  1984,  Customs  is  aware  of  only  one 
case  brought  therexmder  involving 
protection  of  mask  works  and  that  case 
was  against  a  domestic  producer. 

It  is  believed  that  the  comments 
submitted  point  out  persuasive  reasons 
militating  against  adoption  of  the 
proposal,  and  that,  on  balance,  the 
current  regulations  appear  to  be 
sufficient  to  reasonably  ensure 
enforcement  of  the  Act,  while  meeting 
the  overall  concerns  of  the  trade. 

Withdrawal  of  Proposal 

In  view  of  the  foregoing,  and  after 
consideration  of  the  comments  received 
and  further  review  of  the  matter. 
Customs  has  determined  to  withdraw 
the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
October  4, 1989  (54  FR  40882). 

Drafting  Information 

The  principal  author  of  this  document 
was  Russell  Berger,  Regiilations  Branch, 
U.S.  Customs  Service.  However, 


personnel  from  other  offices 
participated  in  its  development. 

George  ).  Weise, 

Commissioner  of  Customs. 

Approved:  Jtme  25, 1993. 

Ronald  K.  Noble, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  93-16663  Filed  7-13-93;  8:45  am) 
BILUNO  CODE  482(Ma-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  202 

[Docket  No.  R-93-1636;  FR-3021-P-01] 

RIN  2502-AF29 
Tiered  Pricing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Hoiising 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  330(a)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  which  added  a  new  section 
203(t)  to  the  National  Housing  Act.  This 
section  prohibits  a  variation  in  mortgage 
charge  rates  that  exceeds  two  percent  for 
FHA  insured  mortgages  made  by  a 
mortgagee  on  dwellings  located  within 
an  area.  The  purpose  of  the  rule  is  to 
eliminate  a  mortgagee’s  discriminatory 
pricing  of  FHA  insured  mortgages  in  a 
particular  area  that  would  either 
disco\irage  home  purchases  or  place  an 
imfair  bii^en  of  costs  on  the  borrower. 
DATES:  Comment  due  date:  September 
13, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Covmsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

Communications  should  refer  to  the 
above  Docket  Nxunber  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  Department  of  Housing 
and  Urban  Development,  room  9146, 
451  Seventh  Street  SW.,  Washington, 
DC  20410,  Telephone  Number  (202) 
708-2700;  TDD  telephone  number  (202 J 
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706-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  330(a)  of  the  Cranston- 
Conzalez  Natkmal  Affordable  Housing 
Act  (Pub.  L.  101-625,  approved 
November  28, 1990),  amended  section 
203  of  the  National  Housing  Act  (NHA) 
to  add  a  new  subsection  (t).  Section 
330(a)  is  entided  “Limitation  on  Tl^^d 
Pricing  Practices.**  The  new  provision 
restricts  “tiered  pricing’’  of  single  family 
FHA-insmed  mortgages.  “Tier^ 

Pricing’’  occurs  wten  a  mortgagee  varies 
its  charges  for  the  same  type  of  mortgage 
in  the  same  area,  usually  ^ed  on  t^ 
amount  (principal)  of  the  loan. 

Under  section  203(t)  of  the  NHA,  no 
mortgagee  may  make  or  hold  FHA 
insrued  mortgages  if  the  customary 
lending  practices  of  such  mortgagee,  as 
determined  by  HUD,  provide  for 
variations  of  more  than  two  percentage 
points  in  the  mortga^  charge  rate  based 
on  interest  rate,  level  of  discount  points, 
loan  origination  fees,  or  any  other 
amount  charged  to  a  mortgagor  with 
respect  to  a  mortgage  made  %  such 
mortgagee  widiin  a  designated  area. 

As  part  of  the  tiered  pricing  provision, 
section  203(0  is  designed  to  ensure  that 
HUD  will  examine  the  performance  of 
FHA  approv'ed  mortgagees  in  meeting 
the  lendUng  needs  of  t^  community  in 
which  they  do  business,  with  respect  to 
residential  lending  (including 
neighborhoods  of  predominately  low  or 
moderate-income  or  minority  families). 
The  section  is  concerned  with  lending 
practices  that  may  unfairly  allow  for 
minimum  loan  limits  and  fees  being 
charged  that  are  often  higher  for  smaller 
loans  than  for  larger  loans,  and  which 
may  disadvantage  FHA  homebuyers 
who  are  predmninately  of  low  or 
moderate-income  or  who  are  minorities. 

In  defining  the  maximum  allowable 
variation,  HUD  assumes  that  section 
203(t)  prohibits  the  mortgagee  from 
exceeding  or  varying  by  more  than  two 
percentage  points  the  mortgage  charge 
rate  for  any  given  loans  within  the  same 
market  contfitions  and  similar  interest 
rates.  Thus,  one  example  of  a  set  of 
loans  grouped  for  comparison  would  be 
all  the  section  203(b)  loans  offered  on  a 
given  day  or  other  time  period,  given 
the  same  market  conditions  and  interest 
rates.  Section  203(k)  loans  would  be 
compared  in  a  similar  manner.  A 
comparison  of  loans  would  indicate 
whethw  a  particular  set  of  loans  with 
similar  intwest  rates  would  exceed  the 
permitted  two  percentage  point 
variation  in  mortgage  charges. 


While  the  Department  believes  that 
this  rule  will  provide  a  dear  public 
benefit,  it  ackrowledges  that  arguments 
can  be  made  that  ffw  simple  test  for  the 
two  perceotage  point  variation  would 
not  account  for  all  questionable 
statistical  variations  and  the  true 
discriminatory  practices  that  may  go 
undetected.  While  there  may  be  other 
tests  which  can  measure  the  two 
percentage  point  variation,  it  is  also  true 
that  HUD  must  create  some  standard  „ 
that  would  be  easily  understood  for  a 
variety  of  groups.  e.g..  the  loan  officer. 
HUD  Field  Office  personnel,  etc.,  and 
also  be  consistent  with  the 
congressional  statute.  In  developing  the 
final  rule,  HUD  will  analyze  public 
comments  and  all  other  available  data  to 
assure  the  effectiveness  and  efficiency 
of  the  final  rule. 

n.  Proposed  Rule 

1.  Progmms  Covered 

Section  203(t)  only  applies  directly  to 
mortgages  insured  imder  programs 
authorized  by  section  203  of  the  NHA, 
such  as  the  section  203(b)  or  section 
203(k)  programs.  The  proposed  rule 
would  expand  die  restriction  of  section 
203(t)  to  all  FHA  single  family  mortgage 
insurance  programs,  although  not  all 
programs  will  be  compared  togeth^  fm- 
purposes  of  determining  the  variation 
between  mortgage  charge  rates.  Because 
the  proposed  rule  would  affect  the 
lending  practices  under  many  programs, 
it  would  amend  the  mortgagee  approval 
regulations  at  24  CFR  part  202 
(Approval  of  Mortgagees)  instead  of 
amending  the  specific  program 
regulations  for  individual  programs. 

2.  Customary  Lending  Practices 

Paragraph  (a)  of  a  proposed  new 
§  2G2.20  would  describe  what  the 
Department  would  consider  as  part  of 
customary  lending  practices  in 
connection  with  implementing  the 
tiered  pricing  rule.  Although  it  is 
generally  imderstood  what  is  meant  by 
customary  lending  practices  within  the 
industry,  for  purposes  of 
implementation  of  this  regulation,  HUD 
wishes  to  clarify  the  following: 

(1)  In  cases  where  a  loan 
correspondent  is  in  violation  of  the 
tiered  pricing  restrictions,  HUD  would 
hold  the  sponsOT  of  the  correspondent 
and  the  loan  correspondent  both 
responsible  for  the  correspondent’s 
actions  and  consider  the  loan 
correspondent’s  mortgages  as  part  of  the 
sponsor’s  enstomary  lending  practices. 
By  holding  both  sponsor  and 
correspondent  accountable,  HUD  will 
most  effectively  regulate  those  directly 
responsible  for  tiered  pricing.  If  a 


mor^gee  has  arranged  prior  to  closing 
to  fund  and  purchase  a  mortgage  closed 
by  another  mortgagee,  HUD  will 
cemsider  the  mortgage  as  part  of  the 
customary  l«iding  practices  of  both 
mortgagees,  even  wnoi  they  do  not  have 
a  formd  relation^p  as  loan 
correspondent  and  sponsOT. 

(2)  iHjD  will  study  both  closed  FHA 
insured  loans  and  reacted  applications 
for  insured  loans  to  determine  whether 
tiered  pricing  occurred,  which  would 
result  in  precluding  low  or  moderate- 
income  or  minority  mortgage  applicants 
from  purchasing  a  home.  Conventional 
and  VA  mortgages  will  not  be 
considered. 

(3)  HUD  will  study  any  practices  by 
the  mortgagee  that  will  ultimately  a£^ 
the  cost  to  the  borrower.  In  addition  to 
HUD’s  review  of  the  costs  and  fees 
passed  to  the  potential  mortgagor,  the 
Department  will  review  any  practices 
that  pass  costs  and  charges  to  the  seller, 
which  wotild  ultimately  affect  the  price 
and  the  potential  mortgagor’s  ability  to 
afford  the  mortgage;  and, 

(4)  HUD  will  consider  any  practices 
by  the  mortgagee  that  increase  the  costs 
incurred  by  the  mortgagor  to  be  a  part 
of  customary  lending  practices,  subject 
to  review  by  the  statute  and  this 
regulation. 

For  mortgages  with  identical  interest 
rates,  paragraph  (a)  of  proposed  §  202.20 
would  allow  for  a  variation  up  to  two 
percentage  points  in  the  mortgage 
charge  rate  for  only  those  fees  imposed, 
and  costs  incurred  by  the  lender  during 
the  loan  process.  The  lernier  would  be 
required  to  fully  document  the 
justification  for  the  variation  in 
mortgage  charges.  There  would  be  no 
variations  allowed  except  for  those  that 
would  be  noted  in  paragraph  (a)  of 
§  202.20. 

3.  Designated  Geographic  Areas 

Paragraph  (b)  of  proposed  §  202.20 
would  extend  the  definition  of  “area”  as 
set  forth  in  section  203(b)(2)  of  the  NHA 
in  order  to  fully  implement  the 
intentions  of  section  203(t).  In  defining 
the  “area,**  section  203(b)(2)  of  the  NHA 
is  dted  in  section  203(t)  as  the  bads  for 
determining  the  designated  geographic 
areas.  In  applying  section  203(b)(2), 
however,  ffie  geographic  standard 
provided  is  applicable  only  to  those 
areas  categorized  as  high  cost  areas.  For 
purposes  of  measuring  “ti^ed  pricing,*' 
the  designated  high  cost  areas  would  be 
inappH^le  in  th^  areas  not 
designated  high  cost,  which  would  most 
likely  be  rural. 

In  those  rural  or  non-high  cost  areas, 
a  different  standard,  other  than  that 
established  in  section  2O30>)(2),  would 
be  necessary.  In  those  locations  outside 
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a  hi^  cost  area  determined  by  HUD 
under  the  NHA.  the  geogi^hic  area 
would  be  limited  to  jurisdiction  of 
the  kx:ri  HUD  Field  Office. 

4.  Mortgage  Charges 

Paragraph  (c)  of  proposed  §  202.20 
would  define  mortgage  charges  as  any 
charge  controlled  or  imposed  at  the 
discretion  of  the  mortgagee.  Some 
obvious  mortgage  charges  include 
interest  rate,  discount  points  and  loan 
origination  fees.  However,  HUD  would 
not  restrict  itself  to  the  review  of  those 
three  items.  The  departmoat  would 
review  any  charges  that  could  have  been 
manipulated  or  under  the  control  of  the 
mortgagee. 

5.  Interest  Rate 

Paragra{^  (d)  of  proposed  §  202.20 
would  remiire  the  mortgetgee  to  o&r 
every  omitting  package  available, 
whi^  would  include  ^1  interest  rate 
and  discount  point  combinations,  for 
the  mortgagor’s  selection.  A  mortgagee 
may  not  dii^  mortgage  applicants  to 
any  specific  interest  rate  category  on  the 
basis  of  loan  size. 

6.  Mortgage  Charge  Rate;  Determining 
Excess  Variations 

The  mortgage  charge  rate  would  be 
described  in  paragraph  (e)  of  §  202.20. 
Paragraph  (f)  of  §  202.20  would  describe 
how  HUD  would  determine  if  a 
mortgagee’s  charges  violated  the  tiered 
pricing  two  percentage  point  variation. 
HUD  will  use  the  mortgage  charge  rate 
(MCR)  as  the  computational  basis  for 
determining  whemer  tiered  pricing 
occurred  in  a  given  area.  HUD  will 
always  consider  loan  origination  points 
and  discount  points  allocated  to  a 
mortgagor’s  Ic^  package  at  a  particular 
interest  rate.  HUD  «vill  also  review  other 
charges  or  fees  for  which  typically  the 
mortgagee  exercises  discretionary 
control  r^arding  the  cost  passed  to  the 
mortg^i. 

In  all  circumstances.  HUD’s  review, 
beyond  the  specific  rates  and  points 
previously  mentioned,  would  be 
conducted  to  determine  whether  the 
mortgagee  has  violated  the  rule  or  used 
lending  practices  to  circumvent  the 
intent  of  the  statute  and  rule.  Beyond 
the  review  of  points  charged,  HUD 
would  require  inspection  of  the  records 
of  the  mortgagee  r^arding  other  charges 
imposed  by  the  lender,  which  may 
indicate  £e^  based  mainly  on  the 
eunount  (principal)  of  the  loan;  this 
inspection  would  include  any 
documents  processed  in  the  ordinary 
course  of  busine^. 

Because  all  mortgage  loans  would  be 
grouped  by  similar  loan  types,  including 
similar  interest  rates,  and  loan 


origination  charges  would  be  assumed 
to  be  at  the  high^  permissible  level  in 
all  cases,  the  actual  test  for  the  two 
percentage  point  variation  will  depend 
on  the  discount  points  ofiered  to  the 
mortgagor  if  there  are  not  othw 
mortgage  charges.  HUD  regards 
excessive  variation  in  points  as  the  most 
likely  source  of  illegal  tiered  pricing.  A 
review  of  die  mortgagee’s  records  could 
include  other  fiictors,  in  order  to  make 
a  final  determination  regarding  the 
mortgagee’s  compliance  with  ffie  statute 
and  regiilations. 

Other  factors  in  the  review  indude: 

(1)  Flat  fees,  defined  as  standard  fees 
unilaterally  charged  to  all  mortgage 
applications,  which  are  not  appli^  in  a 
discriminatory  fashion  to  include 
discrimination  on  the  basis  of  race, 
color,  religion,  sex.  national  origin, 
familial  status  or  handicap;  and,  (2) 
percentage  fees  which  do  not  vary  by  (i) 
loan  amount  and  (ii)  the  pwcentage 
charged  by  the  mortgagee  at  any  point 
in  time  for  the  same  loans.  WhUe  these 
flat  fees  and  percentages  are  not 
expected  to  be  mi  impmtant  cause  of 
illegal  tiered  pricing,  they  should  not  be 
applied  in  a  maimer  that  lends  to 
variation  in  mortgage  charge  rates  that 
exceed  the  allowable  two  percentage 
point  variation. 

7.  Mortgage  Types 

Paragraph  (g)  of  §  202.20  would 
discuss  the  mortgage  types  that  would 
be  categorized  into  distinct  groups  for 
tiered  pricing  analysis.  Givmi  similar 
characteristics,  inc^ding  risks, 
mortgages  would  be  grouped  according 
to  type  and  interest  rate.  For  example, 
fixM  rate  mortgages,  graduated  payment 
mortgages,  and  adjust^le  rate 
mortgages  would  be  separated  because 
of  the  distinct  risk  diaracteristics  of 
each  type. 

In  addition  to  types  of  interest  rate 
calculations,  moi^ages  would  also  be 
grouped  according  to  their  granting 
authority  under  the  Nation^  Housing 
Act.  For  example,  all  mortgages  insured 
pursuant  to  section  203(b)  of  the  NHA 
would  be  analyzed  according  to  interest 
rate  and  meth^  of  calculation.  The 
Department  has  determined  that 
condominiums  insured  pursuant  to 
section  234(c)  of  the  NHA  would  also  be 
included  in  the  section  203(b)  group. 
Although  Mortgagee  Letter  91-8 
required  section  223(e)  mortgages 
(Housing  in  older  declining  urban  areas) 
to  be  considered  as  a  separate  risk,  the 
Department  has  determined  that 
mortgages  insured  under  section  223(e) 
of  the  NHA  will  also  be  included  in  the 
section  203(b}  type  mortgages  for 
purposes  of  tiei^  pricing  analysis. 


Other  distinct  groups  would  include 
Home  Equity  Conversicm  Mortgages 
imder  section  255  of  the  NHA  and 
Reh^ihtation  Hoaoe  Mortgages  insured 
under  section  203(k)  of  the  MiA.  The 
Department  is  particalarly  interested  in 
comments  from  the  mortgage  industry 
on  odier  types  of  mortgages  that  may 
need  ^>eclal  consideration  according  to 
peculiar  risks  uncommon  with  sections 
203(b).  234(c).  223(e).  203(k)  and  255  of 
the  National  Housing  Act. 

8.  Recordkeeping 

Paragraph  (h)  of  pn^xised  §  202.20 
would  discuss  recordlceeping 
requirements  of  the  mortgagee.  In  order 
to  determine  whether  the  two 
percentage  point  variation  test  has  been 
violated.  HUD  would  require  the 
mortgagee  to  maintain  records  on  all 
pricing  information.  In  addition, 
mortgagees  would  be  expected  to 
maintain  a  file  for  each  mortgage 
application,  regardless  of  fin^  status, 
e.g.,  application  through  settlement  or 
rejection,  for  a  minimum  of  two  years. 
HUD  would  need  these  records  to  assess 
the  variation. 

This  recordkeeping  and  record 
maintenance  requirement  does  not 
entail  a  new  information  collection 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  The  information  necessary  for 
HUD  to  make  an  assessment  is  already 
being  collected  under  C^4B  control 
numl^rs  2502-0265  and  2502-0059. 

m.  Implementation  of  Section  539(a)  of 
the  National  Housing  Act 

Section  330(b)  of  the  National 
Affordable  Housing  Act  (Public  Law 
101-625)  adds  a  new  section  539(a)  to 
the  National  Housing  Act  (NHA)  that 
requires,  among  other  things,  that  the 
Secretary  establish  a  procedure  whereby 
any  person  may  file  a  request  for  a 
determination  on  whether  a  mortgagee 
is  in  compliance  with  the  new  section 
203 (t)  as  well  as  certain  other  provisions 
of  the  NHA  that  prohibit  minimum  loan 
amounts  for  insured  mortgages.  The 
Secretary  must  also  estabUsh  a 
procedure  to  inform  each  requestor  of 
the  disposition  of  its  request  for 
determination  of  any  request  referred  to 
the  Mortgagee  Review  B^d  for  action. 

Cfo  July  22, 1991,  HUD  published,  at 
56  FR  33455,  a  notice  setting  forth  the 
procedure  for  filing  a  request  for 
determinatirm  of  compliance  of  section 
203(t).  It  stated  that  tbe  address  to  be 
used  when  submitting  a  request  is  the 
Department  of  Housing  and  Urban 
Development.  Office  of  Lmder 
Activities  cmd  Land  Sales  R^istration, 
451  Seventh  Street.  SW..  room  9146, 
Washingtrm.  DC  20410.  *rhe  Notice 
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further  stated  that  each  request  must 
include  the  name  and  add^s  of  the 
mortgagee  involved.  In  addition,  a 
requestor  must  include  a  complete 
explanation  of  the  circumstances  and 
the  mortgagee’s  practices  to  the  extent 
shown,  including  any  documented 
evidence,  such  as  advertisements,  HUD- 
1  Settlement  Statements,  sales  contracts, 
or  other  relevant  documentation  that 
would  expedite  the  Department’s  review 
and  determination. 

Since  publication  in  July,  1991,  the 
Department  has  not  received  any 
requests  for  a  determination  of 
compliance  vmder  this  procedure. 

Although  section  330(b]  of  the 
National  Affordable  Housing  Act 
requires  that  the  July  22, 1991  Federal 
Register  notice  be  followed  by  a  final 
regulation,  the  Department  believes  that 
promulgation  of  a  permanent  regulation 
wo\ild  be  premattue  imtil,  with  the 
benefit  of  public  comment,  a  final  rule 
is  published  implementing  section 
203(t)  of  the  NHA.  HUD  expects  the 
final  version  of  this  rule  to  incorporate 
the  contents  of  the  July  22, 1991  Federal 
Register  notice  but  specifically  invites 
public  comment  on  its  ciirrent 
procedure  in  light  of  the  section  203(t) 
implementing  provisions  proposed  in 
this  rule. 


would  merely  ensiue  that  FHA 
mortgagees  would  not  discriminate 
against  FHA  mortgagors  with  low 
principal  loans. 

3.  Executive  Order  12612,  Federalism  ^ 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
.determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
"federalism  implications’’  within  the 
meaning  of  the  Order.  The  rule  does  not 
alter  existing  relationships  between  the 
Department,  State  and  local 
governments  and  the  private  sector. 

4.  Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  so  of  this  proposed  rule 
do  not  have  the  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being 
within  the  meaning  of  the  Order.  The 
"tiered  pricing’’  rule  serves  primarily  as 
a  tool  for  proffibiting  discrimination 
against  mortgagors  who  apply  for  low- 
principal  loans. 

5.  Environmental  Impact 


rv.  Procedural  Requirements 

This  rule  does  not  constitute  a  "major 
rule’’  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  emplojmient,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

1.  Assistance  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  ntimbers  are: 

14.108, 14.117, 14.119,14.120, 14.121, 
14.122, 14.123,  and  14.133. 

2.  Regulatory  Flexibility  Act 

Under  5  U.S.C  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposed  rule  would 
impose  no  mandatory  requirements;  it 


A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332)  the  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  through  Friday, 
7:30  a.m.  until  6  p.m.  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

6.  Regulatory  Agenda 

This  proposed  rule  was  listed  as 
sequence  number  1424  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24405)  pvirsuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  part  202  would 
be  amended  to  read  as  follows: 


PART  202— APPROVAL  OF  LENDERS 
AND  MORTGAGEES 

1.  The  authority  citation  for  24  CFR 
part  202  would  be  revised  to  read  as 
follows: 

Authority:  12  U.S.C  1703, 1709,  and 
1715b;  42  U.S.C.  3535(d). 

2.  Part  202,  subpart  B,  would  be 
amended  by  adding  a  new  §  202.20  to 
read  as  follows: 

§202.20  Tiered  pricing. 

(a)  Customary  lending  practice.  The 
customary  lending  practices  of  a 
mortgages  for  its  FHA  insured  single 
family  mortgages  shall  not  provide  for  a 
variation  in  mortgage  charge  rates  that 
exceeds  two  percentage  points  for  a 
mortgage  type.  The  two  percentage 
point  restriction  shall  apply  for  insured 
mortgages  of  the  same  loan  type^wlth 
identical  interest  rates  made  by  the 
mortgagee  on  dwellings  located  within 
an  area.  Any  variations  in  the  mortgage 
charge  rate  up  to  two  percentage  points 
must  be  based  on  actual  variations  in 
fees  or  cost  to  the  mortgagee  to  make  the 
loan.  Fees  or  costs  must  be  fully 
documented  for  each  sp^fic  loan. 

(b)  Geographic  area.  For  purposes  of 
this  section,  an  area  is: 

(1)  A  geographic  area  used  by  HUD  to 
determine  mortgage  amounts  under 

§  203.18b  of  this  diapter;  or 

(2)  The  geographic  areas  served  by  a 
HUD  field  office  excluding  any  area 
included  in  paragraph  (b)(ll  of  this 
section. 

(c)  Mortgage  charges.  Mortgage 
charges  include  any  charges  imder  the 
control  of  the  mortgagee  and  not 
collected  for  the  benefit  of  third  parties, 
including,  but  not  limited  to  discount 
points,  and  loan  originatioi)  fees. 

(d)  Interest  rate.  Whenever  a 
mortgagee  offers  a  particular  interest 
rate  for  a  mortgage  type,  it  may  not 
restrict  the  availability  of  the  rate  on  the 
basis  of  the  principal  amount  of  the 
mortgage.  A  mortgagee  may  not  direct 
mortgage  applicants  to  any  specific 
interest  rate  category  on  the  basis  of 
loan  size. 

(e)  Mortgage  charge  rate.  The 
mortgage  ^arge  rate  is  defined  as  the 
amovmt  of  mortgage  charges  for  an  FHA 
insured  mortgage  expressed  as  a 
percentage  of  the  initial  principal 
amo\mt  of  the  mortgage. 

(f)  Determining  excess  variations.  The 
amount  of  variation  in  mortgage  charge 
rates  for  a  mortgage  type  is  determined 
by  comparing  all  mortgage  charge  rates 
offered  by  the  mortgagee  for  the 
mortgage  type  for  a  designated  day  or 
other  time  period,  including  mortgage 
charge  rates  for  all  actual  mortgage 
applications. 
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(g)  Mortgage  type.  A  mortgage  type, 
for  purposes  of  paragraphs  (a)  and  (f)  of 
this  section,  will  incdude  those  groups 
of  mortgages  that  are  closely  parcel  in 
important  risk  characteristics.  The 
Secretary  may  develop  standards  and 
definitions,  regarding  risk 
characteristics  for  piirposes  of  tiered 
pricing  analysis  imder  this  section. 

(h)  ^cordkeeping.  Mortgagees  are 
required  to  maintain  records  on  pricing 
information,  satisfactory  to  the 
Secretary,  that  would  allow  for 
reasonable  inspection  by  HUD  for  a 
period  of  at  least  two  years. 
Additionally,  mortgagees  are  required  to 
maintain  racial,  et^ic,  and  gender  data 
required  under  the  regulations 
implementing  the  Home  Mortgage 
Disclosure  Act 

Dated:  June  IS.  1993. 

Nicolas  P.  Xetsioas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  93-16647  Filed  7-13-93;  8:45  am] 
BIUJNQ  CODE  4210-I7-4I 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 
33  CFR  Part  334 

Restricted  Area,  North  and  Southwest 
Branch,  Back  River,  Hampton,  VA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  proposes  to  establish  a  naval 
restricted  area  in  the  waters  of  the  Back 
River,  a  tributary  of  the  Chesapeake  Bay. 
The  proposed  restricted  area  is  located 
offshore  of  the  Langley  Air  Force  Base. 
The  restricted  area  is  needed  to  protect 
Government  property  and  personnel 
and  prevent  unauthorized  entry  by  the 
public  into  the  area.  All  vessels  will  be 
prohibited  from  entering  the  restricted 
area  without  permission  from  the 
Commanding  Officer  of  the  Langley  Air 
Force  Base. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  13, 1993. 
ADDRESSES:  HQUSACE,  Attn:  CECW- 
OR,  Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Rick  Henderson  at  (804)  441-7652 
or  Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Langley  Air  Force 
Base,  Langley,  Virginia,  has  requested 
that  the  Corps  estmlish  a  restricted  area 


in  the  waters  of  the  Back  River  pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  section  XIX  of  the  Army 
Appropriations  Act  of  1919  (33  U.S.C 
3).  The  restricted  area  will  extend  out 
from  the  shoreline  of  the  Langley  Air 
Force  Base  approximately  35  yards.  The 
restricted  area  is  needed  to  provide 
sectirity  for  the  Air  Force  Base  by 
preventing  entry  via  the  waterfront  to  all 
vessels  except  those  contracted  by  or 
utilized  by  the  State  of  Virginia  to  woric 
in  the  oyster  grounds  located  within  the 
restricted  area  and  city.  State  and 
Federal  law  enforcement  vessels. 

Vessels  working  the  oyster  grounds  will 
be  required  to  notify  Langley  Air  Force 
Base  Security  Office  personnel  in 
person  or  by  telephcme  prior  to  entering 
the  area  and  may  be  recpiired  to  register 
with  the  base  commander  on  an  annual 
basis. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  accordingly, 
the  provisions  of  Executive  C^der  12291 
do  not  apply.  These  rules  have  been 
reviewed  \mder  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  whidi 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  governmental  jurisdictions). 

These  regulations,  if  approved,  may 
have  a  minimal  impact  on  individuals 
and/or  small  businesses  engaged  in 
work  associated  with  oyster  ground 
leases  in  the  area.  However,  these 
regulations  will  not  prohibit  their  entry 
into  area,  but  will  require  them  to 
contact  the  base  commander  so  that  any 
vessels  entering  the  restricted  area  are 
identified  by  b^  security  personnel. 
There  will  no  fees  or  ch^es 

imposed  by  the  base  commander  for 
registration  or  entry  into  the  area.  This 
will  not  result  in  any  increase  in  costs 
to  those  oyster  planting/harvesting 
concerns.  Accordingly,  the  preparation 
of  a  regulatory  flexibility  analysis  is  not 
warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  proposes  to  amend  Part  334  of 
Title  33  to  read  as  follows: 

PART  334-OANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 


Authority:  40  Stat  266  (33  U.S.C  1)  and 
40  Stat.  892  (33  U.S.C  3). 

2.  Add  a  new  §  334.275  to  read  as 
follows: 

§334.275  North  and  Southwest  Branch, 
Back  River,  Hamptlon,  UJS.  Air  Force  Base, 
Langley,  VA;  restricted  area. 

(a)  The  area.  Beginning  at  a  point  on 
the  island  at  die  entrance  to  Tide  Mills 
Creek  in  the  Southwest  Branch  of  tne 
Back  River  at  latitude  37*06'5(r  N, 
longitude  076*22'0(r  W,  thence  along 
the  shore  of  Langley  Air  Force  Base,  35 
yards  of  the  ordinary  mean  high  water 
(MHW)  mark,  to  a  point  in  the 
Northwest  Branch  of  the  Back  River  at 
latitude  37®06'40''  N,  longitude 
076“22'55"W. 

(b)  The  regulations.  (1)  No  persons  or 
vessels,  recreational  or  commercial  may 
enter  this  restricted  area  without  the 
permission  of  the  Commanding  Officer. 
Langley  Air  Force  Base. 

(2)  The  Commanding  Officer  shall  not 
prevent  persons  firom  fulfilling  their 
legal  obligation  to  the  Commonwealth  of 
Virginia  with  regard  to  oyster  planting 
ground  leases  tlmt  lie  wlilun  the 
restricted  area.  The  Commanding 
Officer  may,  at  his/her  discretion, 
require  those  persons  and  vessels 
working  those  leases  to  register  with  the 
Langley  Air  Force  Base  security  officer 
on  an  enmial  basis.  Failure  to  comply 
with  this  request  may  result  in  denial  to 
access  the  oyster  grounds  until  such 
time  as  the  request  has  been  complied 
with. 

(3)  Persons  or  vessels  contracted  with 
or  utilized  by  the  Commonwealth  of 
Virginia  to  work  the  oyster  grounds 
shall  give  verbal  notification  to  the  base 
security  office  prior  to  entering  the 
restricted  area. 

(4)  Qty,  State  and  Federal  law 
enforcement  vessels  may  enter  the 
restricted  area  at  any  time  they  deem 
necessary  for  the  enforcement  of  their 
respective  laws. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
Commanding  Officer  of  the  Laskey  Air 
Force  Base  and  such  agencies  as  h^she 
may  designate. 

Dated;  July  7, 1993. 

John  R.  Bro%vn. 

Colonel,  Corps  o/£!ngineers.  Executive 
Director  of  CivU  Wodcs. 

IFR  Doc.  93-16632  Filed  7-13-93;  8:45  am) 
eajJNG  CODE  3710-a2-M 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  650 

RIN  1840-AB93 

Jacob  K.  Javits  Fellowship  Program 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMIiXry:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Jacob  K.  Javits  Fellowship  Program. 

These  amendments  are  needed  to 
implement  recently  enacted  changes  in 
the  Higher  Education  Amendments  of 
1992.  The  proposed  regulations  would 
increase  the  amoimt  of  stipends  paid  to 
individuals  awarded  fellowships, 
beginning  with  individuals  who  receive 
their  first  stipend  in  academic  year 
1993-1994;  would  increase  the  amount 
of  payments  made  to  institutions  of 
hi^er  education  for  each  individual 
awarded  a  fellowship,  beginning  with 
awards  made  for  the  academic  year 
1993-1994;  would  implement  the 
prohibition  on  the  award  of  a  fellowship 
for  study  at  a  school  or  department  of 
divinity;  and  would  implement  the 
special  rule  governing  the  Secretary’s 
withdrawal  of  a  fellowship. 

Additionally,  the  proposed  regulations 
would  revise  definitions  and  add 
technical  and  clarifying  changes  to  the 
current  regulations.  This  program 
supports  National  Education  Goal  5 
wMch  calls  for  adult  Americans  to 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

OATES:  Comments  must  be  received  on 
or  before  August  13, 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Jane  Wrenn,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3022,  ROB-3, 
Washington,  DC.  20202-5251. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Wreim.  Telephone:  (202)  708-9403. 
Individuals  who  use  a 
telecommrmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
part  C  of  title  DC  of  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325), 
enacted  July  23, 1992. 

The  Secretary  is  proposing  to  revise 
existing  regulations  to  conform  to  the 
applicable  statutory  changes  and  to 
m^e  other  changes  to  improve  the 


administration  and  management  of  the 
program. 

Stipends  §  650.42.  The  proposed 
regulations  incorporate  the  statutory 
increase  in  the  stipend  paid  to  a  fellow 
who  is  initially  awarded  a  fellowship 
for  the  academic  year  1993-1994,  or  any 
succeeding  academic  year.  The  stipend 
amount  is  to  be  paid  at  a  level  of 
support  equal  to  that  provided  by  the 
National  ^ence  Foundation  graduate 
fellowships,  or  the  fellow’s 
demonstrated  level  of  financial  need, 
whichever  is  less.  The  proposed 
regulations  clarify  that  the  fellow’s 
financial  need  is  to  be  calculated  under 
part  F  of  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended,  in  accordance 
with  the  statutory  provision  requiring 
that  the  fellow’s  demonstrated  level  of 
need  be  calculated  in  accordance  with 
measures  of  need  approved  by  the 
Secret^. 

Institutional  payment  §  650.41.  The 
proposed  regulations  provide  for  the 
statutory  increase  in  the  amoimt  of  the 
institutional  payment  to  an  institution 
of  higher  education  in  which  a  fellow  is 
enrolled.  The  proposed  regulations 
would  add  new  definitions  clarifying 
statutory  and  regulatory  terms.  The 
proposed  regulations  also  govern  the 
situation  in  which  the  institution 
charges  £md  collects  from  a  fellow 
tuition  and  other  expenses  required  as 
part  of  the  fellow’s  instructional 
program.  In  those  situations,  the 
Secretary  will  deduct  an  equal  sum  from 
the  institutional  payment.  'This 
administrative  change  reflects  the 
statutory  provision  governing  this 
situation. 

Interruptions  of  study  §  650.35.  The 
proposed  regulations  provide  that  a 
fellow  may  interrupt  study,  for  up  to  a 
12-month  period,  for  the  purpose  of 
work  or  travel,  or  independent  study 
that  is  supportive  of  the  fellow’s 
academic  program  and  approved  by  the 
institution.  The  proposed  regulations 
also  clarify  that  the  fellow  may  continue 
to  receive  payments  during  an 
interruption  of  study  for  travel  or 
independent  study  if  that  travel  or 
independent  study  is  supportive  of  the 
fellow’s  academic  program,  and  that  the 
institution  will  receive  a  pro  rata 
payment  during  this  period. 

Withdrawal  of  an  offer  of  a  fellowship 
§  650.32.  The  proposed  regulations 
provide  procedures  governing  the 
situation  where  the  Secretary  notifies  an 
individual  of  a  fellowship  award  and 
subsequently  determines  that  this 
notification  was  made  based  on 
erroneous  information.  The  proposed 
regulations,  in  accordance  with  the 
statute,  require  that,  in  this  situation, 
the  Secretary  award  the  fellowship 


unless  the  Secretary  makes  a 
determination  that  an  applicant 
submitted  fraudulent  information  on  the 
application. 

Individuals  eligible  for  fellowships 
§  650.2.  The  proposed  relations 
incorporate  the  statutory  requirement 
that  only  United  States  citizens  are 
eligible  to  receive  fellowships  for 
doctoral  study  leading  to  an  academic 
career. 

Distribution  and  return  of  funds 
§  650.43.  The  proposed  regulations 
clarify  the  procedures  governing  the 
institution’s  disbursement  and  return  of 
grant  funds  to  reflect  statutory  changes 
and  to  improve  the  administration  and  ) 

management  of  the  progreun.  ^ 

Duration  of  a  fellowship  §  650.33.  The 
proposed  relations  clarify  the 
duration  of  a  fellowship,  and  include  a  , 

limitation  on  the  fellowship  period  for  ; 

the  dissertation  stage  of  the  fellow’s  ^ 

study.  Dissertation  support  is  limited  to  i 

24  months  because  the  Secretary  | 

believes  it  is  a  reasonable  length  of  time 
in  which  to  complete  one,  and  given  the 
current  employment  environment  of  the 
country,  the  Secretary  believes  this 
limitation  will  discourage  graduate  ; 

students  from  dragging  out  the  writing 
of  the  dissertation  over  a  four-year 
period  in  order  to  continue  to  receive  a 
stipend  payment. 

Miscellaneous.  The  proposed 
regulations  modify  some  definitions, 
add  new  definitions,  and  provide  for 
technical  and  clarifying  changes  to  the 
regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities.  The 
entities  that  would  be  affected  by  these 
regulations  are  institutions  of  higher 
education  (IHEs)  receiving  Federal 
funds  imder  this  program.  The 
regulations  would  impose  only  the 
minimal  requirements  necessai^  to 
ensure  the  proper  expenditure  of 
program  funds.  The  regulations  would 
not  impose  excessive  regulatory  burden 
and  would  not  have  a  significant 
economic  impact  on  the  entities 
affected. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
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Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3022,  ROB-3,  7th  and  D  Streets,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
compl)ring  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportimities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particuleuly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  l^ing  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  650 

Colleges  and  imiversities.  Education, 
Fellowships,  Grant  program.  Reporting 
and  recordkeeping. 

Dated:  July  6, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.170 — ^Jacob  K.  Javits  Fellowship 
Program.) 

The  Secretary  proposes  to  amend  part 
650  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  title  of  part  650  is  revised  to 
read  as  follows: 

PART  650— JACOB  K.  JAVITS 
FELLOWSHIP  PROGRAM 

2.  The  authority  citation  for  Part  650 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1134, 1134h— 1134k- 
1,  unless  otherwise  noted. 

3.  Section  650.1  is  amended  by 
removing  the  word  “Fellows”  in  the 
heading  and  paragraph  (a)  and  adding, 
in  its  place,  the  word  “Fellowship”. 

4.  Section  650.2  is  revised  to  read  as 
follows: 


f  650.2  Who  Is  eligibis  to  rsoeivo  a 
fellowship? 

An  individual  is  eligible  to  receive  a 
fellowship  if  the  individual — 

(a)  Is  enrolled  at  an  institution  of 
higher  education,  other  than  a  school  or 
department  of  divinity,  in  the  program 
of  study  leading  to  a  doctoral  aegree  in 
the  academic  field  for  which  the 
fellowship  is  awarded; 

(b)  Meets  the  eligibility  requirements 
established  by  the  Fellowship  Board; 

(c)  Is  not  ineligible  to  receive 
assistance  under  34  CFR  75.60,  as  added 
on  July  8, 1992  (57  FR  30328,  30337); 
and 

(d) (1)  Is  pmsuing  a  doctoral  degree 
that  will  not  lead  to  an  academic  career 
and  is — 

(1)  A  national  of  the  United  States; 

(ii)  In  the  United  States  for  other  than 
a  temporary  purpose  and  intends  to 
become  a  permanent  resident;  or 

(iii)  A  permanent  resident  of  the  Trust 
Territory  of  the  Pacific  Islands;  or 

(2)  Is  pursuing  a  doctoral  degree  that 
will  lead  to  an  academic  career  and  is 
a  citizen  of  the  United  States. 

(Authority:  20  U.S.C.  1134, 1134h— 1134k-l) 

5.  Section  650.3  is  amended  by 
revising  the  heading  and  paragraph  (b) 
to  read  as  follows: 

§  650.3  What  regulations  apply  to  the 
Jacob  K.  Javits  Failowahip  Program? 
***** 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs),  except  for  the  following: 

(i)  Subpart  C  (How  to  Apply  for  a 
Grant); 

(ii)  Subpart  D  (How  Grants  Are  Made); 
and 

(iii)  Sections  75.580  through  75.592  of 
subpart  E. 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(5)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(6)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

***** 

6.  Section  650.4  is  amended  by 
revising  the  heading,  removing  ^e 
definition  of  Act,  adding  new 
definitions  of  Academic  year. 
Department,  Financial  need,  HEA, 


Institution,  Institutional  payment. 

Knows  or  has  reason  to  know,  and 
School  or  department  of  divinity,  in 
alphabetical  order,  and  revising  the 
definitions  of  Institution  ofhi^er 
education  and  Satisfactory  progress  to 
read  as  follows: 

f  650.4  What  definitions  apply  to  the 
Jacob  K.  Javlta  Fellowship  Program? 
***** 

Academic  year  means  the  12-month 
period  beginning  with  the  &11 
instructional  term  of  the  institution  of 
higher  education. 

Department  means  any  program,  unit 
or  any  other  administrative  subdivision 
of  an  institution  of  higher  education 
that — 

(1)  Directly  administers  or  supervises 
post-baccalaureate  instruction  in  a 
specific  discipline;  and 

(2)  Has  the  authority  to  award 
"academic  course  credit  acceptable  to 

meet  degree  requirements  at  an 
institution  of  higher  education. 
***** 

Financial  need  means  the  fellow’s 
financial  need  as  determined  imder  part 
F  of  title  rv  of  the  HEA,  for  the  pericd 
of  the  fellow’s  enrollment  in  the 
approved  academic  field  of  study  for 
wUch  the  fellowship  was  awarded. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Institution  means  an  institution  of 
higher  education. 

Institution  of  higher  education  means 
an  institution  of  higher  education,  other 
than  a  school  or  department  of  divinity, 
as  defined  in  section  1201(a)  of  the 
HEA. 

Institutional  payment  means  the 
amount  paid  by  the  Secretary  to  the 
institution  of  higher  education  in  which 
the  fellow  is  enrolled  to  be  applied 
against  the  tuition  and  fees  required  of 
the  fellow  by  the  institution  as  part  of 
the  fellow’s  instructional  program. 

Knows  or  has  r^on  to^ow  means 
that  a  person  with  respect  to  a 
statement — 

(1)  Has  actual  knowledge  that  the 
statement  is  false  or  fictitious; 

(2)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  statement;  or 

(3)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  statement. 

Satisfactory  progress  means  that  the 
fellow  meets  or  exceeds  the  institution’s 
criteria  and  sttmdards  established  for  all 
doctoral  students’  continued  status  as 
applicants  for  the  doctoral  degree  in  the 
academic  field  of  study  for  which  the 
fellowship  was  awarded. 

School  or  department  of  divinity 
means  an  institution,  or  a  department  of 
an  institution,  whose  program  is 
specifically  for  the  education  of 
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students  to  prepare  them  to  become 
ministers  of  religion  or  to  enter  into 
some  other  religious  vocation,  or  to 
prepare  them  to  teadi  theological 
subiects. 

tt  •  •  •  • 

7.  In  $  650.5  paragraph  (b)  is  amended 
by  removing  "^owance  paid"  and 
adding,  in  its  place,  “payment  made" 
and  by  remov^g  “of  $6000"  and 
addini^  in  its  pl^,  “as  described  in 
§650.41". 

8.  Section  650.30  is  amended  by 
adding  ",  other  than  a  school  or 
department  of  divinity,"  after  the  words 
“institution  of  higher  education". 

9.  Sections  650.31  through  650.35  are 
redesignated  as  §§  650.33  through 
650.37,  respectively. 

10.  A  new  section  650.31  is  added  to 
subpart  D  to  read  as  follows: 

§650.31  How  does  an  Indhddual  aeo^  a 
fellowship? 

(a)  An  individual  notified  by  the 
Secretary  of  selection  as  a  fellow  shall 
inform  the  Secretary  of  the  individual’s 
acceptance  in  the  manner  and  time 
prescribed  by  the  Secretary  in  the 
notification. 

(b)  If  an  individual  fails  to  comply 
with  the  provisions  of  paragraph  (a)  of 
this  section,  the  Secret^  treats  the 
individual’s  failure  to  comply  as  a 
refusal  of  the  fellowship. 

(Authmity:  20  U.S.C  1134h) 

11.  A  new  §  650.32  is  added  to 
subpart  D  to  read  as  follows: 

§650.32  How  does  the  Secretary  withdraw 
an  offer  of  a  fellowship? 

(a)  The  Secretary  withdraws  an  offer 
of  a  fellowship  to  an  individual  only  if 
the  Secretary  determines  that  the 
individual  submitted  fraudulent 
information  on  the  application. 

(b)  The  Secretary  considers  the 
application  to  contain  fraudulent 
information  if  the  application  contains  a 
statement  that — 

(1)  The  applicant  knows  or  has  reason 
to  know — 

(1)  Asserts  a  material  fact  that  is  false 
or  fictitious;  or 

(ii)  Is  felse  or  fictitious  because  it 
omits  a  material  fact  that  the  person 
making  the  statement  has  a  duty  to 
include  in  the  statement;  and 

(2)  Contains  or  is  accompanied  by  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement. 

(Authority:  20  U.S.C  1134)) 

12.  Hie  redesignated  §  650.33  is 
revised  to  read  as  follows: 


§650.33  Whet  la  the  duration  of  a 
fallowahip? 

(a)  An  individual  may  receive  a 
fellowship  for  a  doctoral  degree  program 
of  study  for  a  total  of  48  months  or  me 
time  required  for  receiving  the  doctoral 
degree,  whichever  is  less. 

(o)(l)  Within  the  48'month  period 
described  in  paragraph  (a)  of  this 
section,  the  individual  may  receive  a 
fellowship  for  no  more  than  24  months 
for  dissertation  work,  without  the  prior 
approval  of  the  Secretary. 

(2)  A  fallow  may  apply  to  the 
Secretary  for  an  additional  period  of 
fellowship  support  for  dissertation 
work.  The  fellow’s  application  must 
include— 

(i)  The  specific  facts  detailing  the 
reasons  why  the  additional  period  of 
dissertation  woric  support  is  necessary; 

(ii)  A  certification  by  the  institution 
that  it  is  aware  of  the  rellow’s 
application  and  that  the  fellow  has 
attained  satisfactory  progress  in  the 
fellow’s  academic  studies;  and 

(iii)  A  recommendation  from  the 
institution  that  the  additional  period  of 
fellowship  support  for  dissertation  work 
is  necessary. 

(c)  A  fallow  who  maintains 
satisfactory  progress  in  the  program  of 
study  for  wfoch  the  fellowship  was 
awarded  may  have  the  fellow^ip 
renewed  annually  for  the  total  length  of 
time  described  in  paragraph  (a)  of  this 
section. 

(Authority:  20  U.S.C.  1134h,  1134k) 

13.  The  redesignated  §  650.35  is 
revised  to  read  as  follows: 

§650.35  May  fellowship  tenure  be 
interrupted? 

(a)  An  institution  of  higher  education 
may  allow  a  fallow  to  interrupt  study  for 
a  period  not  to  exceed  12  months,  but 
only  if  the  interruption  of  study  is — 

(1)  For  the  ptirpose  of  work,  travel,  or 
independent  study,  if  the  independent 
study  is  away  from  the  institution  and 
supportive  of  the  fellow’s  academic 
program;  and 

(2)  Approved  by  the  institution  of 
higher  education. 

(b)  A  fellow  may  continue  to  receive 
payments  during  the  period  of 
interruption  only  if  the  fellow’s 
interruption  of  study  is  for  the  ptirpose 
of  travel  or  independent  study  that  is 
supportive  of  the  fellow’s  academic 
program. 

(c)  A  fellow  may  not  receive  payments 
during  the  period  of  interruption  if  the 
fellow’s  interruption  of  study  is  for  the 
purpose  of  travel  that  is  not  supportive 
of  the  fellow’s  academic  program,  or 
work,  whether  supportive  of  the  fellow’s 
academic  program  or  not. 


(d)  The  Secretary  makes  a  pro  rata 
institutional  payment  to  the  institution 
of  higher  education  in  which  the  fellow 
is  enrolled  during  the  period  the  fellow 
receives  paj^ents  as  described  in 
paragraph  (b)  of  this  section. 

(Authority:  20  U.S.C.  1134h) 

14.  Section  650.41  is  amended  by 
revising  the  heading  and  paragraph  (a), 
redesignating  piaragraph  (b)  as  paragraph 

(c),  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§650.41  How  are  Institutional  payments  to 
be  administered? 

(a)  With  respect  to  the  awards  made 
for  the  academic  year  1993-1994,  the 
Secretary  makes  a  payment  of  $9,000  to 
the  institution  of  higher  education  for 
each  individual  awarded  a  fellowship 
for  pursuing  a  course  of  study  at  the 
institution.  The  Secretary  adjusts  the 
amotmt  of  the  institutional  payment 
annually  thereafter  in  accordemce  with 
inflation  as  determined  by  the  U.S. 
Department  of  Labor’s  Consumer  Price 
Index  for  the  previous  calendar  year. 

(b)  If  the  institution  of  higher 
education  charges  and  collects  amounts 
from  a  fellow  for  tuition  or  other 
expenses  required  by  the  institution  as 
part  of  the  fellow’s  instructional 
program,  the  Secretary  deducts  that 
amount  from  the  institutional  payment. 
***** 

15.  Section  650.42  is  revised  to  read 
as  follows: 

§650.42  How  are  stipends  to  be 
administered? 

(a)  The  institution  annually  shall 
calculate  the  amount  of  a  fellow’s 
financial  need  and  in  the  same  manner 
as  that  in  which  the  institution 
calculates  its  students’  financial  need 
under  part  F  of  title  IV  of  the  HEA. 

(b)  For  a  fellowship  initially  awarded 
for  an  academic  year  prior  to  the 
academic  year  1993-1994,  the 
institution  shall  pay  the  fellow  a  stipend 
in  the  amount  of  the  fellow’s  financial 
need  or  $10,000,  whichever  is  less. 

(c)  For  a  fellowship  initially  awarded 
for  the  academic  year  1993-1994  or  any 
succeeding  academic  year,  the 
institution  shall  pay  the  fellow  a  stipend 
at  a  level  of  support  equal  to  that 
provided  by  the  National  Science 
Foundation  graduate  fellowships, 
except  that  the  amoiint  must  be  adjusted 
as  necessary  so  as  not  to  exceed  the 
fellow’s  demonstrated  level  of  financial 
need. 

(Authority:  20  U.S.C.  1134)) 

16.  Section  650.43  is  revised  to  read 
as  follows: 
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§  650.43  How  are  disbursement  and  return 
of  grant  award  funds  made? 

(a)  An  institution  shall  disburse  a 
stipend  to  a  fellow  no  less  frequently 
than  once  per  academic  term.  If  the 
fellowship  is  vacated  or  discontinued, 
the  institution  shall  return  any 
imexpended  funds  to  the  Secretary  at 
such  time  and  in  such  manner  as  the 
Secretary  may  require. 

(b)  If  a  fellow  withdraws  from  an 
institution  before  completion  of  an 
academic  term,  the  institution  shall 
refund  to  the  Secretary  a  prorated 
portion  of  the  institution^  payment  that 
it  received  with  respect  to  that  fellow. 
The  institution  shall  return  those  funds 
to  the  Secretary  at  such  time  and  in 
such  manner  as  the  Secretary  may 
require. 

fc)  A  fellow  who  withdraws  fr’om  an 
institution  before  completion  of  an 
academic  term  for  which  the  fellow 
received  a  stipend  installment  shall 
return  a  prorated  portion  of  the  stipend 
installment  to  the  institution  at  such 
time  and  in  such  maimer  as  the 
Secretary  may  require. 

(Authority:  20  U.S.C.  1134j) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
IOPP-300289;  FRL-4590-71 
RIN  2070-AC18 

Fensulfothlon;  Proposed  Revocation 
of  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
tolerances  for  residues  of  the 
insecticide/nematicide  fensulfothion 
{0,0-diethyl  0-[p- 
(methylsulfinyl)phenyl]- 
phosphorothioate)  in  or  on  various 
agricultural  commodities.  EPA  is 
initiating  this  action  because  all 
registered  uses  of  fensulfothion  on  these 
commodities  have  been  cancelled. 
Therefore,  there  is  no  need  for 
maintaining  the  tolerances.  Ample  time 
has  elapsed  for  treated  items  to  clear  the 
marketplace  as  these  uses  have  been 
cancelled  for  4  years  or  more. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300289],  must  be  received  on  or  before 
August  13, 1993. 

ADDRESSES:  By  mail,  submit  comments 
to;  Public  Response  Section,  Field 


Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information” 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Brian  Steinwand,  Special  Review 
and  Reregistration  Division  (H7508WJ, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Rm.  WF32G5, 
Crystal  Station  #1,  2800  Crystal  Drive, 
Arlington,  VA  22202,  Telephone:  703- 
308-8174. 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  the  revocation  of 
tolerances  established  under  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  for 
residues  of  the  insecticide/nematicide 
fensulfothion,  0,0-diethyl  0-[p- 
(methylsulfinyl)- 

phenyljphosphorothioate  in  or  on  the 
commoffities  listed  in  40  CFR  180.234. 
These  commodities  are  bananas;  beets, 
sugar;  beets,  sugar  tops;  cattle,  fat;  cattle, 
meat  byproducts  (mbyp);  cattle,  meat; 
com,  fodder;  com,  forage;  com,  grain; 
com,  fr^sh  (including  sweet  with  husks 
removed)  (K-CWHR);  com,  sweet, 
fodder;  com,  sweet,  forage;  cottonseed; 
goats,  fat;  goats,  mbyp;  goats,  meat; 
hogs,  fat;  hogs,  mbyp;  hogs,  meat; 
horses,  fat;  horses,  mbyp;  horses,  meat; 
onions,  dry;  peanuts;  peanuts,  hulls; 
pineapples;  pineapples,  forage; 
plantains;  potatoes;  mtahaga,  roots; 
sheep,  fat;  sheep,  mbyp;  sheep,  meat; 
sorghum,  fodder;  sor^um,  forage; 
sor^um,  grain;  soybeans;  soybeans, 
forage;  sugarcane;  sweet  potatoes; 
tomatoes. 

As  of  October  18, 1988,  all 
registrations  vmder  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  of  pesticide  products 


containing  the  insecticide/nematicide 
fensulfothion  were  cancelled.  Because 
fensulfothion  is  no  longer  registered  in 
the  U.S.  for  use  on  any  food  or  animal 
feed  crops,  and  a  tolerance  is  generally 
not  necessary  for  a  pesticide  chemical 
which  is  not  registered  for  the  particular 
food  use,  EPA  now  proposes  to  revoke 
the  tolerances  listed  in  40  CFR  180.234 
for  residues  of  fensulfothion. 

Since  the  registrations  for 
fensulfothion  products  were  cancelled 
more  than  4  years  ago,  existing  stocks  of 
those  products  should  be  depleted. 
Provisions  for  sale  and/or  distribution  of 
existing  stocks  by  the  registrant  ended 
on  October  18, 1989.  Therefore,  EPA 
believes  there  has  been  adequate  time 
for  legally  treated  agricultural 
commodities  to  have  gone  through  the 
cannels  of  trade.  Further,  because 
fensulfothion  is  not  a  persistent 
chemical,  there  is  no  anticipation  of  a 
residue  problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  will  be  recommended  to  replace 
the  tolerances  upon  their  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  imder  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains 
fensulfothion  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  FFDCA. 

Interested  persons  are  in\'ited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-300289].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  for 
public  inspection  in  the  Public 
Response  Section,  at  the  Virginia 
addross  given  above,  from  8  a.m.  to  4 

E.m.,  Monday  through  Friday,  except 
>gal  holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act,  the  Agency  has  analyzed  the  costs 
and  benefits  of  this  proposal.  This 
analysis  is  available  for  public 
inspection  in  Rm.  1132,  at  the  Virginia 
address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  “major” 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  propos^  rule  is  not  a  major 
regulatory  action,  i.e.,  it  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
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of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.*ba8^  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
\mder  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  domestic  registrations  for 
use  of  fensulfothion  in  the  production  of 
food  commodities  were  canceled  more 
than  4  years  ago,  it  is  anticipated  that 
little  or  no  economic  impact  would 
occur  at  any  level  of  business 
enterprises  if  the  related  tolerances  were 
revoked. 

Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

Paperwork  Reductimi  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  the 
Office  of  Mangement  and  Budget  imder 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq. 

(Sec.  408(m)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C  346(m)).) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  2. 1993. 

Victor  J.  Kirnm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  18fr-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authoritjr:  21  U.S.C  346a  and  371. 

§180.234  [Removed] 

2.  Section  180.234  O.O-Diethyl  0-lp- 
(methylsulfinyl)phenyl]- 
phosphorothioate;  tolerances  for 
residues  is  removed. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

[CC  Docket  Na  93-179;  FCC  93-325] 

Price  Cap  Regulation  of  Local 
Exchange  Carriera— Rate  of  Return 
Sharing  and  Lower  Formula 
Adjustment 

AGENCY:  Federal  Commtmications 
Commission. 

ACTION;  Proposed  rule. 

SUMMARY:  The  Commission’s  price  cap 
regulations  for  local  exchange  carriers 
(LECs)  permits  adjustments  to  the  price 
cap  rate  limits  ba^  on  the  LEC’s  rate 
of  return  in  the  preceding  year.  These 
include  one-time  adjustments  both  for 
sharing  relatively  high  returns  and  for 
raising  relatively  low  returns.  In  cases 
where  a  LEC's  price  cap  had  been 
adjusted  in  one  year,  some  LECs  have 
sought  to  “add-^ck”  the  amoimt  of  the 
adjustment  into  the  rate  of  return  used 
to  compute  such  adjustments  in  the 
following  year.  Other  LEC]s  have  used 
the  rate  of  return  without  the  add-back 
adjustment.  The  proposed  rule  would 
eliminate  this  inconsistency  and  clarify 
that  the  LECs  should  include  the  add- 
back  adjustment.  The  Notice  also  seeks 
comment  on  a  related  issue  concerning 
the  computation  of  the  amount  to  be 
added  b^k. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.,  NW., 
Washington.  DC  20554. 

DATES:  Comments  shall  be  filed  on  or 
before  August  2, 1993;  Reply  comments 
shall  be  filed  no  later  than  ^ptember  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Grosh,  Tariff  Division,  Common  Carrier 
Bureau,  (202)  632-«387. 

SUPPLEMENTARY  INFORMATION:  On  June 
18. 1993,  the  Commission  adopted  a 
Notice  of  Proposed  Rulemaking 
(NPRM),  proposing  an  adjustment  in 
local  exchange  caiirier’s  (LECs)  price  cap 


indexes.  The  Commission  states  that 
under  the  price  cap  plan,  a  LEC’s 
interstate  rate  of  return  in  one  year  can 
be  the  basis  for  the  adjustments  to  that 
carrier’s  price  cap  indexes  in  the 
following  year,  '^s  rate  of  retiun 
"backstop”  is  intended  to  tailor  the  plan 
to  the  ciitnimstances  of  individual  l£Cs, 
while  assviring  that  customers  share  in 
productivity  gains.  LEC  price  cap  rates 
took  effect  on  January  1. 1991,  and  the 
first  application  of  this  sharing  and 
lower  adjiistment  mechanism  occurred 
in  the  annual  1992  access  tariff  filings, 
which  were  filed  in  April  1992  and  took 
effect  on  July  1, 1992.  An  issue  has 
arisen  in  the  annual  1993  access  tariff 
filings  as  to  how  such  sharing  and  lower 
adjustments  to  the  price  cap  indexes 
should  be  reflected  in  the  rate  of  return 
used  to  determine  sharing  and  lower 
formula  adjustments  in  the  following 
year.  Some  price  cap  LECs  have 
proposed  that  the  rate  of  return  used  to 
compute  this  year’s  "backstop" 
adjustments  should  include  tne  effects 
of  last  year’s  backstop  adjustment.  This 
approach  would  reduce  sharing 
amoimts  this  year  for  LECs  who  were 
subject  to  sharing  last  year.  However, 
imder  rate  of  return  regulation  the 
Commission  required  LECs  to  “add- 
back"  an  adjustment  for  rate  of  return- 
based  refunds  from  prior  periods.  “Add- 
back"  would  also  increase  the  lower  end 
adjustment,  and  thus  permit  higher 
rates,  for  LECs  who  received  that 
adj^tment  last  year. 

Based  upon  the  Commission’s  review 
of  this  issue,  it  tentatively  concludes 
that  the  add-back  adjustment  should 
continue  to  be  part  of  the  rate  of  return 
calculations  of  LECs  subject  to  price 
cap.  preceding  their  calculations  for 

f imposes  of  the  backstop  sharing  and 
ower  formula  adjustments.  The 
Commission  proposes  specific  rule 
language  to  implement  this  tentative 
conclusion.  The  Commission  also 
requests  comments  on  this  tentative 
conclusion  and  other  mechanisms  to 
deal  with  the  issues. 

This  is  a  summary  of  the 
Commission’s  Notice  of  Proposed 
Rulemaking  in  (X  Docket  No.  93-179 
IFCC  93-325],  adopted  June  18, 1993 
and  released  July  6. 1993.  The  full  text 
of  the  item  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street  NW.,  Washington.  DC  20554.  The 
complete  text  of  this  NPRM  may  also  be 
purchased  from  the  Commission’s 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 
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Regulatory  Flexibility  Act 

We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
if  the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  Local 
exchange  carriers  subject  to  price  cap 
regulation,  who  would  be  affected  by 
the  proposed  rule  amendments, 
generally  are  large  corporations  or 
affiliates  of  such  corporations.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  6503(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  601  ef 
seq.  (1981). 

List  of  Subjects  in  CFR  Part  61 

Communications  common  carriers; 
Telephone. 

Amendment  to  the  Code  of  Federal 
Regulations 

Part  61  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sac.  4. 48  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
Sec.  203, 48  Stat  1070;  47  U.S.C  203. 

2.  Section  61.3(e)  is  revised  to  read  as 
follows: 

§61.3  Definitions. 

ft  ft  •  •  * 

(e)  Base  Period.  The  12  month  period 
ending  six  months  prior  to  the  effective 
date  of  annual  price  cap  tariffs.  Base 
year  or  base  period  earnings  shall  not 
include  amounts  associate  with 
exogenous  adjustments  to  the  PCI  for 
the  sharing  or  lower  formula  adjustment 
mechanisms. 

ft  ft  ft  ft  ft 

Federal  Communications  Commission. 

La  Vera  F.  Mardiall, 

Acting  Secretary. 

IFR  Doc.  93-16641  Filed  7-13-93;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTAHON 
Federal  Highway  Adminietratlon 
49  CFR  Part  390 

[FHWA  Oociwt  No.  MC-a3-17] 

RIN  212S-A014 

Federal  Motor  Carrier  Safety 
Reguiatione;  General;  Intermodal 
Transportation 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  rulemaking  action  is 
being  initiated  to  implement  the 
requirements  of  the  btermodal  Safe 
Container  Transportation  Act  of  1992 
(the  Act).  Motor  carriers  would  be 
prohibited  from  accepting  a  loaded 
intermodal  container  or  trailer  having  a 
gross  cargo  weight  of  more  than  10,000 
pounds  prior  to  receiving  written 
certification  of  the  gross  cargo  weight 
and  a  reasonable  description  of  the 
contents  of  the  container  or  trailer.  It  is 
the  intent  of  this  regulation  to  reduce 
the  number  of  overweight  vehicles 
illegally  operating  on  the  highway  by 
requiring  shippers  and  others  to  give 
motor  carriers  accurate  information 
about  the  nature  and  weight  of  the 
cargo. 

DATES:  Comments  should  be  received  no 
later  than  September  13, 1993. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  tliat  appears  at  the  top  of  this 
document  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration.  400  Seventh  Street, 

SW.,  Washington.  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.  Monday 
through  Friday,  except  Federal  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed.  stamped  postcard/envelope. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Standards.  (202)  366-5763,  or 
Mr.  Charles  E.  Medalen,  Office  of  the 
Chief  Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  horn  8  a.m.  to  4  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
legal  holidays. 


SUPPLBKNTARY  INFORMATION: 

Background 

On  October  28. 1902,  the  President 
signed  the  Intermodal  Safe  Container 
Transportation  Act  of  1992  (Pub.  L. 
102-548, 106  Stat  3646).  The  Act 
requires  the  Secretary  to  issue 
implementing  regulations. 

The  use  of  mtermodal  containers  and 
trailers  has  increased  significantly  over 
the  past  30  years.  Almost  every 
intermodal  container  and  trailer  travels 
over  the  highway  at  least  once  during 
shipment,  and  with  the  proper 
information,  motor  carriers  can 
transport  intermodal  containers  and 
trailers  more  safely  while  minimizing 
highway  wear.  Intermodal  operations 
can  be  ffifficult,  however,  if  motor 
carriers  do  not  know  the  weight  of  the 
container  or  trailer  and  shippers  are  not 
femiliar  with  vehicle  weight  laws  in 
different  States.  Intermodal  containers 
and  trailers  which  are  not  overweight 
for  rail  or  water  transportation  may  be 
overweight  for  highway  transportation. 
The  Act  is  intended  to  reduce  the 
number  of  overweight  vehicles  illegally 
operating  on  the  hi^way  by  requiring 
shippers  and  others  to  give  motor 
carriers  accurate  information  about  the 
nature  and  weight  of  the  cargo. 

The  FHWA  proposes  to  amend  part 
390  of  the  Federal  Motor  Carrier  ^fety 
Regulations  (FMCSRs)  by  adding  a  new 
Subpart  C.  Intermodal  Transportation. 
Most  of  the  proposed  regulations  would 
simply  codify  the  statutory 
requirements.  The  regulations  would 
require  persons  tendering  a  loaded 
container  or  trailer  to  an  initial  carrier 
to  provide  a  written  certification  of  the 
gross  cargo  weight  and  a  reasonable 
description  of  contents.  The 
certification  must  be  passed  on  to  each 
subsequent  carrier  in  the  intermodal 
chain.  In  order  to  permit  elective 
enforcement  of  this  Act,  a  subject 
discussed  later  in  this  preamble,  the 
persons  tendering  intermodal  containers 
and  trailers  involving  motor  carriers, 
and  each  motor  carrier  transporting  an 
intermodal  container  or  trailer,  would 
be  required  to  maintain  a  copy  of  the 
certification  for  a  one-year  period. 

Motor  carriers  would  be  prohibited  finm 
accepting  for  transportation  loaded 
intermodal  conteuners  and  trailers 
without  the  certification.  The  proposed 
rule  would  also  prohibit  the  coercion  of 
motor  carriers  to  transport  intermodal 
containers  or  trailers  without 
certifications  or  with  weights  that  the 
motor  carrier  believes  would  make  the 
combination  vehicle  illegally 
overweight  under  applicable  State  law. 

The  proposed  regulations  are  in  no 
way  intended  to  lessen  the 
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responsibility  of  motor  carriers  for 
compliance  with  weight  laws.  The 
obje^ve  of  these  regulations  is  to 
reduce  the  number  of  overwei^t  motor 
vehicles  transporting  intermodal 
containers  or  trailers  by  improving 
communication  between  shippers  and 
carriers.  Overweight  vehicles  on  the 
nation’s  highways,  whether  engaged  in 
intermodal  or  conventional  over-the* 
road  transportation,  reduce  the  design 
life  of  pavements  and  bridges  and  may 
pose  more  immediate  threats  to  safety. 
Even  small  increases  in  truck  axle  loads 
can  produce  exponential  increases  in 
the  rate  of  highway  pavement 
deterioration.  Overweight  containers 
and  trailers  can  decrease  a  vehicle’s 
braking  capacity,  increase  stress  on  its 
structiuel  components,  and  degrade  its 
handling  characteristics. 

A  Federal  Highway  Administration 
study,  entitled  "Analysis  of  Port  Import/ 
Export  Reporting  Service  (PIERS)  Data 
to  Reveal  Potentially  Overweight 
Container  Movements  on  America’s 
Highways’’  (March  20, 1989),  indicated 
that,  based  on  the  sample  considered  in 
the  analysis,  potentially  one-third  of 
maritime  containers  moving  through 
U.S.  ports  in  international  trade  at  the 
time  of  the  study  were  carrying  cargoes 
at  weights  that  could  have  caused  the 
vehicles  transporting  them  to  violate 
vehicle  weight  laws.  The  study  also 
found  that  the  percentage  of  overweight 
outbound  containers  may  be  higher  than 
that  of  inbormd  containers.  A  copy  of 
the  PIERS  study  has  been  placed  in  the 
docket  for  public  examination. 

Currently,  virtually  all  States  hold 
motor  carriers  solely  responsible  for 
operating  overweight  vehicles.  The  only 
exception  is  Minnesota,  where  the 
shipper  may  also  be  liable  for 
overweight  penalties  in  appropriate 
cases.  Motor  carriers  are  usually  at  the 
beginning  or  end  of  the  intermodal 
transportation  chain  and  have  little  or 
no  control  over  the  loading  of  the 
containers  or  trailers.  A  motor  carrier 
may  suspiect  an  intermodal  container  or 
trailer  is  too  heavy  for  the  equipment  or 
illegal  under  State  law,  but  because  its 
actual  weight  is  unknown,  the  motor 
carrier  has  no  reasonable  grounds  for 
refusing  to  transport  it. 

The  Congress  decided  that  the  person 
who  loads  and  subsequently  tenders  an 
intermodal  container  or  trailer  is 
responsible  for  its  cargo  weight  and, 
thus,  should  be  required  to  provide  that 
information  and  a  reasonable 
description  of  its  content.  Motor  carriers 
are  already  familiar  with  the  tare 
weights  of  containers  and  trailers,  and 
this  information  will  enable  them  to 
better  estimate  the  axle  weights  and 
gross  weight  of  a  given  vehicle 


combination.  If  the  combination  would 
exceed  State  weight  limits,  the  carrier 
may  not  be  coerced  to  transport  it. 

Motor  carriers  caimot  make  an 
informed  decision  when  the  information 
in  the  certification  is  incorrect.  The  Act 
provides  two  new  enforcement  options 
for  that  situation.  First,  if  a  State 
discovers  that  a  vehicle  combination 
which  includes  an  intermodal  container 
or  trailer  subject  to  the  Act  is  illegally 
overweight  because  the  certification 
understates  the  actual  weight  of  the 
cargo,  the  State  and  its  political 
subdivisions  are  authorized  (but  not 
required)  to  assess  fines  or  penalties 
against  the  shipper  rather  than  the 
motor  carrier  and  to  impound  the 
containers  or  trailers  imtil  the  shipper 
or  beneficial  owner  of  the  cargo  has  paid 
the  fines  (49  U.S.C.  508(f)).*  Second,  if 
the  State  requires  the  motor  carrier  to 
pay  the  overweight  fine  rather  than  the 
shipper  or  beneficial  owner,  the  Act 
gives  the  carrier  a  lien  on  the  contents 
of  the  container  or  trailer  equal  to  the 
amount  of  the  fine.  The  carrier  may  not 
sell  the  contents  to  satisfy  this  debt  until 
the  shipper  has  had  a  reasonable 
opportimity  to  decide  who  is 
responsible  for  actually  paying  the 
motor  carrier’s  fine.  The  lien  provisions 
do  not  apply  to,  nor  may  a  State 
impound,  a  container  or  trailer  loaded 
with  perishable  agricultural 
commodities  (49  U.S.C.  508(g)).  It 
should  be  noted,  however,  that  if  the 
cargo  weight  listed  in  the  certification  is 
accurate  and  the  motor  carrier 
nonetheless  agrees  to  transport  a  loaded 
container  or  trailer  that  mi^t 
reasonably  be  expected  to  cause  axle  or 
gross  weight  violations,  the  carrier  is 
solely  responsible  for  any  penalties  that 
may  be  assessed. 

The  FHWA  does  not  believe  that 
regulations  are  needed  to  implement 
this  provision,  since  the  Federal  courts 
have  vast  experience  in  dealing  with 
liens.  However,  for  informational 
piirposes,  we  are  proposing  to  reprint 
the  lien  section  of  the  Act  (49  U.S.C. 
508(g))  as  appendix  H  to  subchapter  B, 
along  with  the  statutory  definition  of  a 
"beneficial  owner.’’ 

Enforcement  Considerations 

The  FHWA  and  the  States  vrill 
incorporate  enforcement  of  the 
proposed  regulations  into  existing 
program  activities.  The  FHWA  and  the 
States  emphasize  the  importance  of 
volimtary  compliance  by  the  industry, 
as  information  on  the  new  requirements 


>  The  language  of  the  Act  makes  it  clear  that  State 
enfoiconent  is  optional,  and  the  FHWA  therefore 
will  not  require  a  State  to  undertake  the 
enforcement  program  described  in  section  508(f). 


will  be  included  in  ongoing  technical 
assistance  and  public  information 
initiatives. 

In  situations  of  critical  or  chronic 
noncompliance,  the  Act  authorizes  the 
Secretary  of  Transportation  to  impose 
civil  penalties  of  $500  for  each  day  an 
ofiense  continues,  not  to  exceed  $2,500 
for  all  offenses  related  to  a  single 
recordkeeping  violation.  The  Act 
provides  for  civil  pentdties  as  high  as 
$10,000  for  non-recordkeeping 
violations.  Likewise,  as  noted  earlier, 
the  FHWA  and  the  States  may  assess 
fines  or  penalties  against  the  shipper, 
particularly  in  instances  involving 
failure  to  provide  a  certification  or 
providing  a  false  certification.  If  the 
motor  carrier  pays  a  fine  for  a  shipper 
violation,  the  Act  enables  the  carrier  to 
place  a  lien  on  the  contents  of  the 
container  or  trailer  equal  to  the  amount 
of  the  fine. 

Roadside  enforcement  of  the 
overweight  container  requirements  is  an 
eligible  activity  under  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP). 
States  conduct  approximately  1.6 
million  driver-vehicle  safety  inspections 
annually.  The  FHWA  intends  to  require 
MCSAP  states  to  adopt  laws  or 
regulations  compatible  with  section 
390.56  that  would  prohibit  motor 
carriers  from  transporting  a  loaded 
intermodal  container  or  trailer  without 
having  a  copy  of  the  certification. 
Roadside  enforcement  activities  will 
include  checks  for  certifications  and 
compliance  with  the  State  weight 
limitations.  Penalties  will  be  applied  for 
violations  discovered  during  each 
inspection,  at  a  level  determined  by 
each  State.  The  FHWA  will  work  closely 
with  the  States,  through  the  Commercial 
Motor  Vehicle  Safety  Alliance,  to 
promote  uniform  fines  and  penalties. 

The  FHWA  and  the  States  maintain 
information  on  the  results  of  roadside 
inspections  though  an  automated 
information  system  known  as 
SAFETYNET.  The  FHWA  and  the  States 
will  be  able  to  use  these  data  to  identify 
chronic  violators.  Through  on-site 
reviews  of  information  available  from  a 
motor  carrier,  the  FHWA  would  pursue 
other  chronic  violators  in  the 
intermodal  transportation  chain.  The 
FHWA  also  would  follow-up  on 
possible  violators  based  on  complaints 
it  receives  about  entities  in  the  drain 
who  allegedly  coerce  individuals  to  take 
"overweight”  shipments,  falsify 
certifications,  or  do  not  provide 
certifications. 

To  help  maximize  industry’s 
voluntary  compliance  with  Aese 
regulations,  comments  are  solidted 
regeu’ding  how  best  to  communicate  the 
new  requirements  to  domestic  and 
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foreign  shippers,  carriers,  and  other 
affected  parties.  Comments  and 
suggestions  are  requested  regarding 
whether  or  not  the  proposed  rule 
adequately  addresses  the  role  and 
responsibilities  of  the  non-motor 
carriers,  terminal  operators,  port 
operators,  etc.  with  regard  to 
implementation  of  this  Act.  Additional 
comments  are  sought  concerning  the 
related  responsibilities  which  fail  upon 
State  enforcement  agencies. 

Section-by-Section  Analysis 

Section  390.52  Definitions 

With  a  few  exceptions  discussed 
below,  the  proposed  definitions  simply 
codify  the  definitions  included  in  the 
Act. 

The  term  applicable  State  law  is  used 
only  in  the  coercion  provision  of  the  Act 
and  the  proposed  regulations.  The 
definition  proposed  here  would  treat  as 
coercion  an  attempt  to  force  a  motor 
carrier  to  transport  a  loaded  container  or 
trailer  that  would  violate  the  weight 
laws  of  any  State  through  which  the 
motor  carrier  intended  to  transport  it. 

Ho  wever,  if  each  State  issued  a  permit 
for  the  overweight  container  or  trailer, 
coercion  could  not  occur  since  the 
motor  carrier  could  make  the  weight  of 
the  combination  legal  by  paying  a 
nominal  permit  fee. 

The  definition  of  coerce  or  attempt  to 
coerce  within  the  proposed  regulations 
was  derived  fi-om  the  coercion  statutes 
in  the  States  of  New  Jersey  and  New 
York.  The  definition  would  cover  cases 
where  the  motor  carrier  is  threatened 
with  retaliation  or  a  long-term  boycott 
for  refusing  to  transport  an  illegally 
overweight  container  or  trailer,  or  one 
without  the  certification.  The  definition 
does  not  address  the  threat  of  physical 
harm  because  physical  threats  are 
already  crimes  xmder  State  law. 

The  definition  of  co/ifamer  within  the 
proposed  regulations  references  the 
defbaition  of freight  containerhy  the 
International  Standards  Organization 
(ISO).  The  current  ISO  definition  of 
freight  container  is  an  article  of 
transport  equipment: 

(a)  Of  a  permanent  character  and 
accordingly  strong  enough  to  be  suitable 
for  repeated  use: 

(b)  Specially  designed  to  facilitate  the 
carriage  of  goods  by  one  or  more  modes 
of  transport,  without  intermediate 
reloading; 

(c)  Fitted  with  devices  permitting  its 
ready  handling,  particularly  its  transfer 
from  one  mode  of  transport  to  another; 

(d)  So  designed  as  to  be  easy  to  fill 
and  empty;  and 

(e)  Having  an  internal  volume  of  one 
cubic  meter  (35.3  cubic  feet)  or  more. 


The  purpose  of  a  reasonable 
description  is  to  provide  the  motor 
carrier  with  specific  information  which 
identifies  the  contents  of  a  container  or 
trailer.  A  reasonable  description  will 
alert  persons  in  the  intennodal  chain  to 
the  possible  presence  of  hazardous 
materials  and  to  a  possible  error  in  the 
certified  cargo  weight  by  the 
identification  of  a  commodity  that  has 
historically  rendered  transport  vehicles 
overweight.  A  reasonable  description 
would  be  very  useful  to  a  motor  carrier 
regarding  the  selection  of  appropriate 
equipment  to  transport  the  container  or 
trailer  within  weight  limitations. 
Commenters  are  requested  to  provide 
specific  suggestions  on  what 
information  about  the  contents  would 
be  sufficient  for  alerting  people  in  the 
intermodal  chain  about  a  possible  error 
in  the  weight  certification  without  being 
so  specific  to  encourage  theft  or 
pilferage. 

Section  390.54  Notification  and 
Certification 

This  section  follows  the  statutory 
provision  with  one  exception.  Concerns 
have  been  raised  regarding  intermodal 
conteuners  and  trailers  being  delayed  at 
ports  and  other  intennodal  terminals 
due  to  the  lack  of  certifications.  Since 
the  Act  specifically  prohibits  motor 
carriers  fiom  transporting  intermodal 
containers  and  trailers  without  first 
receiving  the  required  certification,  the 
FHWA  l^Iieves  that  electronic 
transmission  of  the  certification  will 
minimize  any  delay.  The  proposed 
regulations  would  allow  the  person 
tendering  the  loaded  container  or  trailer 
to  pro\'ide  both  the  notification  and 
certification  to  the  initial  carrier  by  an 
electronic  transmission  (e.g.,  facsimile), 
provided  the  initial  carrier  forwards  the 
certification  to  the  subsequent  carrier, 
agent  of  a  carrier,  broker,  customs 
broker,  freight  forwarder, 
warehouseman,  or  terminal  operator,  as 
required  by  §  390.58,  in  a  reamly 
available  form  (a  hard  copy  format)  to 
the  motor  carrier(s)  to  whom  the 
container  or  trailer  is  presented,  as  well 
as  roadside  enforcement  officers.  The 
Secretary  has  the  authority  to  establish 
exemptions  to  these  regulations  that  are 
in  the  public  interest  and  consistent 
vrith  the  purposes  of  this  Act.  The 
authorization  of  electronic 
transmissions  is  within  this  authority. 
The  FHWA  requests  comments  on  the 
workability  of  this  proposal  and  on  any 
problems  it  might  cause. 

These  notification  and  certification 
requirements  do  not  apply  to  a  carrier 
who  transfers  a  loaded  container  or 
trailer  to  a  subsequent  carrier  in  the 
course  of  intermodal  transportation. 


unless  the  carrier  is  also  the  person 
tendering  the  loaded  container  or  trailer 
to  tlie  initial  carrier. 

Notwrithstanding  the  limited  language 
of  the  statute,  the  FHWA  requests 
comments  regarding  whether 
information  about  the  tare  weight  of  the 
container,  trailer,  or  chassis  would 
assist  motor  carriers  to  comply  with 
State  weight  laws.  For  example,  would 
the  certification  be  more  useful  if  it 
included  the  gross  loaded  container  or 
trailer  weight  rather  than,  or  in  addition 
to,  actual  gross  cargo  weight  of  the 
contents  of  the  container  or  trailer?  The 
FHWA  requests  comments  regarding  the 
merits  of  this  method  and  its  relative 
level  of  difficulty  for  shippers  and 
others. 

Section  390.56  Duty  of  Motor  Carrier 

The  requirement  that  the  certification 
accompany  the  container  or  trailer 
during  transportation  by  a  motor  carrier 
would  facilitate  roadside  enforcement  of 
the  proposed  regulations.  Commenters 
should  consider  if  electronic 
transmission  of  the  certification  would 
make  compliance  with  this  requirement 
difficult  or  impossible  in  certain 
instances.  With  the  growing  use  of 
electronic  data  interchange  and 
emerging  technologies  associated  writh 
the  Intelligent  Vehicle  Highway  Systems 
(IVHS),  identification  of  the  container  or 
trailer  with  the  weight  and  additional 
information  may  minimize  the  need  for 
hard  copy  certifications  to  accompany 
the  shipment. 

Section  390.58  Forwarding  and 
Retention  of  Certification 

The  proposed  rule  would  estabUsh 
recordkeeping  requirements  for  persons 
tendering,  and  each  motor  carrier 
transporting,  a  loaded  container  or 
trailer.  Although  recordkeeping 
requirements  are  not  included  in  the 
Act,  this  provision  would  not 
significantly  increase  the  paperwork 
burden  upon  shippers  or  motor  carriers, 
since  the  actual  gross  cargo  weight  and 
reasonable  description  could  easily  be 
incorporated  into  other  shipping 
documents  (e.g.,  bills  of  lading). 
Retention  of  these  records  will  facilitate 
effective  enforcement  of  the  proposed 
regulations. 

Section  390.60  Coercion 

The  exception  in  paragraph  (c)  for 
carriers  during  the  transfer  of  loaded 
containers  or  trailers  to  other  carriers 
was  specified  in  the  Act  (49  U.S.C. 
508(e)).  It  does  not  include  persons  or 
entities  w'hich  do  not  meet  tlie 
definition  of  a  carrier.  The  exemption 
does  not  apply  when  the  carrier  is  the 
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person  tendering  the  loaded  container  to 
the  initial  carrier. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Reflation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
rulemaking  is  not  major  within  the 
meaning  of  Executive  Order  12291.  This 
rulemaldng  is  considered  to  be  a 
significant  regulation  under  Department 
of  Transportation  regulatory  policies 
and  proi^ures  because  it  affects  other 
modal  administrations  of  the 
Department  and  because  of  substantial 
public  interest.  The  proposed 
regulations  would  reqmre  all  modal 
carriers  to  forward  certifications  firam 
persons  tendering  loaded  intermodal 
containers  and  trailers  to  subsequent 
carriers,  but  woiild  promulgate  a  record 
retention  requirement  only  on  persons 
tendering  the  containers  or  trailers  and 
their  motor  carriers.  The  FHWA 
anticipates  that  the  economic  impact  of 
this  rulemaking  will  be  minimal  since 
the  certification  could  easily  be 
incorporated  into  documents  required 
by  other  Federal  agencies.  For  these 
reasons,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354;  5  U.S.C. 
605(b)),  the  FHWA  has  evaluated  the 
effects  of  this  proposed  rule  on  small 
entities  such  as  locEil  governments  and 
businesses.  The  FHWA  believes  that 
this  rulemaldng  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
certification  could  be  easily 
incorporated  into  existing  shipping 
documents.  The  Act  provided  ^at 
certifications  would  only  be  required  for 
shipments  having  an  actual  gross  cargo 
weight  of  more  than  10,000  poimds.  The 
effect  on  small  businesses  is 
proportionate  to  the  number  of 
shipments  of  intermodal  containers  and 
trailers.  The  FHWA  intends  to  further 
evaluate  the  economic  consequences  of 
this  proposal  on  small  entities  in  light 
of  the  comments  received  in  response  to 
this  notice. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  Intermodal  Safe  Container 
Transportation  Act  authorizes  the 
Secretary  to  initiate  a  proceeding  to 
issue  regulations  to  implement  ^e 
provisions  of  the  Act.  The  proposed 


regulations  recognize  the  role  of  State 
governments  in  implementing  the 
enforcement  provisions  of  the  Act 
including  the  authorization  of 
legislation  to  enable  a  State  to  assess 
fines  and  penalties  and  impoimd 
containers  and  trailers.  Therefore,  the 
FHWA  has  determined  that  a 
Federalism  assessment  is  not  required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  in  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  chapter  35 
under  OMB  No.  (NEW);  Administration: 
Federal  Highway  Administration;  Title: 
Federal  Motor  Carrier  Safety 
Regulations;  General;  Intermodal 
Transportation;  Need  for  Information: 
Reduce  the  number  of  overweight  motor 
vehicles  transporting  intermodal 
containers  and  trailers;  Proposed  Use  of 
Information:  Information  about  the 
nature  and  weight  of  the  cargo  will 
better  enable  motor  carriers  to  comply 
with  vehicle  weight  laws;  Frequency: 
8,000,000  shipments  of  intermodal 
containers  and  trailers  per  year;  Burden 
Estimate:  133,333  hours;  Respondents: 
Persons  presenting  a  loaded  container  or 
trailer  for  intermodal  transportation; 
Form(s):  None;  Average  Burden  Hours 
Per  Respondent:  One  minute  per 
shipment.  There  is  no  significant 
administrative  burden  to  the  motor 
carrier  industry  because  the  same  or 
similar  shipping  documents  are 
generally  maintained  for  similar  time 
periods  imder  other  Federal  and  State 
requirements.  For  further  information 
contact:  The  Information  Management 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  (202)  366- 
4735.  Comments  on  the  proposed 
information  collection  requirements 
should  be  submitted  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  FHWA.  It  is  requested 
that  comments  sent  to  OMB  also  be  sent 
to  the  FHWA  rulemaking  docket  for  this 
proposed  action. 


National  Environmental  Policy  Act 
The  FHWA  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmentad  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  wotild  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 
A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross-reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  390 
Highway  safety,  Intermodal 
transportation.  Motor  carriers.  Reporting 
and  recordkeeping  requirements. 

Issued  on:  July  7, 1993. 

Rodney  E.  Slater, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  49  CFR  part  390  is  proposed 
to  be  amended  as  follows: 

PART  39&-FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

1.  The  authority  citation  for  part  390 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  2503  and  2505; 
49  U.S.C.  501,  508,  3102  and  3104;  49  CFR 
1.48. 

§390.3  [Amended] 

2.  Section  390.3  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
to  read  as  (c)  through  (g),  respectively, 
and  by  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§390.3  General  applicability. 
***** 

(b)  The  rules  in  subpart  C  of  this  part 
are  applicable  to  persons  tendering 
loaded  intermodal  containers  or  trailers 
having  an  actual  gross  cargo  weight 
(inclusive  of  paddng  material  and 
pallets)  of  more  than  10,000  pounds  and 
to  carriers  used  to  transport  such 
containers  or  trailers. 
***** 

Subpart  C — [Added] 

3.  Part  390  is  amended  by  adding 
subpart  C  to  read  as  follows: 

Subpart  C — Intermodal  Transportation 

Sec. 

390.50  Applicability. 

390.52  Definitions. 

390.54  Notification  and  certification. 
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Sec. 

390.56  Duty  of  motor  carrier 
390.58  Forwarding  and  retention  of 
certification. 

390.60  Coercion. 

Subpart  C— Intermodal  Transportation 

$390.50  Appliesbliity. 

The  provisions  of  this  subpart  apply 
to  any  person  tendering  loaded 
containers  or  trailers,  for  intermodal 
transportation  which  may  involve  a 
motor  carrier,  having  an  actual  gross 
cargo  weight  (incltisive  of  packing 
material  and  pallets)  of  more  than 
10,000  pounds  and  to  carriers  used  to 
transport  such  containers  or  trailers. 
This  subpart  also  applies  to  any  person 
who  coerces  or  attempts  to  coerce  a 
motor  carrier  to  transport  a  loaded 
container  or  trailer  in  violation  of  this 
subpart. 


commerce.  Such  term  shall  include 
carriage  by  more  than  one  mode  of 
transportation  in  interstate  or  foreign 
commerce  both  under  a  single  bill  of 
lading  and  under  separate  bills  of 
lading. 

Reasonable  description  means  a 
representative  statement  that  acoirately 
characterizes  the  cargo  transported.  A 
reasonable  description  characterizes  all 
commodities  that  constitute  more  than 
20  percent  of  the  total  cargo  weight  for 
purposes  related  to  this  subpart.  The 
terms  general  freight,  miscellaneous 
freight,  freight  all  kinds,  and  similar 
generic  descriptions  are  not  considered 
reasonable  descriptions  for  purposes 
related  to  this  subpart,  unless  no  single 
commodity  constitutes  more  than  20 
percent  of  the  total  cargo  weight. 
Hazardous  material  shipping  paper 
requirements  (49  CFR  part  172,  subpart 
C)  are  not  affected  by  this  definition, 
and  must  be  shown  as  specified. 

Tender  a  loaded  container  or  trailer 
means  to  present  a  loaded  container  or 
trailer  to  an  initial  carrier  for  intermodal 
transportation.  The  i>erson  who  assumes 
legal  responsibility  for  the  loading  of  the 
contents  into  the  container  or  trailer  is 
considered  to  be  the  person  who 
tendered  the  loaded  container  or  trailer 
including  the  consolidation  of  multiple 
shipments. 

$390.54  Notification  and  certification. 

(a)  Before  any  person  tenders  any 
container  or  trailer  having  ein  actual 
gross  cargo  weight  (inclusive  of  packing 
material  and  pallets)  of  more  than 
10,000  pounds,  such  person  shall  give 
the  initial  carrier  written  notification  of 
the  cargo  weight  and  a  reasonable 
description  of  the  contents  of  the 
container  or  trailer.  The  notification 
m^  be  transmitted  electronically. 

(o)  At  or  before  the  time  any  person 
tenders  any  contedner  or  trailer  having 
an  actual  gross  cargo  weight  (inclusive 
of  packing  material  and  pallets)  of  more 
than  10,000  pounds,  such  person  shall 
provide  a  written  certification  to  the 
initial  carrier. 

(1)  This  certification  may  be 
transmitted  electronically,  provided  that 
the  certification  can  be  reproduced  in  a 
tangible  form,  including  signature. 

(2)  A  carrier,  agent  of  a  carrier,  broker, 
customs  broker,  fioight  forwarder, 
warehouseman,  and  terminal  operator 
shall  not  be  considered  to  be  tendering 
a  loaded  container  luiless  the  person 
assumes  legal  responsibility  for  the 
loading  of  the  contents  into  the 
container  or  trailer. 

(c)  The  certification  shall  appear  on 
the  first  page  of  the  shipping  document 
corresponding  to  the  container  or  trailer 
or  on  a  separate  document  that  directly 


relates  to  the  shipping  document 
corresponding  to  &e  container  or  trailer. 

(d)  The  certification  shall  include: 

(1)  The  actual  gross  cargo  weight  of 
the  contents  of  the  container  or  trailer, 
including  packing  material  and  pallets; 

(2)  A  reasonable  description  of  the 
contents; 

(3)  The  signature  of  the  person  or 
representative  tendering  the  container 
or  trailer; 

(4)  The  name  of  the  person  tendering 
the  container  or  trailer,  and 

(5)  The  date. 

(e)  No  person  shall  provide  false  or 
erroneous  information  in  a  certification. 

$390.56  Duty  of  motor  carrier. 

(a)  No  motor  carrier  shall  provide 
transportation  of  a  loaded  intermodal 
container  or  trailer  having  an  actual 
gross  cargo  weight  (inclusive  of  packing 
material  and  pallets)  of  more  than 
10,000  poimds  prior  to  receiving  the 
certification  reqmred  by  this  subpart. 

(b)  The  certification  shall  accompany 
the  intermodal  container  or  trailer 
during  transportation  by  a  motor  carrier. 

$  390.58  Forwarding  and  retention  of 
certification. 

(a)  A  carrier,  agent  of  a  carrier,  broker, 
customs  broker,  freight  forwarder,  ^ 
warehouseman,  or  terminal  operator 
that  receives  the  certification  required 
by  this  subpart  in  the  course  of 
intermodal  transportation  shall  forward 
the  certification  to  a  subsequent  carrier 
transporting  the  container  or  trailer. 

(b)  The  forwarding  of  the  certification 
under  paragraph  (a)  of  this  section  by 
any  persons  listed  there  does  not 
constitute  a  verification  or  affirmation  of 
the  acciiracy  or  completeness  of  the 
certification. 

(c)  Any  person  who  tenders  a  loaded 
intermodal  container  or  trailer,  which 
may  involve  a  motor  carrier,  and  each 
motor  carrier  providing  intermodal 
transportation  of  a  loaded  container  or 
trailer  shall  maintain  a  copy  of  the 
certification  for  a  period  of  one  year 
from  the  date  of  the  transportation. 
Certifications  may  be  maintained 
electronically  if  the  certification  can  be 
reproduced  in  a  tangible  form  including 
signature. 

$390.60  Coercion. 

(a)  No  person  may  coerce  or  attempt 
to  coerCe  a  person  to  transport  a  loaded 
container  or  trailer  subject  to  this 
subpart  without  the  certification 
required  by  §  390.54. 

(b)  No  person,  knowing  that  the 
weight  of  the  loaded  container  or  trailer 
or  the  weight  of  the  tractor-trailer 
combination  carrying  the  container  or 
trailer  in  intermodal  transportation  is  in 


$390.52  Definitiona. 

In  this  subpart: 

Applicable  state  law  means  the 
vehicle  weight  laws,  including 
overweight  operating  permit 
regulations,  of  each  State  in  which 
intermodal  transportation  occurs  or 
where  an  act  of  coercion  allegedly 
occurs. 

Carrier  means: 

(1)  A  motor  carrier,  water  carrier,  and 
rail  carrier  (as  such  terms  are  defined  in 
49  U.S.C.  10102),  and 

(2)  An  ocean  common  carrier  (as  such 
term  is  defined  in  46  U.S.C.  App.  1702), 
providing  transportation  of  property  in 
commerce. 

Coerce  or  attempt  to  coerce  means  a 
threat  to  cause  substantial  harm  to  the 
business  or  financial  condition  of  a 
carrier  or  person  participating  in 
intsrmod^  transportation  which  is 
designed  to  induce  that  carrier  or  person 
to  transport  a  loaded  container  or  trailer 
in  violation  of  the  provisions  of  §  390.56 
or  390.60. 

Container  has  the  meaning  given  the 
term  height  container  by  the 
International  Organization  for 
Standardization  in  Series  1,  Freight 
Containers,  3rd  Edition  (reference 
number  IS0668-1979(E)),  including 
successive  revisions  thereto,  and  similar 
containers  that  are  used  in  providing 
transportation  in  interstate  commerce. 

Initial  carrier  means  the  first  carrier 
transporting  in  intermodal 
transportation  a  loaded  container  or 
trailer  with  an  actual  gross  cargo  weight 
(inclusive  of  packing  material  and 
pallets)  of  more  than  10,000  pounds. 

Intermodal  transportation  means 
successive  carriage  of  a  loaded  container 
or  trailer  firom  an  origin  point  to  a 
destination  point  by  more  than  one  type 
of  carrier  in  interstate  or  foreign 
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excess  of  durt  pennitted  by  spplic^le 
State  law,  shall  coerce  or  attempt  to 
coerce  a  motor  carrier — 

(1)  To  transport  the  container  or 
trail^or 

(2)  To  operate  the  tractor-trailer 
combination;  in  riolation  of  such  law. 

(c)  Exception.  This  section  does  not 
apply  to  a  carrier  during  the  transfer  of 
a  loaded  container  or  trailer  to  another 
carrier  in  the  course  of  intermodal 
transportation.  This  exception  does  not 
apply  if  the  carrier  is  also  the  person 
tendering  the  loaded  container  or  trailer. 

(FR  Doc  03-16615  Piled  7-13-93;  8:45  un] 
Bsxsio  coos  4eio-a3-e 


49  CFR  Parte  392  and  393 
[FHWA  Docket  Na  MC-tS-lt] 
RIN2125-A017 

Parts  and  Acceasortes  Necatsary  for 
Safa  Operation;  Warning  Davicaa  for 
Stopped  Vehiclaa 

AQBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).- _ 

SUMMARY:  The  FHWA  is  proposing  to 
amend  the  requirements  for  warning 
devices  for  stopped  vehicles  to  allow 
the  use  of  fuse^  and  liquid-burning 
flares  in  lieu  of  bidirectional  reflective 
triangles,  unless  the  vehicle  is 
transporting  certain  hazardoiis  materials 
or  is  powei^  by  compressed  natural 
gas.  It  is  the  intent  of  this  rulemaking  to 
give  equal  priority  to  fusees  and  flares 
with  regard  to  use  as  emergency 
warning  devices.  This  action  is  reqxiired 
by  section  1041(b)  of  the  Intermodal 
Siuface  Transportation  Efficiency  Act  of 
1991. 

DATES:  Comments  must  be  received  on 
or  before  September  13. 1993. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Dodiet  No.  MC- 
93-19,  Room  4232,  HCC-10,  Office  of 
the  Chief  Counsel.  Federal  Highway 
Administration,  400  Seventh  Street, 

SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t,  Monday 
through  Friday,  except  le^l  Pedml 
holidays.  Those  desiring  notification  of 
receipt  of  cmnments  must  include  a  self- 
addressed.  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  W.  Minor,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mr.  Charles  E.  Medalen,  Office  of  Chief 
Counsel.  (202)  366-1354,  Federal 
Highway  Administration.  Department  of 


Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
legal  Federd  holida3rs. 

SUPPLEMENTARY  MFORMATION: 


Section  1041(b)  of  the  Intnmodal 
Surface  Transportatian  Efficiency  Act  of 
1991  (the  Act)  (Pub.  L.  102-240. 105 
Stat.  1914, 1993),  signed  by  the 
President  on  Decenmer  18. 1991, 
requires  that  ’‘Section  393.95  of  title  49 
of  the  Code  of  Fedml  Regulations  shall 
be  applied  so  that  fusees  and  flares  are 
given  equal  priority  with  regard  to  use 
as  refleciing  signs.”  Currently 
§  393.95(f)(2)(i)  requires  that  v^cles 
eqiiipped  vrith  warning  devices  on  and 
after  January  1, 1974,  have  three 
bidirection^  reflective  triangles  that 
conform  to  Federal  Motor  Vehicle  Safety 
Standard  No.  125  (49  CFR  571.125). 
Section  393.95(f)(2)(ii)  allows  the  use  of 
fusees,  liquid-burning  emergency  flares, 
and  red  electric  lanterns  in  addition  to, 
but  not  in  lieu  of.  bidirecticmal 
reflective  triangles.  Perfrxmanoe 
standards  for  fusees  are  provided  in 
§  393.95(1).  However,  pwformance 
standards  are  not  currently  specified  for 
liquid-burning  flares. 

Although  fusees  and  liquid-burning 
flares  are  allowed  in  addition  to  the 
bidirecticmal  reflective  triangles,  certain 
restricticms  on  their  use  are  imposed, 
depending  on  the  cargo  being 
transport^  or  the  fuel  systmn  used  to 
power  the  v^cle.  Section  393.95(g) 
prohibits  flame  producing  warning 
devices  on  vehides  transporting 
explosives.  Class  A  or  Class  B;  any  cargo 
tank  motor  vdiicle  used  for  the 
transportation  of  flammable  liquids  or 
flammable  compressed  gas  whether 
loaded  or  empty;  or  any  motor  vehicle 
using  compres^  gas  as  a  motor  fuel. 
This  prohibition  is  intended  to  reduce 
the  inherent  risk  of  fire  and/or 
explosion  if  these  hazardous  materials 
were  exposed  to  flame. 

Discussion  of  Proposal 

The  FHWA  is  proposing  to  amend 
§  393.95  to  allow  all  commerdal  motor 
vehicles  to  be  shipped  with  fusees  and 
liquid-biiming  flares  in  lieu  of 
bidirectional  emergency  reflective 
triangles,  except  motor  vehicles 
transpmting  explosives  (Class  A  or  Class 
B).  cargo  tank  motor  vehicles  used  for 
flammable  liqmds  or  flammable 
compressed  gas  (whether  loaded  or 
empty),  or  motor  vehicles  using 
compressed  gas  as  a  motor  fuel.  This 
prohibition  remains  necessary  to 
minimize  the  risk  of  explosion  or 


catastrophic  fire  involving  cargoes  and 
fuels  of  these  types.  The  FHWA  believes 
the  retention  of  this  provision  is 
consistent  with  congi^sicmal  intent. 

The  FHWA  is  also  proposing  to 
amend  §  392.22(b)  wmdi  sets  forth 
requirements  for  ffie  placement  and  use 
of  warning  devices  for  stopped  vehides. 
This  amendment  is  necessary  because 
the  current  para^ph  does  not  allow  the 
use  of  fusees  and  Hquid-buming  flares 
in  lieu  of  bidirectional  reflective 
triangles. 

Fusees  and  Hquid-buming  flares  do 
not  bum  indefiititely.  The  IHWA  does 
not  beHeve  that  the  safety  benefits 
derived  frtmi  the  use  of  warning  devices 
would  be  served  by  the  use  of  fusees 
and  Hquid-buming  flares  if  those 
devices  were  to  bum  out  prior  to  the 
movement  of  the  disabled  or  stopped 
vehide.  The  FHWA  proposes  that 
vehicles  be  equipped  with  either  (1) 
three  bidirectional  emergency  reflective 
triangles  or  (2)  six  fusees  or  Hquid- 
buming  flares,  each  capable  of  burning 
for  30  minutes.  The  FHWA  beUeves  tlmt 
six  fusees  or  Hquid-buming  flares  would 
be  suffident  to  provide  warning  in  the 
vast  majority  of  inddents  involving 
stalled  vehicles.  The  FHWA  requests 
comments  on  the  minimum  number  of 
fusees  or  Hquid-buming  flares  which 
should  be  required  on  vehides  which 
are  not  equipped  with  triangles,  the 
minimum  burning  time  for  each  fusee, 
and  whether  or  not  a  mixture  of  fusees, 
Hquid-buming  flares,  and  bidirecticmal 
reflective  triangles  should  be  allowecL 
The  FHWA  is  proposing  to  amend 
§  392.2Z(b)(2)(i)  Fusees,  to  reqiiire  the 
motor  carrier  to  ensxire  that  fusees  or 
liquid-burning  flares  are  in  use  for  the 
entire  time  the  vehide  is  stopped  upcm 
the  traveled  portion  of  a  highway  or  the 
shoulder  of  a  highway.  In  addition,  the 
FHWA  proposes  that  §  392.22(bl(2)(ii) 
be  amended  to  allow  motor  carriers  to 
use  fusees  or  Hquid-buming  flares  in 
Heu  of  emergency  triangles  when  their 
vehicles  are  stopped  during  dayHght 
hours  in  a  business  or  resi^ntial 
distrid.  Section  392.22(b)(2)(ii)  would 
require  that  if  fusees  m  liquid-burning 
flares  are  used,  there  must  be  at  least 
one  lighted  fusee  or  flare  at  each  of  the 
prescribed  locations,  as  long  as  the 
vehide  is  stopped.  The  driver  of  the 
vehicle  would  be  required  to  extinguish 
and  remove  eacii  burning  fusee  or 
Hquid-buming  flare  before  the  stopped 
vehicle  is  moved. 

With  regard  to  performance  standards 
for  fusees  and  Hquid-buming  flares,  the 
FHWA  proposes  to  amend  §  393.95(j)  to 
require  that  these  devices  be  capable  of 
burning  for  at  least  30  minutes,  and 
meet  the  standards  of  the  Underwriters 
Laboratories,  Inc.,  Highway  Emergency 
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Signals  (UL  912).  As  stated  in  UL  912, 
the  Underwriters  Laboratories  standards 
are  “based  upon  sound  engineering 
principles,  research,  and  records  of  tests 
and  field  experience,  and  an 
appreciation  of  the  problems  of 
manufacture,  installation,  and  use 
derived  firom  consultation  with  and 
information  obtained  from 
manufacturers,  users,  inspection 
authorities,  and  others  having 
specialized  experience.”  The  FHWA 
believes  that  such  a  standard  is 
appropriate  for  incorporation  by 
reference  into  §  393.95.  Currently, 

§  393.95(j)  references  the  standards  of 
the  Bureau  of  Explosives,  Association  of 
American  Railroads.  The  FHWA 
believes  that  the  UL  standard  is 
preferable  because  it  provides 
comprehensive  performance  standards 
for  both  fusees  and  liquid-burning  flares 
and  is  more  familiar  to  the  motoring 
public. 

The  FHWA  proposes  to  create  a  new 
section,  §  393.7,  Matter  incorporated  by 
reference,  to  provide  the  language  of 
incorporation  required  by  1  CFR  51, 
After  review  of  the  comments  to  this 
rulemaking,  and  a  determination  that 
the  incorporation  by  reference  is 
necessary  for  the  final  rule,  the  FHWA 
would  submit  UL  912  to  the  Director  of 
the  Federal  Register  for  approval  in 
accordance  with  5  U.S.C.  522(a]  and  1 
CFR  51.  Upon  approval  of  the  Director 
of  the  Federal  Register,  the  FHWA 
would  incorporate  UL  912  in  §  393.95, 
and  include  information  on  the 
availability  of  the  document  in 
§  393.7(b). 

The  FHWA  recognizes  that  some 
motor  carriers  may  wish  to  supplement 
the  required  warning  devices  (reflective 
triangles  or  fusees  and  flares)  with  other 
warning  devices  such  as  electric 
lanterns.  The  FHWA  intends  to  allow 
the  use  of  these  other  types  of  warning 
devices  in  addition  to,  but  not  in  lieu  of, 
the  required  warning  devices.  Therefore, 
the  FHWA  is  proposing  to  add 
§  393.95(f)(2)(iii)  to  clearly  indicate  this 
intent,  provided  those  supplemental 
warning  devices  do  not  decrease  the 
effectiveness  of  the  required  warning 
devices. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  proposal  would  amend  the 
requirements  for  warning  devices  for 
stopped  vehicles.  The  FHWA  has 
determined  that  this  document  does  not 
contain  a  major  rule  under  Executive 
Order  12291  or  a  significant  regulation 
under  the  regulatory  poUcies  and 


procedures  of  the  DOT.  It  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal.  This 
proposal,  if  adopted,  would  allow  motor 
carriers  the  option  to  use  fusees  and 
liquid-buiming  flares  in  lieu  of 
bidirectional  reflective  triangles.  The 
proposal  woiild  not  increase  the  cost  of 
complying  with  the  requirements  for 
emergency  warning  devices  on 
commercial  motor  vehicles.  Therefore,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  With  a  few 
exceptions,  this  proposal,  if  adopted, 
would  allow  motor  carriers  the  option  to 
use  fusees  and  liquid-burning  flares  in 
lieu  of  bidirectional  reflective  triangles. 
The  proposal  would  not  increase  the 
cost  of  complying  with  the  requirements 
for  emergency  warning  devices  on 
commercial  motor  vehicles.  Based  on 
the  evaluation  of  this  proposal,  the 
FHWA  certifies  that  this  action  will  not 
have  a  significant  economic  impact  oh 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  ^ety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

The  proposal  in  this  document  does 
not  contain  information  collection 
requirements  [44  U.S.C.  3501  et  seq.]. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  ea^  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  392  and 
393 

Highway  safety.  Highways  and  roads. 
Motor  carriers,  and  Motor  vehicle  safety. 

Issued  on:  July  7, 1993. 

Rodney  E.  Slater, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  chapter  in, 
subchapter  B,  by  amending  parts  392 
and  393  as  set  forth  below: 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

1.  The  authority  citation  for  part  392 
is  revised  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240, 105  Stat.  1914, 1993  (1991),  49  U.S.C 
3102;  49  U.S.C  app.  2505;  49  CFR  1.48. 

2.  Paragraphs  (b)(1)  introductory  text, 
(b)(2)(i)  and  (ii)  of  §  392.22  are  revised 
to  read  as  follows: 

f  392.22  Emergenqf  signals,  stopped 
vehicles. 

***** 

(b)  Placement  of  warning  devices — 

(1)  General  rule.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section, 
whenever  a  vehicle  is  stopped  on  the 
traveled  portion  of  a  highway  or  the 
shoulder  of  a  highway  for  any  cause 
other  than  necessary  traffic  stops,  the 
driver  shall  as  soon  as  possible,  but  in 
any  event  within  10  minutes,  place  the 
warning  devices  with  which  his  vehicle 
is  equipped  in  conformance  with  the 
requirements  of  §  393.95  of  this 
subchapter,  either  three  emergency 
reflective  triangles,  three  electric 
emergency  lanterns,  three  liquid- 
burning  emergency  flares,  thi^  fusees, 
or  three  red  emergency  reflectors  in  the 
following  m£mner: 

(1) *  *  * 

(ii) *  *  * 

(iii)  *  *  * 

(2)  Special  Rules — (i)  Fusees  and 
liqmd-buming  flares.  The  driver  of  a 
commercial  motor  vehicle  equipped 
with  only  fusees  or  liquid-burning  flares  - 
shall  place  a  lighted  fusee  or  liquid- 
burning  flare  at  each  of  the  locations 
specified  in  paragraph  (b)(1)  of  this 
section.  There  shall  be  at  least  one 
lighted  fusee  or  liquid-burning  flare  at 
each  of  the  prescribed  locations,  as  long 
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as  the  vehicle  is  stopped.  Before  the 
stopped  v^cle  is  moved,  the  driver 
shall  extinguish  and  remove  each 
burning  fusee  or  Uquid-buming  flare. 

(ii)  Daylight  hours.  Except  as 
provided  in  paragraph  (b)(2l(iii)  of  this 
section,  during  the  period  lifted  lamps 
are  not  required,  three  emergency 
triangles,  or  three  lighted  fusees  or 
liquid-bviming  emergency  flares  shall  be 
placed  as  specified  in  paragraph  (bKl) 
of  this  section  or  two  r^  flags  as 
specified  in  paragraphs  (b)(l)(ii)  and 
(iii)  of  this  section  and  within  a  time  of 
10  minutes.  In  the  event  the  driver 
elects  to  use  only  fusees  or  liquid- 
burning  emergency  flares  in  lieu  of 
emergency  triangles  or  red  flags,  the  . 
driver  must  instire  that  at  least  one  fusee 
or  liquid-burning  emergency  flare 
remains  lighted  at  each  of  the  prescribed 
locations  as  long  as  the  v^cle  is 
stopped  or  pariced.  Before  leaving  the 
site  where  die  vehicle  was  parked  or 
stopped,  the  driver  shall  extinguish  and 
remove  each  burning  fusee  or  flare. 

•  •  •  *  * 

PART  393— PARTS  AND 
ACCESSORIES  NECESSARY  FOR 
SAFE  OPERATIONS 

3.  The  authority  citation  for  part  393 
is  revised  to  reed  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L  102- 
240, 105  Stat  1914. 1993  (1991).  49  U.S.a 
3102;  49  U.S.C.  2505;  49  CFR  1.48. 

4.  A  new  section  393.7  is  added  to 
subpart  A  of  part  393  to  read  as  follows: 


f  393.7  Matter  Incorporated  by  relwence. 

(a)  Incorporation.  Part  393  includes 
references  to  certain  matter  ot  materials. 
The  text  of  the  matmials  is  not  included 
in  the  regulations  contained  in  part  393. 
The  materials  are  hereby  made  a  part  of 
the  regulations  in  part  393.  The  Ehrector 
of  the  Federal  Register  has  approved  the 
materials  incorporated  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51.  For  materials  subject  to 
change,  only  the  specific  version 
approved  by  the  Director  of  the  Federal 
Register  and  specified  in  the  regulation 
are  incorporated.  Material  is 
incorporated  as  it  exists  on  the  date  of 
the  approval  and  a  notice  of  any  change 
in  these  materials  will  be  published  in 
the  Federal  Register. 

(b)  Availability.  The  materials 
incorporated  by  reference  are  available 
as  follows: 

(1)  Standards  of  the  Undmwriters 
Laboratories,  Inc.  Information  and 
copies  may  ^  obtained  by  writing  to: 
Underwriters  Laboratories,  Inc.,  333 
Pfingsten  Road,  Northbrof^.  Illinois 
60062. 

(2) -{9)  R^erved. 

(10)  All  of  the  materials  incorporated 
by  reference  are  available  for  inspection 
at: 

(i)  The  Department  of  Transportation 
Library,  400  Seventh  Street.  SW., 
Washington.  DC  20590  in  Room  2200. 
These  document  are  also  available  for 
inspection  and  copying  as  provided  in 
49  CFR  part  7,  appendix  D;  and 

(11)  The  Office  of  the  Federal  Register 
in  Washington,  DC 

5.  Section  393.95  is  amended  by 
revising  paragraphs  (f)(2)  and  ())  to  read 
as  follows: 


§393.95  Emergency  equipment  on  aN 
power  units. 

*  *  *  •  • 

(f) *  *  • 

(2)  Vehicles  equipped  with  warning 
devices  on  and  ^er  January  1, 1974.  (i) 
Three  bidirectio^  emergency  reflective 
triangles  that  conform  to  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  125,  §  571.125  of 
this  title;  or 

(ii)  At  least  6  fusees  or  Hquid-buming 
flares.  The  vehicle  must  have  as  many 
additional  fusees  or  liquid-burning 
flares  as  are  necessary  to  satisfy  the 
requirements  of  §  392.22. 

(iii)  Other  warning  devices  may  be 
used  in  addition  to,  but  not  in  lieu  of. 
the  required  warning  devices,  provided 
those  warning  devices  do  not  decrease 
the  eflectiveness  of  the  reqxiired 
warning  devices. 

(g) *  *  • 

(h) *  •  * 

(il*  *  • 

(j)  Requirements  for  fusees  and  liquid- 
burning  flares.  Each  fusee  or  liquid- 
burning  flare  shall  be  capable  of  burning 
for  30  minutes,  and  shall  conform  to  the 
requirements  of  Underwriters 
Laboratories,  Inc.,  UL  Na  912,  Highway 
Emergency  Signals.  (See  §  393.7(b)  for 
information  on  the  availai^ty  of  this 
document.)  Eadi  fusee  or  liquid-burning 
flare  shall  be  marked  with  the  UL 
symbol. 

*  •  •  *  * 
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ACTION 

information  Correction  Submlttad  to 
the  Office  of  Management  and  Budget 
for  Review 

AGENCY:  ACTION,  the  Federal  Domestic 
Volunteer  Agency. 

ACTION:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

SUMMARY:  The  following  form  has  been 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act  (44  U.S.A. 
Chapter  35).  This  entry  is  not  subject  to 
44  U.S.C.  3504  (h).  Copies  of  the 
submission  may  be  obtained  from  the 
ACTION  Clearance  Officer. 

DATES:  OMB  and  Action  vrill  consider 
comments  received  by  August  13, 1993. 
Send  comments  to  both: 

ADDRESSES: 

Willard  L  Hoing,  Clearance  Officer, 

ACTION,  1100  Vermont  Ave.,  NW., 
Washington,  DC  20525. 

Steve  Semenuk,  Desk  Officer  for  ACTK^, 
Office  of  Management  &  Budget,  3002  New 
Executive  Ofic.  Bldg.,  Washington.  DC 
20503. 

SUPPLEMENTARY  INFORMATION: 

Title  and  No.  of  Form:  Project  Grant 
Application,  Form  A-424-SCS 
Need  and  Use:  To  assure  that  grantees 
meet  program  requirements;  USE:  the 
information  provided  is  considered  by 
ACTION  with  regard  to  initial  and 
renewal  funding. 

Type  of  Request:  Extension  of  the 
expiration  date  of  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Respondent’s  (^ligation  to  Reply: 
Requi^  for  initial/renewal  benefits. 

Descriptions  o/ Respondents;  Public 
agencies  and  private  non-profit 
organizations. 

Frequency  of  Collection:  Annually 
Estimated  Number  of  Annual 
Responses:  288 


Estimated  Average  Burden  Hours  per 
Response:  For  new  applicants  — 20 
hours;  for  renewal  applicants — 10 
hours). 

Regulatory  authority:  45  U.S.C  4950,  at 
seq. 

Dated:  July  6, 1993. 

Gary  Kowakzyk, 

Acting  Director,  ACTION. 

fPR  Doc  93-16611  Filed  7-13-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Mensgement  and  Budget 

July  9, 1993. 

The  Department  of  Agriculture  has 
submittea  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  \mder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  me  information 
collection;  (3)  Form  numberfs),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  numrar  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  eadi  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202) 
690-2118. 

Extension 

•  Forest  Service,  Visitor  Permit  and 
Registration  Card,  FS  2300-30;  FS 
2300-32,  On  occasion.  Individuals  or 
households;  315,000  responses;  15,750 
hovirs,  John  Twiss  (202)  205-1422. 

•  Foreign  Agricultural  Service, 
Readership  Survey,  Annually, 
Individuals  or  households;  farms; 
businesses  or  other  for-profit;  Small 
businesses  or  organizations;  2,000 


responses;  340  hours,  Geraldine 
Schumacher  (202)  720-7115. 

New  Crrilection 

•  Food  and  Nutrition  Service, 
Authorized  Food  Retailer 
Charactmistics  Study,  One  time  data 
collection.  Businesses  or  other  for- 
profit;  non-profit  institutions;  small 
Dusinesses  or  organizations;  2,500 
responses;  2,425  hours,  Ken  Offerman 
(703)  305-2115. 

Dtmald  E.  Hnkher, 

Deputy  Department  Clearance  Officer. 

[FR  Doc.  93-16651  Filed  7-13-93;  8:45  am] 
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Animal  and  Plant  Haalth  Inapactlon 
Service 

[Docket  No.  93-060-1] 

Availability  of  Environmental 
Aaseaament  and  Rnding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspoction  Service,  USDA. 

ACTION:  Notice. 

SUMlUkRY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  vtiU 
not  present  a  risk  of  intro^dng  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  (mality 
of  the  hmnan  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Anim^  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Buudir^,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p  jn..  Monday  through 
Friday,  except  holidays.  Persons 
willing  to  inspect  those  documents  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  mcilltate  entry  into  reading 
room. 
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TOR  RIRTHER  WTOWMATWN  CONTACT:  Dr. 

Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 

6505  Merest  Road,  Hyattsville, 

20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessment  ana  finding 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  rebate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 


regulated  article  n^  be  introduced  into 
the  United  States,  lue  relations  set 
forth  the  procedures  for  wtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
H^th  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  imder  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  a  permit 


for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plwt  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicant  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS’  review  and  analysis  of  the 
environmental  impact  associated  with 
conducting  the  field  tests. 

The  enviromnental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Permittee 

Date  issued 

Organisms 

Reid  test  location 

93-090-01 

Hoechet-Rousaei  Agrt-Vet  Company . 

06-14-63 

Sugar  beet  plants  geneticaliy  engineered  to 
expross  tolerance  to  the  herbicide 
glufoeinats. 

North  Dakota. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  Nl^A 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 

Done  in  Washington,  DC.  this  8th  day  of 
July  1993. 

Terry  L.  Madky, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  93-16652  Filed  7-13-93;  8:45  ami 
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FoTMt  Service 

Revieion  of  the  tend  and  Resource 
Management  Plan  for  the  Routt 
National  Forest,  Routt  County,  Moffat 
County,  Jackson  County,  Garfield 
County,  Rio  Blanco  County,  CO 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  36  CFR  219.10(g), 
the  Regional  Forester  for  the  Rocky 
Mountain  Region  gives  notice  of  the 
agency’s  intent  to  prepare  an 


Environmental  Impact  Statement  for  the 
revision  of  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  According  to  36  CFR 
219.10(g),  Forest  Plans  are  ordinarily 
revised  on  a  10-year  cycle.  The  exis^g 
Routt  Forest  Plan  was  approved  on 
November  15, 1983. 

'The  Routt  National  Forest  intends  to 
reexamine  the  primary  decisions  made 
in  the  Forest  Plan  by  addressing  the 
issues  identified  as  revision  topics.  The 
Revision  Topics  are  those  areas  of  the 
Forest  Plan,  identified  through 
monitoring,  evaluation,  and  public 
involvement,  where  a  potential  need  for 
change  was  identified.  The  Revision 
Topics  are: 

Wildemess/Roadless  Areas 
Recreation  Opportunities/Resolution 
of  Travel  Conflicts 
Timber  Management/ Allowable  Sale 
Quantity 
Biodiversity 

Wild  and  ^nic  River  Eligibility 
’The  primary  decisions  made  in  the 
Forest  Plan  are: 

Forestwide  Multiple-use  Goals  and 
Objectives,  36  CFR  219.11(b) 
Forestwide  Management 

Requirements,  36  CTR  219.27  _ 

Management  Area  Direction,  36  CFR 
219.11(c) 

Lands  Suited  or  not  Suited  for 
Activities,  36  CFR  219.14,  219.16, 
Monitoring  and  Evaluation,  36  CFR 
219.11(d) 

OTHER  RECOMMENDATIONS  TO 
CONGRESS:  The  Forest  Service 


continues  to  invite  comments  and 
suggestions  from  Federal,  State,  and 
local  agencies.  Native  American  tribes, 
individuals  and  organizations  on  the 
scope  of  the  analysis  to  be  included  in 
the  Draft  Environmental  Impact 
Statement  PEIS).  In  addition,  the  Forest 
Service  gives  notice  that  it  is  beginning 
a  full  environmental  analysis  and 
decision  making  process  for  this 
proposal  so  that  interested  or  affected 
people  may  know  how  they  can 
participate  in  the  environmental 
analysis  and  contribute  to  the  final 
decision.  Public  meetings  to  discuss 
alternatives  are  scheduled  as  follows: 


Location 

Date 

Time 

Craig,  Colo- 

August  16, 

3  p.m.  and  6 

rado. 

1993. 

p.m. 

Yampa,  Colo- 

August  17, 

3  p.m.  and  6 

rado. 

1993. 

p.m. 

Walden,  Colo- 

August  18, 

3  p.m.  and  6 

rado. 

1993. 

p.m. 

Krerrvnling, 

August  19, 

3  p.m.  and  6 

Colorado. 

1993. 

p.m. 

Steamboat 

August  20, 

3  p.m.  and  6 

Sprirtgs, 

Colorado. 

1993. 

p.m. 

The  purpose  of  these  meetings  is  to 
discuss  and  define  the  range  of 
alternatives  to  be  considered  in  the 
Environmental  Impact  Statement.  Forest 
Service  officials  will  describe  and 
explain  the  preliminary  alternatives  the 
agency  has  identified  and  the  process  of 
environmental  analysis  and  di^losiire 
to  be  followed.  Written  comments  are 
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encouraged.  Additional  meetings  with 
individuals  or  groups  may  be  arranged 
by  contacting  Lm  R  Kramer, 
Interdisciplinary  Team  Leader,  303- 
879-1722. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  August  25, 1993. 

ADDRESSES:  Send  written  conunents  to 
Jerry  E.  Schmidt,  Forest  Supervisor, 

Routt  National  Forest,  29587  West  US 
40,  Steamboat  Springs,  Colorado  80487. 
FOR  FURTHER  mFORMAHON  CONTACT: 

Lee  R.  Kramer,  Forest  Plan 
Interdisciplinary  Team  Leader,  303- 
879-1722. 

SUPPLEMENTARY  MFORMATION:  The 
Revision  Topics  were  identified  through 
a  process  of  examining  the  Forest  Plan 
and  determining  what  items  may  need 
to  be  changed.  This  process  included  a 
number  of  public  meetings  designed  to 
get  public  input.  Newsletters,  seminars, 
and  meetings  with  local  government 
officials  and  interest  ^ups  have  also 
aided  in  identifying  the  Revision 
Topics.  Comments  were  divided  into 
the  categories  of: 

Revision  Topics 
Amendment  Topics 
Implementation  Topics 
Topics  Outside  the  Scope  of  a  Forest 
Plan  Revision 

The  alternative  shown  below  are 
preliminary  and  continue  to  be 
developed.  New  alternatives  may  be 
created  as  a  result  of  public 
involvement.  Some  of  the  preliminary 
alternatives  may  not  be  analyzed  in 
detail. 

Alternative  A  (No  Action) 

Theme — ^The  theme  for  this 
alternative  is  to  continue  the 
management  area  allocations,  activities, 
and  management  direction  of  the 
current  Forest  Plan. 

How  Revision  Topics  are  Affected 

— ^Wildemess/Roadless — ^About  21%  of 
the  Forest  is  managed  as  either 
wilderness,  proposed  wilderness,  or 
roadless.  Davis  Peak  and  Service 
Creek  FPAs  continue  to  be 
recommended  for  wilderness 
designation. 

— ^Recreation  Opportunities/Resolution 
of  Travel  Confficts — 

Semi-primitive  recreation 
opportimities  are  emphasized.  About 
42%  of  the  Forest  provides  non- 
motorized  recreation  opportimities 
while  the  remainder  of  the  Forest  (58%) 
offers  motorized  recreation 
opportunities. 

— ^Timbe^— The  ASQ  was  360  MMBF  for 
the  first  decade.  Based  on  actual 
timber  offered  figures  during  the  9 


years  of  plan  implementation,  the  No 
Action  ASQ  is  250  MMBF.  About 
20%  of  the  Forest  has  an  emphasis  on 
wood  fiber  production. 

— Biodiversity — Management  of 
ecosystems  is  not  well  addressed. 

— ^Wild  and  Scenic  Rivers — No 
additional  eligible  Wild  and  Scenic 
River  candidates  are  identified 
(Portions  of  the  Elk  and  Encampment 
Rivers,  totalling  54.5  miles,  continue 
to  be  recommended  for  Wild  and 
Scenic  River  designation  and  have 
been  given  interim  protection). 

Alternative  B 

Theme — ^The  theme  for  this 
alternative  is  to  modify  current 
direction  to  put  more  emphasis  on 
natural  distiubance  agents,  such  as  fire, 
insects  and  disease,  to  modify 
vegetation  composition  and  structure  to 
resemble  the  range  of  conditions  found 
before  European- Americans  began  to 
alter  the  landscape. 

How  Revision  Topics  are  Affected 

— ^Wildemess/Roadless — ^The  roadless 
character  of  all  inventoried  roadless 
areas  would  be  maintained  by 
prohibiting  timber  harvest  and 
motorized  use.  About  60%  of  the 
Forest  would  be  managed  as  either 
wilderness  or  roadless.  Wilderness 
recommendation  options  1  through  4 
are  available.  (Wilderness  option 
descriptions  follow  aheraative 
descriptions) 

— Recreation  Oi^rtunities/Resolution 
of  Travel  Coi^cts— ^on-motorized 
recreation  opportunities  would  be 
emphasized  on  most  or  the  Forest. 
Arterial  and  collector  roads  would 
generally  be  closed  to  public 
motoriz^  use  or  managed  at  low 
maintenance  levels  to  mscourage  high 
levels  of  use. 

— ^Timber — ^The  planned  timber  harvest 
level  (ASQ)  would  be  greatly  reduced 
(compared  to  alternative  A)  due  to  the 
fewer  acres  available  and  the  lower 
intensity  of  management. 

— ^Biodiversity — ^Reliance  on  natural 
disturbances  to  shape  the  composition 
and  structure  of  vegetation  involves  a 
high  degree  of  unpredictability, 
uncertainty  and  risk.  Not  all  of  the 
Forest  can  be  managed  in  this  feshion 
due  to  legal  and  social  obligations  i.e. 
fire  control  nearprivate  land 
developments.  Ine  lack  of 
management  control  of  the  process 
and  the  high  degree  of  uncertainty 
regarding  die  timing  and  location  of 
natural  disturbances  make  the 
identification  of  enviromnental 
consequences  difficult. 


— ^Wild  and  Scenic  Rivers — ^All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

AhemativeC 

Theme — ^The  theme  for  this 
alternative  is  to  modify  current 
direction  to  utilize  management  actions 
such  as  timber  harvest  and  prescribed 
burning  to  produce  goods  and  services 
and  modify  vegetation  composition  and 
structure  to  resemble  the  range  of 
conditions  found  before  European- 
Americans  began  to  alter  the  Wdscape. 

How  Revision  Topics  are  Affected 

— ^Wilderoess/Roadless — Inventoried 
roadless  areas,  having  enough  suitable 
timberlands  to  potentially  offer 
economically  viable  timl^r  sales, 
could  be  entered  for  timber  harvest 
while  other  roadless  areas  would  be 
managed  primarily  with  natural 
disturbances  and  prescribed  fire. 
Wilderness  recommendation  options 
1  throu^  3  are  available. 

— ^Recreauon  Oimortunities/Resolutions 
of  Travel  Confficts— There  would  be  a 
mix  of  open  and  closed  roads  with  a 
continu^  emphasis  on  semi¬ 
primitive  motorized  and  non- 
motorized  recreation  opportunities. 

— ^Timber^Timber  rotation  ages  would 
be  longer  and  the  harvest  units  larger 
to  better  duplicate  the  timing,  location 
and  size  of  natural  disturbances. 

— ^Biodiversity — Using  management 
actions  to  shape  the  composition  and 
structure  of  vegetation  h^  more 
predictable  consequences  than  does 
using  natural  disturbances  because 
the  timing  and  location  of 
management  actions  is  controlled.  Not 
all  of  the  Forest  could  be  managed  in 
this  feshion  due  to  legal  and  social 
obligations  i.e.  large  timber  harvest 
units  visible  from  sensitive  viewing 
points. 

— ^Wild  and  Scenic  Rivers — ^All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Alternative  D 

Theme — ^The  theme  of  this  alternative 
is  to  modify  current  direction  to  ensure 
the  stability  of  the  local  wood  fiber 
industry,  contribute  towards  national 
wood  fiber  demands  and  offer  increased 
motorized  recreation  opportunities. 

How  Revision  T(q;>ic8  are  Affected 

— ^Wildemess/Roadless — ^Inventoried 
roadless  areas  would  be  entered  for 
timber  harvest  and  other  resource 
activities  as  necessary  to  meet  the 
current  timber  demand  level  of  33.75 
MMBF  annually.  Roads  constructed 
into  these  areas  would  be  built  to  a 
low  standard  and  would  be  closed  to 
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public  motorized  use.  Wilderness 
recommendation  options  1  and  3  are 
available. 

— ^Recreation  Oimoitxmities/Raeohition 
of  Travel  Coi^rts — Roads  outside  of 
existing  roadless  areas  would 
generally  be  open  to  motorized  travel 
with  restrictions  only  as  necessary  to 
protect  sensitive  resources.  About 
60%  of  the  Forest  would  provide  for 
non-motorized  recreation 
opportunities  while  the  remaindm* 
would  provide  motorized  recreation 
opportunities. 

—Timber— Existing  Standards, 
Guidelines,  and  Management  Area 
Allocations  would  be  modified  to 
ensure  that  an  ASQ  of  337.5  MMBF, 
for  the  decade,  could  be  sustained. 

— ^Biodiversity — Management  actions, 
such  as  timber  harvest,  needed  to 
achieve  objectives,  will  be  designed  to 
mimic  natural  disturbances  as  much 
as  possible. 

— ^Wild  and  Scenic  Rivers— All  eligible 
Wild  and  Scenic  River  candidate 
would  be  given  interim  protection. 

Alternative  E 

Theme— The  theme  for  this 
alternative  is  to  modify  current 
direction  to  utilize  management  actions 
such  as  timber  harvest  and  prescribed 
burning  to  produce  goods  and  services 
and  modify  vegetation  composition  and 
structure  to  resemble  the  range  of 
conditions  found  before  European- 
Americans  beg^  to  alter  the  landscape. 
This  is  the  same  as  Alternative  C  with 
the  exception  that  timber  management 
actions  must  result  in  an  above-cost 
timber  sale  program. 

How  Revkian  Topics  Art  Affiacted 
— ^Wildemess/Roadless — ^Roadless  areas, 
not  recommended  for  wilderness  and 
having  suittfole  timberlands,  could  be 
enter^  for  timber  harvest  if  road 
construction  and  timber  harvest 
would  result  in  an  above  cost  timber 
rogram.  Other  roadless  areas  would 
e  managed  primarily  with  natural 
disturbances  and  prescribed  fire. 
Wilderness  recommendation  options 
1  throu^  3  are  available. 

— Recreation  Opportunities/Resolution 
of  Travel  Ccmuicts— There  would  be  a 
mix  of  open  and  closed  roads  with  a 
continu^  emphasis  on  semi- 
primitive  motcnized  and  non- 
motorized  recreation  opportunities. 

— ^Timber— Timber  rotation  ages  wcHild 
be  longer  and  the  harvest  units  larger 
to  better  duplicate  the  frequency  a:^ 
size  of  natural  disturbances.  Timber 
harvest  levels  would  depend  upon 
revenues,  costs  and  our  ability  to 
sustain  an  above  cost  timber  sale 
program. 


— ^Biodiversity — Using  management 
actions  to  ^ape  the  composition  and 
structure  of  vegetation  hu  nmre 
predictable  consequences  than  does 
using  natural  disturbances  because 
the  timing  and  location  of 
management  actions  is  controlled.  Not 
all  of  the  Forest  could  be  managed  in 
this  fashion  due  to  legal  and  social 
obligations  i.e.  large  timber  harvest 
units  visible  from  sensitive  viewing 
points.  The  need  for  increased 
financial  efficiency  could  limit  the 
management  actions  available  i.e. 
vegetation  treatment  with  salvage 
sales.  If  low  timber  values  limit 
hiunan  intervention,  opportunities  to 
modify  vegetation  compositicm  and 
structure  would  be  decreased. 

—Wild  and  Scenic  Rivers— All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Alternative  F 

Theme— The  theme  of  this  alternative 
is  to  modify  current  direction  to 
concentrate  intensive  management 
activities  such  as  timber  barest  and 
recreation  development  in  areas  where 
they  have  historically  occurred.  Areas 
with  little  or  no  sign  of  past  intensive 
management  activities  ^11  remain  In 
that  condition. 

How  Revision  Topics  are  Affacted 

— Wildemess/Roadless — ^Inventoried 
roadless  areas,  which  represmit  areas 
with  little  or  no  sign  of  past  intensive 
management  activities,  would  be 
managed  to  maintain  their  roadless 
condition  by  prohibiting  timber 
harvest  and  road  construction. 

Roaded  areas,  which  tend  to  have  a 
history  of  human  activity,  would  be 
intensively  managed  for  multiple  uses 
and  roads  would  tend  to  remain  open 
to  public  motorized  travel.  Wilderness 
recommendation  options  1  through  4 
are  available. 

—Recreation  Opportunities/Resolution 
of  Travel  Conflicts — ^This  alternative 
would  provide  a  mix  of  motorized 
and  non-motorized  recreational 
opportunities  with  the  motorized 
opportunities  occurring  mostly  in 
areas  associated  with  intensive 
management. 

— ^Timber — Overall  timber  harvest  levels 
might  be  only  slightly  lower  (than 
Alternative  A)  but  would  be  more 
concentrated. 

— ^Biodiversity — ^Roaded  areas  would  be 
managed  to  feature  a  range  of  habitat 
conditions  with  a  tendency  towards 
young  and  vigorous  forest  vegetation. 
Unroaded  areas  would  be  managed  to 
feature  older  vegetation. 


— ^Wild  and  Scenic  Rivers — ^AU  eligible 
Wild  and  Scenic  River  candidate 
would  be  given  interim  protection. 

Alternative  G 

Theme — ^The  theme  of  this  alternative 
is  to  modify  current  direction  to 
produce  goods  and  services  and  modify 
vegetation  composition  and  structure  at 
th^  different  levels  of  intensity  in 
separate  areas  of  the  Forest 
Level  1 — Natural  disturbances,  with  a 
minimum  of  management  activity,  will 
occur  on  capable  and  available 
inventoried  roadless  areas. 

Level  2 — Natural  disturbances  will  be 
mimicked  through  low  intensity  activity 
on  the  invented^  roadless  areas  not 
found  capable  or  available. 

Level  3 — ^Natural  processes  will  be 
modified  to  meet  a  variety  of  demands 
through  high  intensity  activity  on  all 
remaining  Forest  lan^.  ^ 

How  Revision  Topics  are  Affacted 

— ^Wildemess/Roadless — Inventoried 
roadless  areas  found  capable  and 
available  as  wilderness  would  be 
managed  with  Tuinimum  human 
intervention  by  prohibiting  timber 
harvest  and  road  construction. 
Inventoried  roadless  areas  found  not 
capable  or  available  as  wilderness 
would  be  managed  with  some  human 
intervention  by  featuring  low 
intensity  timber  harvest  and  otha 
resource  activities  to  mimic  natural 
disturbances.  Roaded  areas  would  be 
intensively  managed  for  multiple  uses 
with  a  higb  level  of  human 
intervention.  Wilderness 
recommendation  options  1  through  4 
are  available. 

— ^Recreation  Opportunities/Resolution 
of  Travel  Conflicts— This  altmnative 
would  provide  a  mix  of  motorized 
and  non-motorized  recreational 
opportimities. 

— ^Timbeiv-Overall  timber  harvest  levels 
would  be  lower  (than  Alternative  A). 
— ^Biodiversity — ^Areas  with  high  human 
intervention  would  feature  a  range  of 
habitat  conditions  with  a  tendency 
towards  young  and  vigorous  forest 
vegetation.  Ar^  with  little  human 
intervention  would  be  managed  to 
feature  older  vegetation. 

— ^Wild  and  Scenic  Rivers — ^AU  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Alternative  H 

Theme — ^The  theme  of  this  alternative 
is  to  modify  current  direction  to 
facilitate  high  levels  of  development, 
resource  utilization  and  motoilBed 
recreation. 
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How  Revision  Topics  are  Affected 
—Wilderness  Roadless — Roadless  areas 
would  be  entered  for  timber  harvest 
and  other  resovirce  activities.  Roads 
would  generally  be  open  to  motorized 
travel  with  restrictions  only  as 
necessary  to  protect  sensitive 
resources.  Only  wilderness 
recommendation  option  1  is  available. 
— ^Recreation  Opportunities/Resolution 
of  Travel  Conflicts — ^Most  of  the . 
Forest,  outside  designated  wilderness, 
would  feature  motorized  recreation 
opportunities. 

— ^Timber — ^More  (than  alternative  A) 
Forest  land  would  have  an  emphasis 
on  wood  fiber  moduction. 

— Biodiversity — ^Tliere  wovild  be  a  wide 
range  of  habitat  conditions  across  the 
Forest  with  an  emphasis  towards 
developing  vigorous  and  healthy 
vegetation. 

— ^Wfld  and  Scenic  Rivers — All  eligible 
Wild  and  Scenic  River  candidates 
would  be  given  interim  protection. 

Wilderness  Options 

Once  a  decision  has  been  made  on  the 
amoimt  of  roadless  area  to  be 
maintained  as  roadless,  the  decision 
maker  then  has  the  option  of 
recommending  all  or  part  of  the  roadless 
area  for  wilderness  designation 
provided  that  it  was  found  capable  and 
available  for  wilderness.  Tentative 
vdldemess  options  are  shown  below. 

Option  1— Torest  Service 
recommends  no  additional  wilderness. 

Option  2 — Forest  Service 
recommends  *  *  *  (small  amount, 
maybe  one  area  and/or  several  additions 
to  existing  wilderness  areas) 

Option  3 — ^Forest  Service 
recommends  *  *  *  (higher  acreage, 
some  of  the  areas  found  capable  and 
available] 

Option  4 — ^Forest  Service 
recommends  *  *  *  (Maximum 
wilderness  where  we  recommend  all  of 
the  areas  fovmd  capable  and  available) 
The  responsible  official  for  approving 
the  Forest  Plan  revision  is  Elizabeth 
Estill,  Regional  Forester,  Rocky 
Moimtain  Region,  USDA  Forest  Service, 
11177  West  8th  Avenue,  P.O.  Box 
25127,  Lakewood,  Colorado  80225.  The 
Forest  Supervisor,  Routt  National 
Forest,  is  delegated  responsibility  for 
preparing  the  Environmental  Impact 
Statement. 

The  Draft  Environmental  Impact 
Statement  and  proposed  Revised  Forest 
Plan  should  be  available  for  public 
review  in  January  1994.  After  a 
minimum  comment  period  of  90  Days, 
the  Final  Environmental  Impact 
Statement  and  Revised  Forest  Plan 
should  be  completed  by  November 
1994. 


The  90  day  public  comment  period  on 
the  Draft  Environmental  Impact 
Statement  will  commence  on  the  day 
the  Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability”  in 
the  Federal  Register. 

It  is  very  important  that  those 
interested  in  tMs  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  Draft 
Environmental  Impact  Statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3).  Please  note  that  comments 
you  make  on  the  Draft  Environmental 
Impact  Statement  will  be  regarded  as 
public  information. 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
Environmental  Impact  Statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers’  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  \mtil  after 
completion  of  the  Final  Environmental 
Impact  Statement.  City  ofAngoon  v. 
Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
This  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  tiie  Final 
Environmental  Impact  Statement. 

Dated:  July  7, 1993. 

Elizabeth  Estill, 

Regional  Forester. 

[FR  Doc.  93-16627  Filed  7-13-93;  8:45  am] 
BILLMQ  CODE  S410-11-M 

Grand  Island  Advisory  Commission 
Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Grand  Island  Advisory 
Commission  Meeting. 

SUMMARY:  The  Grand  Island  Advisory 
Commission  will  meet  on  July  26, 1993 
at  8  a.m.  at  the  Comfort  Inn  on  M-28 
East  in  Munsing,  Michigan.  An  agenda 
for  the  one  day  meeting  will  consist  of 
an  update  on  the  Draft  Enviromnental 
Impact  Statement  from  the  Planning 
Team,  a  discussion  by  Dr.  Cantrill  on 
concensus  building  and  a  discussion  of 


the  feasibility  study  by  the  feasibility 
committee. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  this  meeting  to 
Dennis  Jones,  Public  Service  Team 
leader,  Hiawatha  National  Forest,  2727 
N.  Lincoln  Road,  Escanaba,  MI  49829. 
(906) 786-4062. 

July  7, 1993. 

Donald  E.  Hewlett, 

Acting  Forest  Supervisor. 

(FR  Doc.  93-16583  Filed  7-13-93;  8:45  am) 
BILUNQ  CODE  S410-11-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zonee  Board 

[Order  No.  647] 

Expansion  of  Foreign-Trade  Zone  75 
Phoenix,  AZ 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u], 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order. 

Whereas,  an  application  firom  the  City 
of  Phoenix,  Arizona,  grantee  of  Foreign- 
Trade  Zone  No.  75,  for  authority  to 
expand  and  relocate  its  general-purpose 
zone  in  Phoenix,  Arizona,  within  the 
Phoenix  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  Juno  22, 1992  (Docket  19-92, 
57  FR  29277,  7/1/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board’s 
regulations,  including  section  400.28. 

Signed  at  Washington,  DC.  this  2nd  day  of 
July,  1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Chairman.  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

(FR  Doc  93-16687  Filed  7-13-93;  8:45  am] 
BILUNQ  CODE  3610-OS-F 
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[Order  No.  648] 

Expansion  of  Foreign-Trade  Zona  177 
Evansville,  IN 

Pursuant  to  its  authority  imdw  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Indiana  Port  Commission,  grantee  of 
Foreign-Trade  Zone  No.  177,  for 
authority  to  expand  its  general-purpose 
zone  in  Evansville,  Indiana,  within  the 
Evansville  Customs  port  of  entry,  was 
filed  by  the  Foreign-Trade  Zones  (FTZ) 
Board  on  Jtme  29, 1992  pocket  21-92, 

57  FR  30464,  7/9/92); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board’s  regulations;  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  eiqiand 
its  zone  as  requeued  in  the  applicaticm, 
subject  to  the  Act  and  the  Boat’s 
regulations,  including  section  400.28. 

Signed  Washington,  DC.  this  2nd  day  of 
July,  1993. 

Barbara  £.  Stafford, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
ofAhanates,  Foreign-Trade  Zones  Board. 

(FR  Doc.  93-16686  Filed  7-13-03;  6:45  am] 
BiLUNQ  CODE  3610-OS-P 


INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-570-820] 

Rnal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Watenaorlcs  Fittings  and 
Accessories  thereof  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  July  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration. 

U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC.  20230;  telephone: 

(202) 482-4929. 


Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  certain 
compact  ductile  iron  waterworks 
(CDIW)  fittings  and  accessories  thereof 
from  the  People’s  Republic  of  China 
(PRC)  are  being,  or  are  likely  to  be.  sold 
in  the  United  ^tes  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
and  that  critical  circumstances  exist. 

The  estimated  margin  is  shown  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  (1)  certain  compact 
ductile  iron  waterworks  fittings  of  3  to 
16  inches  nominal  diameter  regardless 
of  shape,  including  bends,  tees,  crosses, 
wyes,  reducers,  adapters,  and  other 
shapes,  whether  or  not  cement  line,  and 
whether  or  not  covered  with  bitumen  or 
similar  substance,  conforming  to 
AWWA/ANSI  specification  C153/ 
A21.53.  and  rat^  for  water  working 
pressure  of  350  PSI;  and  (2)  certain 
QDIW  fittings  accessories  which 
typically  consist  of  a  standard  ductile 
iron  gland,  a  styrene  butadiene  rubber 
(SBR)  gasket,  the  requisite  number  of 
Cor-Ten  steel  or  ductile  iron  T-head 
bolts,  and  hexagonal  nuts,  for  fittings  in 
sizes  3  to  16  in^es,  conforming  to 
American  Water  Works  AssodatiGn/ 
American  National  Standards  Institute 
(AWWA/ANSI)  specification  Cl  11/ 
A21.il.  and  rated  for  Mmter  working 
pressure  of  350  PSL  Gaskets,  bolts  and 
nuts  are  only  included  if  they  are 
imported  as  an  accessory  pack  with  a 
gland.  However,  glands  imported 
separately  are  included  in  the  scope  of 
investigation. 

The  types  of  CDIW  fittings  covered  by 
this  investigation  are  compact  ductile 
iron  mechanical  joint  waterworks 
fittings  and  compact  ductile  iron  push- 
on  joint  waterworks  fittings,  both  of 
which  are  used  for  the  same 
applications.  CDIW  fittings  are  used  to 
join  water  main  presstire  pipes,  valves, 
or  hydrants  in  straight  lines,  and 
change,  divert,  divide,  or  direct  the  flow 
of  raw  and/or  treated  water  in  piping 
systems.  CDIW  fittings  attadi  to  the 
pipe,  valve,  or  hydrant  at  a  joint  and  are 
used  principally  for  mtmicipal  water 
distribution  systems. 

CDIW  fittings  accessories  are  used  to 
join  mechanic^  joint  CDIW  fittings  to 
pipes.  The  accessories  ensure  the 
completeness  of  the  seal  between  the 
CDIW  fitting  and  pipe.  Mechanical  joint 
fittings  must  be  used  with  CDIW 
accessories.  Push-on  fittings  do  not 


require  CDIW  accessories  other  than  a 
SBR  ^ket.  V 

CDIW  fittings  with  nominal  diameters 
greater  than  16  inches,  and  the 
accessories  used  vrith  CDIW  fittings 
with  nominal  diameters  greater  thm  16 
inches,  are  specifically  excluded  from 
the  scope  of  the  investigation. 
Nonmalleable  cast  iron  fittings  (also 
called  gray  iron  fittings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  this 
investigation.  Nonmalleable  cast  iron 
fittings  have  little  ductility  and  are 
generally  rated  only  150  to  250  PSI. 
Full-bodied  ductile  fittings  have  a 
longer  body  design  than  a  compact 
fitting  because  in  the  compact  design 
the  straight  section  of  the  body  is 
omitted  to  provide  a  more  compact  and 
less  heavy  fitting  without  reducing 
strength  or  flow  characteristics.  In 
addition,  the  full-bodied  ductile  fittings 
are  thicker  walled  than  the  compact 
fittings.  Full-bodied  fittings  are  made  of 
either  gray  iron  or  ductile  iron,  in  sizes 
of  3  to  48  inches,  conform  to  AWWA/ 
ANSI  specification  C110/C21.10,  and 
are  rated  to  a  maximum  of  only  250  PSI. 
In  addition,  compact  ductile  iron- 
flanged  fittings  are  excluded  from  the 
scope  of  this  investigation,  as  they  have 
significantly  different  characteristics 
and  uses  than  CDIW  fifties. 

CDIW  fittings  are  classifiable  under 
subheading  7307.19.30.00,  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Standard 
ductile  iron  glands  are  classifiable 
under  HTSUS  subheading 
7325.99.10.00,  styrene  butadiene  rubber 
gaskets  are  classifiable  imder  HTSUS 
subheading  4016.93.00.90,  T-Head  bolts 
of  steel  or  ductile  iron  are  classifiable 
under  HTSUS  subheading 
7318.15.20.90,  and  hexagonal  nuts  are 
classifiable  under  HTSUS  subheading 
7318.16.00.00,  Althm^  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Case  History 

Since  otir  affirmative  preliminary 
determination  of  critical  circiunstances. 
on  April  28, 1993  (58  FR  26960,  May  6. 
1993),  the  following  events  have 
occurred. 

We  verified  the  responses  of  Qiina 
National  Metal  Products  Import  and 
Export  Corporation  (CMP),  Song  Zhuang 
Fovmdry,  Bin  He  Foundry,  and  Sigma 
Corporation  in  the  United  States  and  the 
PRC  from  April  6, 1993  through  April  8, 
1993  and  April  23, 1993  throu^  May  3, 
1993,  respectively.  Petitioners  and 
respondent  filed  case  briefs  on  Jtme  3, 
1993  and  rebuttal  briefr  on  June  8, 1993. 
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A  public  hearing  was  held  on  June  10, 
1993. 

Separate  Rates 

As  noted  in  the  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 

Sparklers  from  the  People’s  Republic  of 
China  (56  FR  20588,  May  6, 1991] 
{Sparklers],  we  have  followed  a  policy 
of  issviing  separate  rates  in  non-market 
economy  investigations  where 
respondents  can  demonstrate  both  a  de 
jure  and  de  facto  absence  of  central 
government  control  with  respect  to 
exports.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  central  control  would 
include:  (1)  An  absence  of  restrictive 
stipulations  associated  with  an 
inmvidual  exporter’s  business  and 
export  licenses;  and  (2)  any  legislative 
enactments  devolving  central  control  of 
export  trading  companies.  Evidence 
supporting  a  finding  of  de  facto  absence 
of  central  control  with  respect  to  exports 
would  include:  (1)  Whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and 
other  exporters;  and  (2)  whether  each 
e^morter  can  keep  the  proceeds  from  its 
sales. 

In  previous  investigations  and 
administrative  reviews  in  which  the 
separate  rates  test  has  been  applied,  the 
Department  has  not  distinguisned 
exporters  on  the  basis  of  ownership. 

That  is,  state  ownership  did  not 
preclude  an  exporter  from  receiving  a 
separate  rate.  We  now  have 
reconsidered  this  policy  and  have 
determined  that  it  is  not  appropriate  to 
assign  separate  rates  to  state-owned 
enterprises.  We  have  determined  that  an 
entity  cannot  be  completely  free  of 
centred  government  control  with  respect 
to  exports  if  it  is  owned  by  the  centi^ 
government,  regardless  of  whether  the 
indicia  set  forth  in  Sparklers  have  been 
met.  State  ownership  provides  the 
central  government  the  opportunity  to 
manipulate  prices  whether  or  not  it  has 
taken  advantage  of  that  opportunity 
during  the  period  of  investigation.  Thus, 
in  all  future  investigations  and 
administrative  reviews,  the  Department 
will  not  consider  requests  for  separate 
rates  from  state-owned  enterprises. 

In  the  instant  investigation,  CMP  is 
100  percent  ovmed  by  CMMC,  a  state- 
owned  trading  company,  which  is  100 
percent  owned  by  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooptation.  Accordingly,  given  that  the 
PRC  is  a  non-market  economy  (NME), 
that  the  subject  merchandise  is  not 
produced  by  a  market-oriented  industry, 
and  CMP  is  a  wholly-owned  subsidiary 
of  CMMC,  it  is  not  entitled  to  a  separate 
rate.  Fu'^hermore,  petitioneTs’  and  / 


respondent’s  additional  arguments 
relating  to  the  separate  rates  issue  are 
now  rendered  moot  due  to  the 
Department’s  reconsideration  of  the 
separate  rates  policy. 

Best  Information  Available 

Since  respondent  CMP  is  ineligible 
for  a  separate  rate  due  to  its  ownership 
status,  and  we  did  not  receive  an 
adequate  consolidated  questionnaire 
response  from  the  PRC  government  on 
behalf  of  all  PRC  producers  and 
exporters,  we  are  using  best  information 
available  (BIA)  to  catenate  the  margin 
for  all  exporters  from  the  PRC  As  BIA, 
we  are  using  the  information  supplied 
by  the  petitioners  which  was  accepted 
for  purposes  of  initiation. 

Class  or  Kind  of  Merchandise 

In  its  preliminary  determination,  the 
Department  determined  that  fittings, 
glands,  and  accessory  packs  imported 
with  glands  constituted  one  cla^  or 
kind  of  merchandise.  At  that  time,  the 
Department  agreed  to  collect  further 
information  from  petitioners  and 
respondent  in  order  to  evaluate 
respondent’s  request  that  glands  be 
classified  as  a  separate  cl^  or  kind  of 
merchandise.  Using  respondent’s 
January  27, 1993  submission,  conunents 
submitted  prior  to  verification  and 
respondent’s  and  petitioners’  case 
briefs,  we  conducted  a  Diversified 
Products  analysis  to  determine  if 
respondent’s  request  for  a  finding  of  two 
separate  classes  or  kinds  of  merd^andise 
is  valid.  Based  on  our  analysis  the 
Department  finds  that  CDIW  fittings  and 
glands  constitute  one  class  or  kind  of 
merchandise. 

Physical  Characteristics 

Because  fittings  and  glands  are  both 
made  of  ductile  iron,  they  consequently 
are  produced  by  similar  manufocturing 
processes  in  similar  production 
facilities.  The  Department  presumes  that 
a  product  whidi  possesses  the  physical 
characteristics  described  in  the  scope  of 
the  investigation  will  be  covered. 
Although  mere  may  be  slight  differences 
in  the  ph3rsical  characteristics  of  fittings 
and  glan^,  the  differences  claimed  by 
respondent  are  not  great  enough  to  place 
the  two  products  into  different  classes 
or  kinds  of  merchandise.  Mere  lack  of 
resemblance  is  not  determinative  of 
class  or  kind. 

Ultimate  Use 

Customers  purchase  fittings  and 
glands  with  the  same  intended  use-to 
assemble  these  products,  or  use  them  in 
conjunction  wifo  a  pre-existing 
waterworks  system  and,  thereby,  change 
the  direction  of  water  flow  and/or  cany 


water  through  the  system.  Customers 
who  purchase  mechanical  joint  fittings 
are  aware  of  the  need  to  secure  these 
fittings  with  a  gland  or  similar  retaining 
product. 

Expectations  of  the  Ultimate  Purchasers 

The  Departmmit  notes  that  when 
customers  purchase  mechaniiral  joint 
fittings,  they  fully  expect  to  use  foe 
requisite  nximber  of  ^ands  to  hold  foe 
fittings  in  place.  Although 
inter^angeability  may  an 
appropriate  factor  in  cases  involving 
variations  of  foe  same  product,  i.e., 
antifriction  bearings,  it  is  not 
necessarily  so  in  a  case  involving 
products  which  comprise  a  system. 
CDIW  fittings  and  gl^ds  are  integral 
parts  of  waterworlu  systems,  and  when 
taken  as  a  whole,  interchangeability  is 
not  a  requirement  among  eadi  product 
within  this  system  in  order  to  clasnfy 
foe  products  of  this  system  as  one  class 
or  kind  of  merchandise. 

Channels  of  Trade 

The  Department  notes  that 
distributors  sell  not  only  fittings  and 
glands  but  also  all  other  waterworks 
products  that  are  needed  in  a  municipal 
water  system.  Respondent’s  December 
16, 1992  Class  or  Kind  Response, 

E^foibit  4,  outlines  identiced  channels  of 
distribution  for  both  fittings  and  glands 
for  use  in  foe  waterworks  industry. 
Respondent’s  argument  that  glan^  sold 
to  foe  gas  industry  flow  throvigh  a 
different  channel  of  trade  is  not  a 
compelling  argument  for  determining 
that  glands  constitute  a  separate  class  or 
kind  of  merchandise.  The  fact  that 
glands  flow  through  an  additional 
channel  of  trade  does  not  negate  foe  fact 
that  foe  channels  of  trade  are  identical 
with  regard  to  foe  waterworks  industry. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  CDIW 
fittings  and  accessories  thereof  from  foe 
PRC  to  foe  United  States  were  made  at 
less  than  fair  value,  we  compared  foe 
United  States  price  (USP)  to  foe  foreign 
market  value  (FMV),  as  specified  in  foe 
"United  States  Price”  and  ’Toreign 
Maricet  Value’’  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  IM-146  import 
statistics  from  January  through  Aprd 
1992,  of  subject  merchandise,  as 
contained  in  foe  petition.  No 
adjustments  were  made  to  petitioners’ 
calculation  using  foe  IM-146  statistics. 

Foreign  Mariut  Value 

We  based  FMV  on  foe  methodology 
contained  in  foe  petition.  Petitioners 
contend  that  foe  FMV  of  PRC-produced 
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imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act,  which 
concerns  NME  countries.  The  PRC  is 
presumed  to  be  an  NME  within  the 
meaning  of  section  771(18)(c)  of  the  Act, 
and  the  Department  has  treated  it  as 
such  in  previous  investigations  (see. 

Final  D^rmination  of  Sales  at  Less 
Than  Fair  Value:  Sulfanilic  Acid  from 
the  PRC.  57  FR  29705  (July  6, 1992)).  In 
accordance  with  section  773(c)  of  the 
Act.  FMV  in  NME  cases  is  based  on 
NME  producers’  foctors  of  production 
(valu^  in  a  madcet  economy  coimtiy). 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production.  In  valuing  the  factors  of 
production,  petitioners  used  India  as  a 
siuTogate  country. 

Petitioners  used  one  of  the 
petitioner’s  foctors  for  raw  material 
inputs,  energy,  and  labor  for  constructed 
value  (CV).  The  raw  material,  energy 
and  labor  factors  for  producing  certain 
CDIW  fittings  and  accessories  thereof 
are  based  on  one  petitioner’s  actual 
experience  throu^  December  1991. 
Overhead  expenses  are  expressed  as  a 
percentage  ot  the  cost  of  manufacture  as 
experienced  by  one  of  the  petitioners. 

In  accordance  with  the  hierarchy  for 
preferred  input  values  as  set  forth  in  the 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From  the 
People’s  Republic  of  China  (PRC),  57  FR 
21058  (May  18, 1992)  (Comment  4). 
petitioners  first  used  publicly  available 
published  information  (PI)  i^m  India  to 
value  the  factors  of  production  before 
resorting  to  unclassified  information 
contained  in  U.S.  government  cables  or 
to  their  own  costs  of  production. 
Petitioners  based  the  value  of  raw 
material  costs  for  fluorite,  limestone, 
silicon,  and  copper  scrap  on  PI  from 
India.  Petiticmers  based  the  value  of  raw 
material  costs  for  pig  iron,  coke,  and 
ferrosilicon  on  cable  information  from 
the  U.S.  consulate  in  India. 

Petitioners  based  raw  material  costs 
for  ferrosilicon  magnesium,  cement 
lining,  and  bitmninous  coating  on  one 
of  the  petitioner’s  costs  as  of  December 
1991.  Petitioners  based  the  natural  gas 
value  on  PI  from  India,  labor  and 
electricity  values  on  cable  information 
from  the  U.S.  consulate  in  India,  and  the 
oxygen  value  on  one  of  petitioner’s  costs 
of  production. 

Pursuant  to  section  773(c)  of  the  Act, 
petitioners  added  to  CV  the  statutory 
minima  of  ten  percent  for  general 
expenses  and  eight  percent  for  profit, 
and  a  percentage  of  the  cost  of 
manuracture  for  packing  expenses. 


Critical  Circumstances 

On  March  31, 1993,  petitioners 
alleged  that  “critical  circumstances’’ 
exist  with  respect  to  imports  of  the 
subject  merchandise  fircm  the  PRC. 
Section  733(e)(i)  of  the  Act  provides 
that  the  Department  will  determine 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
wMch  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and, 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  requisite  (A)(i)  above,  we 
nom^ly  consider  whether  there  ^s 
been  an  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  in  determining 
whether  there  is  a  history  of  dumping. 
Regarding  requisite  (A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  for  purchase  price  comparisons 
and  15  percent  or  more  for  exporter’s 
sales  price  comparisons  as  sufficient  to 
impute  knowledge  of  dumping.  Since 
the  final  estimate  dumping  margin  for 
all  exporters  of  CDIW  fittings  and 
accessories  from  the  PRC  is  in  excess  of 
25  percent,  we  can  impute  knowledge  of 
dumping  \mder  section  733(e)(l)(A)(ii) 
of  the  Act 

For  purposes  of  determining  whether 
there  have  been  massive  imports  over  a 
relatively  short  period  of  time,  the 
Department  did  not  consider  the 
company-specific  data  submitted  by 
respondent  on  April  16, 1993,  because  , 
it  has  not  demonstrated  that  it  qualifies 
for  a  separate  rate.  The  Department 
lacked  monthly,  country-wide  shipment 
data,  due  to  the  PRC  Government’s 
fail\ire  to  provide  an  adequate 
consolidated  questionnaire  response  on 
behalf  of  all  PRC  producers  and 
exporters.  As  a  result,  the  Department 
was  forced  to  assume,  as  BIA,  that  there 
have  been  massive  imports  over  a 
relatively  short  period  of  time. 
Accordingly,  we  find  that  critical 
circumstances  do  exist  in  this 
investigation. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  CMP  by  using  standard  verification 
procediu^s,  including  the  examination 
of  relevant  sales  and  financial  records, 


and  selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 
Comment  1 

Petitioners  argue  that  the 
Department’s  policy  of  calculating 
separate  rates  for  individual  exporters  in 
PRC  investigations  is  bad  policy  because 
it  is  inconsistent  with  the  determination 
that  the  subject  merchandise  is  not 
produced  by  a  market-oriented  indxistry 
and  with  the  Department’s  separate  rate 
policy  in  market  economy 
investigations.  Petitioners  also  maintain 
that  it  is  not  necessary  for  the 
Department  to  consider  the  de  fecto 
absence  of  central  government  control 
where  respondents  have  failed  to 
establish  a  de  j\ire  absence  of  central 
government  control  and  that 
furthermore  the  mere  existence  of 
legislative  enactments  does  not  establish 
an  absence  of  de  jure  control. 

Petitioners  also  claim  that  the 
Department’s  precedent  in  other  NME 
investigations  does  not  require  the 
Department  to  calculate  a  separate  rate 
for  CMP  in  this  investigation. 

Petitioners  believe  that  the 
determinations  cited  by  respondent  may 
be  distinguished  and  that  the 
Department’s  separate  rate  policy  is 
evolving.  Finally,  petitioners  argue  that 
even  if  the  Department  chooses  to 
disregard  petitioners’  arguments 
concerning  the  problems  with  its 
separate  rate  policy  in  MNE 
investigations,  based  on  the  record 
evidence,  CMP  does  not  qualify  for  a 
separate  rate  because  it  has  not 
conclusively  demonstrated  both  a  de 
jure  and  de  facto  absence  of  central 
government  control.  Accordingly,  CMP 
must  be  assigned  a  BIA  rate,  according 
to  petitioners. 

^spondent  argues  that  the 
Department  shoiild  calculate  separate 
rates  for  CMP’s  sales  of  fittings  and 
glands  on  a  fectory  specific  b^is 
because  it  fulfills  all  relevant  de  facto 
and  de  jure  criteria  of  the  test 
establi^ed  in  the  Sparklers  case. 
Respondent  claims  that  petitioners 
discard  the  Department’s  established 
stanc^d  and  that  the  relationship 
between  CMMC  and  CMP  is  irrelevant 
Respondent  also  states  that  it  is  not 
related  to  any  other  exporters  or 
producers  of  the  subject  merchandise. 
Moreover,  respondent  maintains  that  all 
prior  Department  determinations 
support  its  request  for  separate  rates  and 
that  separate  rates  would  fulfill  the 
policy  objective  identified  by 
petitioners.  Finally,  respondent 
contends  that  the  preliminary 
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determination  in  this  case  applied  the 
wrong  legal  standard  to  imsupported 
factud  conclusions. 

DOC  Response 

Please  see  “Separate  Rates”  section 
above. 

Comment  2 

Petitioners  state  that  if  the 
Department  determines  that  CMP  is 
entitled  to  a  separate  rate,  certain 
adjustments  must  be  made  to  FMV. 

First,  petitioners  beUeve  that  the 
Department  should  adjust  the  factor  for 
direct  materials  to  accovmt  for  the  delay 
between  production  and  recording  of 
sales.  Petitioners  further  beUeve  that  the 
Department  should  correct  for  an 
vmderstatement  of  the  factor  for 
electricity  at  the  Song  Zhuang  Foimdry. 
Finally,  petitioners  argue  that  the 
Department  should  accept  its  factory 
overhead  information. 

Respondent  argues  that  the 
Department  should  not  use  a  lag  period 
to  calculate  Bin  He’s  material  inputs 
because  the  verifiers’  formula  is 
speculative  and  using  the  lag  is 
inconsistent  with  the  Department’s 
repudiation  of  lag  periods  in  recent 
cases.  Respondent  also  argues  that  the 
Department  should  use  its  pubhc 
information  to  value  factory  overhead 
because  it  is  the  only  reliable 
information  on  the  record.  Respondent 
claims  its  information  is  based  on  actual 
costs,  rather  than  estimates,  whereas 
petitioners’  information  is  imtimely, 
relies  on  information  for  products 
totally  imlike  the  subject  merchandise, 
and  is  based  on  unpublished 
information  from  a  private  source. 
Finally,  respondent  believes  that  if  the 
Deparhnent  uses  petitioners’  overhead 
figures,  they  should  be  adjusted 
according  to  information  submitted  by 
the  Indiem  foundries. 

DOC  Response 

These  issues  are  moot  because  the 
Department  did  not  use  respondent’s 
data. 

Comment  3 

Respondent  argues  that  the 
Department  should  divide  CDIVV  fittings 
and  standard  glands  into  two  distinct 
classes  or  kinds  of  merchandise, 
according  to  the  Diversified  Products 
criteria,  and  terminate  the  case  on 
glands  because  the  petition  contains  no 
evidence  of  sales  at  less  than  fair  value. 
Respondent  states  that  fittings  and 
glands  have  very  different  physical 
characteristics,  are  made  of  different 
materials,  have  different  ANSI/AWWA 
standards,  have  different  weights  and 
sizes  and  require  completely  different 


manufacturing  processes  and  skill 
levels.  Respondent  contends  that  fittings 
and  glands  have  different  uses  and  serve 
completely  different  functions:  The 
function  of  the  fittings  is  to  change  the 
direction  of  water  flow,  whereas  glands 
are  used  to  hold  mechanical  joint 
fittings  in  place.  Respondent  also  states 
that  ^e  expectations  of  the  ultimate 
user  in  buying  fittings  and  glands  are 
entirely  different  with  rega^  to  function 
and  quality.  Respondent  notes  that 
CDIW  fittings  and  glands  move  in  very 
different  channels  of  trade  and  their 
methods  of  distribution  differ. 
Furthermore,  respondent  dtes  the  cost 
difference  between  fittings  and  glands. 
Respondent  purports  to  fiilfill  all  of  the 
Diversified  ihoducts  criteria. 

Petitioners  contend  that  all  glands 
that  may  be  used  with  CDIW  fittings 
should  be  included  within  the  scope  of 
the  petition  because  CDIW  fittings  and 
glands  share  the  same  physical 
characteristics,  ultimate  use,  customer 
expectations,  and  channels  of  trade. 
Petitioners  also  believe  that  if  the 
Department  determines  there  is  more 
than  one  class  or  land  of  merchandise, 
it  should  provide  petitioners  with  an 
opportunity  to  supplement  their 
petition. 

DOC  Response 

Please  see  “Qass  or  Kind  of 
Merchandise’’  section  above. 

Comment  4 

Petitioners  argue  that  the  Department 
should  include  sales  of  Sigma’s 
unrelated  master  wholesaler  in  its 
margin  calctilation.  Petitioners  contend 
that  the  sales  accoxmt  for  a  significant 
percentage  of  U.S.  sales  and  there  is  no 
information  on  the  record  to  indicate 
what  effect  these  sales  will  have  on  the 
dumping  margin. 

Respondent  argues  that  the  exclusion 
of  these  sales  would  reduce  the 
complexity  of  the  investigation  without 
affecting  the  outcome  and  that  this 
exclusion  would  be  consistent  with  the 
Department’s  regulations  and  prior 
practice. 

DOC  Response 

This  issue  is  moot  because  the 
Department  did  not  use  respondent’s 
data. 

Comment  5 

Respondent  argues  that  the 
Department’s  re^sal  to  consider  CMP’s 
critical  ciroimstances  data,  which  was 
solicited  by  the  Department,  was  based 
on  an  erroneous  assumption  that  CMP 
was  not  entitled  to  a  separate  rate. 
Respondent  states  that  CMP’s  exports  to 
the  United  States  decreased  during  any 


reference  period  that  is  used.' 
Respondent  also  notes  that  petitioners’ 
import  data  is  not  representative  of 
imports  of  the  subject  merchandise 
bemuse  the  tariff  nvimbers  are  basket 
categories  which  include  numerous 
items  other  than  CDIW  fittings.  Finally, 
respondent  asserts  that  the  Department 
improperly  inputed  knowledge  of 
dumping  to  Sigma  based  on  a  margin 
derived  from  BIA. 

Petitioners  believe  that  the 
Department’s  affirmative  preUminary 
critical  circumstances  determination  is 
in  accordance  with  law  and  fact 

DOC  Response 

This  issue  is  moot  because  respondent 
is  not  eligible  for  a  separate  rate.  See  our 
discussion  in  the  “Separate  Rates” 
section  above. 

Comment  6 

Respondent  argues  that  gland  packing 
does  not  constitute  further 
manufacturing. 

DOC  Response 

This  issue  is  moot  because  we  did  not 
use  respondent’s  data. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
CDIW  fittings  and  accessories  thereof 
from  the  PRC,  as  defined  in  the  “Scope 
of  Investigation”  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  20, 1992,  wldch  is  90  days 
prior  to  the  date  of  the  publication  of 
our  affirmative  preliminary 
determination.  The  Customs  Service 
shall  reqiiire  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  margin 
amount  by  which  the  FMV  of  the 
subject  merchandise  exceeds  the  USP  as 
shown  below.  The  stispension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exporter 

Weighted 

average 

margin 

percent¬ 

age 

All  Manufacturers/F^nxiucers/Ex- 

127.38 

pofters. 

ITC  Notification 

In  accordance  with  section  735(d)  of 

the  Act.  we  have  notified  the  ITC  of  our 
determination. 
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Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  imder 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(a)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CTR 
353.20(a)(4). 

Dated:  July  6, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  fm  Import 
Administration. 

IFR  Doc  93-16686  Filed  7-13-93;  8:45  am] 
BIUJNQ  CODE  3S1(M>S-P 


[A-403-801] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway;  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
Internationa  Trade  Administration. 
Elepartment  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  April  2, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway.  The  review  covers  one 
exporter,  Skaarfish  A/S,  and  the  period 
Ortober  3, 1990,  throu^  March  31, 

1992.  Bases  on  our  anmysis  of  the 
comments  received,  we  determine  the 
dumping  margin  for  Skaarfish  A/S  to  be 
5.01  percent 

EFFECTIVE  DATE:  July  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Peterson,  Timothy  Volker,  or 
Thomas  Futtner,  Office  of  Antidumping 
Compliance,  Import  Administration. 
International  Trade  Administration. 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4106,  482-6120,  or  482-3814, 
respectively. 

SUPPLEMENTARY  INFORMUtflON: 
Background 

On  April  2, 1993,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  (58  FR 17380)  of 
its  administrative  review  of  the 
antidxunping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway 


(April  12. 1991,  56  FR  14920).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subje^ 
merchandise  excludes  all  other  species 
of  salmon;  Danube  salmon;  Chinook 
(also  called  "king”  or  “quinnat”);  Coho 
(“silver”);  Sockeye  (“redfish”  or 
“bluebati”);  Hiunpback  (“pink”);  and 
Chmn  (“dog”).  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwise  processed  Atlantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  under 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  numl^rs  are  provided  for 
convenience  and  Cvistoms  purposes. 

The  written  description  remains 
dispositive. 

Cost  of  Production  and  Foreign  Market 
Value 

We  calculated  the  cost  of  production 
(COP)  of  salmon  sold  by  Skaarfish  based 
on  the  sum  of  the  following:  (1)  The 
simple  average  of  farmers’  costs  of 
cultivation  (COC)  (which  included  the 
cost  of  materials,  fabrication,  wellboat 
services,  general  expenses  of  the  farmer, 
Fisheoppdrettemes  Salsgag  (FOS)  and 
Norske  Fiskeoppdrettemes  Forening 
(NFF)  fees);  (2)  Skaarfish’s  processing 
expenses;  and  (3)  Skaarfish’s  general 
expenses.  The  total  COP  was  calculated 
on  a  Norwegian  kroner,  per  kilogram 
(NOK/kg)  basis.  To  calculate  the  amount 
of  general  expenses  incurred  by 
Skaarfish,  we  applied  a  cost-based 
percentage  of  total  general  expenses, 
adjusted  for  verification  changes,  for 
salmon  sold  on  or  after  October  3, 1990. 
In  all  cases,  for  salmon  sold  on  or  after 
October  3, 1990,  we  applied  a  freezing 
fee  (see  our  response  to  Comment  10). 

In  these  final  results,  we  have 
corrected  a  clerical  error  in  our 
calculation  of  below-cost  sales.  In 
addition,  based  on  the  comments 
presented  by  both  respondent  and 
petitioner  and  after  further 
consideration  and  review,  we  have 
revised  certain  costs.  As  a  result  of  the 
changes,  the  number  of  third  coimtry 


sales  found  to  be  made  at  or  below  the 
COP  is  now  less  than  90  percent 
Accordingly,  foreim  market  value 
(FMV)  for  om:  final  results  is  based  on 
above-cost  third  cormtry  sales,  not 
constructed  value  as  in  mur  preliminary 
results. 

FMV  was  calculated  based  on  c.i.f., 
duty  paid  prices  to  unrelated  purchasers 
in  France.  Deductions  were  made, 
where  appropriate,  for  foreign  inland 
height  in  Fr^ce,  inland/marine 
insxirance,  third  market  credit, 

Norwegian  export  duties,  brokerage  and 
handling,  inland  freight  in  Norway, 
third  cormtry  import  duties  and  third 
coimtry  warranties.  Because  all  U.S. 
sales  were  purchase  price  transactions, 
we  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit,  commissions  and 
warranty  expenses.  - 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  the  respondent,  Skaarfish 
A/S,  we  held  a  public  hearing  on  May 
17, 1993.  We  received  timely  comments 
from  both  the  respondent  and  the 
petitioner,  the  Coalition  for  Fair  Atlantic 
Salmon  Trade  (FAST). 

Comment  1:  Skaarfish  contends  that 
the  Department  improperly  relied  upon 
a  single  average  COC  factor  for  the 
entire  period  of  review  (FOR)  in  its  COP 
calculations,  thereby  incorrectly 
including  costs  of  production  incurred 
after  the  date  of  sale.  Skaarfish  wants 
the  Department  to  calculate  separate 
COC  factors  for  1990  and  1991,  as  the 
Department  did  in  its  preliminary 
results  for  processing  costs,  to  ensure 
that  all  costs  applied  to  the  sale  of 
salmon  during  me  FOR  were  costs 
incurred  prior  to  the  date  of  sale,  as 
required  by  19  CFR  353.50.  Petitioner 
contends  that  the  statute  does  not 
require  the  Department  to  calculate 
constructed  value  (CV)  by  only  using 
costs  that  have  been  incurred  prior  to 
exportation.  Petitioner  contends  that 
such  an  interpretation  would  render  the 
statute  meaningless,  that  the 
Department  has  never  interpreted  the 
statute  in  the  maimer  argued  by 
Skaarfish,  that  Skaarfish  cites  no 
statutory  or  case  precedent  to  support 
its  proposal,  and  that  Skaarfish’s 
propo^  would  violate  its  own  reading 
of  the  statute  that  a  separate  CV  is 
recmired  for  each  sale. 

Department’s  Position:  We  agree  that 
a  single  COC  should  not  be  used  for  the 
entire  18-month  POR.  Prior  to  issuing 
questioimaires  to  the  salmon  farmers, 
we  determined  that  the  majority  of  sales 
during  the  POR  were  comprised  of 
salmon  harvested  from  sales  of  the  1989 
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and  1990  generations.  Accordingly,  we 
required  farmers  to  report  the  CCXH  for 
those  two  generations.  In  our 
preliminary  results,  however,  we 
calculated  a  single  CCXI  covering  the 
entire  FOR  based  on  a  simple  average  of 
the  farmers’  reported  costs. 

Petitioner  is  correct  to  point  out  that 
we  are  not  required  by  section  773 
(e)(1)(A)  of  the  Tariff  Act  to  calculate  a 
separate  CCX)  based  solely  on  costs 
incurred  prior  to  exportation  for  every 
piece  of  merchandise  exported  to  the 
United  States.  However,  because  no 
1990-generation  salmon  were  harvested 
until  1991,  averaging  the  COC  for  1990- 
generation  salmon  with  1989-generation 
salmon  could  lead  to  distortions  in 
determining  whether  1990-third  coimtry 
sales  were  made  at  prices  below  cost. 
Moreover,  given  the  fluctuations  of 
farmers’  costs  during  the  FOR,  the  ease 
with  which  different  generations’  COC 
can  be  segregated,  and  the  fact  that  we 
have  calculated  sepeirate  1990  and  1991 
processing  costs  for  respondent 
Skaarffsh,  we  believe  that  it  is 
reasonable  to  use  separate  1990  and 
1991  CtXs. 

Accordingly,  for  our  final  results,  we 
have  calculated  separate  COCs  for  the 
1989  and  1990  generations  of  salmon. 

We  have  applied  the  1989-generation’s 
COC  to  all  sales  occurring  in  1990  and 
have  appUed  the  1990-generation’s  COC 
to  all  sales  occurring  thereafter.  We  note 
that,  although  there  were  some  sales  of 
1989-generation  salmon  during  1991, 
the  majority  of  sales  ocxurring  in  1991 
were  ft'om  the  1990-generation  of 
salmon,  and,  therefore,  application  of 
the  1990  COC  to  those  few  sales  of  1989- 
generation  salmon  is  reasonable. 

Comment  2:  Skaarfish  contends  that 
the  Department  should  not  use  a  simple 
average  farmers’  COC  but  rather  a 
weighted  average  COC  based  on  the 
total  quantity  supplied  by  each  farmer 
to  Skaarfish,  Skaa^sh  argues  that,  by 
itself,  weighting  the  sample  selection 
does  not  guarantee  a  representative 
COC. 

Petitioner  contents  that  calculating  a 
weighted  average  COC  for  the  farms  by 
the  volume  each  sold  to  Skaarfish 
would  render  the  sample  results 
xinrepresentative  because  the  double 
wei^ting  would  give  significantly  more 
influence  to  those  farms  that  sold 
relatively  more  salmon. 

Department’s  position:  We  agree  with 
the  petitioner.  We  ensured  the 
representativeness  of  the  sample  by 
weighting  the  original  selection  of  farms 
based  on  the  quantity  of  salmon  sold  to 
Skaarfish  during  the  FOR.  We  used  a 
simple  average  in  the  final  calculation 
because  we  had  accounted  for  the 
weighting  factor,  volume  sold  to 


Skaarfish,  when  selecting  the  farms  in 
our  sample. 

Comment  3:  Skaarfish  contends  the 
Department  should  rely  upon 
Skaarfish’s  wellboat  costs  rather  than 
upon  salmon  farmer  wellboat  costs  in 
calculating  the  COC.  Skaarfish  contends 
that  the  wellboat  costs  it  reported  are 
the  actual  costs  it  incurred  for  wellboat 
transportation,  while  those  wellboat 
charges  reported  by  farmers  reflect 
charges  for  specific  shipments  and  do 
not  represent  costs  incurred  in  the 
normal  course  of  business. 

Petitioner  contends  that  the 
Department  appropriately  used  the 
salmon  farmers’  wellboat  costs  in  its 
analysis. 

Department’s  position:  We  agree,  in 
part,  with  petitioner.  In  our  preliminary 
results,  we  included  farmers’  wellboat 
costs  in  the  COC  because  we  verified 
that  farmers,  in  some  instances,  paid  for 
wellboat  charges  on  sales  to  Skaarfish. 
We  did  not  include  any  Skaarfish 
wellboat  costs  in  the  COP. 

In  its  January  12, 1993,  supplemental 
questionnaire  response,  Skaa^sh 
claimed  that  the  fish  farmers  generally 
inciirred  and  paid  all  wellboat  costs 
associated  with  delivering  salmon  to 
Skaarfish’s  processing  facility.  However, 
in  the  fish  farmers’  January  12, 1993, 
supplemental  questionnaire  responses 
and  Skaarfish’s  May  7, 1993,  case  brief, 
respondents  contended  that  Skaarfish 
routinely  incurred  wellboat  charges  and 
that  such  charges,  rather  than  farmers’ 
wellboat  charges,  should  be  used  in 
calculating  COP. 

Based  on  the  information  on  the 
record,  as  well  as  our  findings  at 
verification,  we  have  determined  that 
the  wellboat  charges  were  paid  by  both 
fanners  and  Skaarfish  during  the  POR. 
^  order  to  fully  captiire  all  wellboat 
charges,  wellboat  charges  incurred  by 
both  the  fanners  and  Skaarfish  should 
be  included  in  COP.  Accordingly,  for 
these  final  results,  we  have  included  the 
farmers’  reported  per-imit  wellboat 
charges  in  the  COC  and  have  added 
Skaarfish’s  wellboat  charges  as  a 
component  of  COP. 

Comment  4:  Skaarfish  contends  that 
the  IDepartment  doubled-coimted  its 
commission  expenses  in  the  COP 
calculation  by  including  the 
commission  expense  in  both  the  "Direct 
Selling  Expense’’  accoimt  as  well  as  the 
"GAA”  account. 

Department’s  position:  For  these  final 
results,  no  commission  expenses  have 
been  included  in  our  COP  calculations 
(see  our  response  to  Comment  5). 

Comment  5:  Skaarfish  contends  that 
the  Department  should  not  deduct 
freight  to  and  in  France,  EC  Duty, 
brokerage,  handling,  insurance,  export 


taxes,  and  warranty  expenses  from  the 
French  price  in  determining  whether  its 
third  country  sales  were  made  at  prices 
below  COP.  Skaarfish  contends  that 
these  costs  are  included  in  the 
Department’s  COP  factor  and  therefore 
must  remain  in  the  French  price  for 
comparison  purposes. 

Department’s positiomVIe  agree  in 
part.  To  determine  whether  sales  have 
been  made  at  less  than  cost,  we  usually 
compare  the  ex-factory  home  market 
price  to  the  COP  of  the  product  (see 
Antifiiction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  et  al.;  Final  Results  of 
Antidumping  Administrative  Review, 

56  FR  31732,  July  11, 1991).  Therefore, 
we  have  compart  the  net  third  coimtry 
price  to  the  adjusted  third-country  COP. 

Comment  6:  Skaarfish  contends  that, 
although  the  Department  adjusted  FMV 
for  a  warranty  expense  incurred  on  U.S. 
sales,  the  Department  did  not  make  a 
circumstance  of  sale  adjustment  to  CV 
to  accoimt  for  home  market  warranty 
expenses,  and  requests  the  Department 
to  do  so  in  its  final  results. 

Alternatively,  Skaarfish  requests  that  no 
warranty  expense  adjustment  be  made 
to  FMV  or  United  States  price  (USP) 
because  the  expenses  reported  for  U.S. 
sales  are  not  actual  warranty  expenses. 
Rather  Skaarfish  characterizes  these 
expenses  as  a  customs  penalty  for 
failure  to  produce  required  entry 
documentation  in  a  timely  manner. 

Department’s  position:  in  its  August 
17, 1992,  questionnaire  response, 
Skaarfish  reported  warranty  expenses 
related  to  sales  in  the  United  States.  At 
verification,  Skaarfish  expkined  that 
the  reported  warranty  expenses  were 
expenses  incurred  to  pay  a  penalty  to 
the  U.S.  Customs  Service.  We  verified 
that  Skaarfish’s  reported  warranty 
expenses  were  not  warranty  expenses, 
but  rather  were  a  customs  penalty.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Tariff  Act,  we  have  subtracted  this 
expense  from  the  USP.  In  addition, 
review  of  Skaarfish’s  response  indicates 
that  an  adjustment  to  third  country 
price  for  warranty  expenses  is 
appropriate. 

Comment  7:  Skaarfish  contends  that 
the  box  and  pallet  handling  expenses 
which  the  Department  added  only  to  the 
U.S.  packing  expense  figure  whidi  were 
applicable  to  sales  in  both  the  United 
States  and  France.  Skaarfish  contends 
that  these  charges  do  not  reflect  actued 
packing  expenses,  but  rather  marking 
and  lal^ling  expenses  associated  with 
work  performed  by  outside  contractors. 
Skaarfish  asserts  that,  should  the 
Department  determine  that  these 
charges  should  be  included  in  the  USP, 
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the  same  rationale  would  require  that 
they  also  be  applied  to  Fren^  sales  and, 
therefore,  reflected  in  the  comparison 
calculations. 

Department’s  position:  We  disagree 
with  Skaarfish.  We  discovered  at 
verification  that  Skaarfish  incurred 
additional  box  and  pallet  handling 
expenses  on  all  U.S.  sales  that  are 
specifically  for  air  height  packing  and 
handling.  Because  all  of  Skaarfish’s 
sales  to  France  are  shipped  by  truck, 
Skaarfish  did  not  inoir  the  additional 
expense  on  its  French  sales.  Therefore, 
we  have  not  similarly  adjusted  the 
packing  figure  for  those  third  country 
sales. 

Comment  8:  Skaarfish  contends  that 
the  Department  should  use  the  farmers’ 
report^  Norske  Fiskeoppdrettemes 
S^gslag/Norwegian  Fish  Farmer 
Organization  (FOS/NFF)  fees  in  its  COP 
and  COC  calculations  rather  than  apply 
a  flat  1.75%  of  invoice  value. 

Petitioner  contends  that  the 
Department  correctly  applied  a  flat 
1.75%  to  COP  and  COC  for  such  fees. 

Department’s  position:  We  agree  with 
petitioner.  As  part  of  the  verification 
process  we  determined  that  all  salmon 
farmers  were  required  to  sell  their 
salmon  through  the  FOS  and  pay  a 
mandatory  1.5%  administrative  fee.  In 
addition,  farms  that  were  members  of 
the  NFF  were  reqiiired  to  pay  a  fee  to 
0.25%  of  the  invoice  value  of  their  sales. 

All  verified  farms  were  members  of 
the  NFF  and,  thus,  were  required  to  pay 
the  0.25%  fee  on  all  fish  fenn  sales.  In 
response  to  our  question  that  each  farm 
identify  all  applicable  organization 
membership  fras,  all  tmverified  farms 
except  farm  2  responded  that,  ”(f)or  fees 
to  F.O.S.  and  NFF  actual  cost(s)  have 
been  used.”  Because  the  imverified 
ferms  did  not  clearly  demonstrate 
whether  they  were  members  of  the  NFF, 
we  have  applied  the  standard  0.25%  of 
invoice  value  to  each  form’s  COC  except 
farm  2.  In  addition,  we  have  applied  the 
1.5%  FOS  fee  to  all  farms. 

Comment  9:  Petitioner  contends  that 
Skaarfish  foiled  to  report  an 
administrative  fee  to  the  FOS  equal  to 
1.5%  of  sales  value.  This  fee  was  based 
on  the  invoice  value  of  all  salmon 
purchased  from  farmers  by  Skaarfish 
through  November  13, 1991. 

Ska^sh  argues  that  its  own  FOS  fees 
should  not  be  included  in  the  COP 
because  they  relate  to  the  acquisition 
price  paid  by  Skaarfish  to  the  fish 
farmer  which  the  Department  has 
deemed  irrelevant  to  its  COP  analysis. 

Department’s  position:  We  agree  with 
petitioner.  In  deriving  COP,  we  believe 
it  is  appropriate  to  include  the  costs 
incurred  by  both  the  fish  formers  and 
Skaarfish  in  producing  the  subject 


merchandise.  Therefore,  the  Department 
has  included  the  exporter’s  1.5%  fee  in 
the  COP  calculations. 

Comment  10:  Skaarfish  contends  that 
the  Department  should  not  apply  a  flat 
FOS  fizzing  fee  against  sales  of  firesh 
and  chilled  Atlantic  salmon  because 
frozen  salmon  is  not  within  the  scope  of 
the  order.  Alternatively,  if  the 
Department  finds  that  a  freezing  fee 
should  be  applied,  the  Department 
should  use  the  farmers’  reported 
freezing  fees  which  are  allocated  across 
sales  of  all  salmon  sold  during  the  POR 
and  reported  on  a  per  kilogram  basis. 

The  petitioner  contends  that  the 
Department  correctly  included  the  FOS 
freezing  fee  in  the  farms’  COCs. 

Department’s  position:  During  our 
verification,  we  determined  that  the 
FOS  freezing  fee  was  required  to  be  paid 
on  all  sales  of  superior  and  ordinary 
fresh  salmon.  Each  form  was  to  pay  the 
breezing  fee  as  a  flat  amount  per 
kilogram.  Accordingly,  we  consider  the 
freezing  fees  to  be  a  general  expense  and 
have  included  them  in  the  cost  of 
producing  fresh  salmon. 

The  FOS  required  payment  of  a 
freezing  fee  based  on  the  amount  of 
superior  and  ordinary  grade  salmon  the 
farmer  sold.  Only  superior  and  ordinary 
grade  salmon  were  exported  to  the 
United  States.  Notwithstanding  the 
above,  the  freezing  fees  that  the  formers 
reported  were  calculated  by  dividing  the 
total  amount  of  fees  paid  by  the  total 
quantity  of  all  salmon  sold  in  all 
markets.  Thus,  the  reported  fees  were 
understated  because  they  allocated  the 
fee  across  all  salmon  sales,  including 
production  grade  salmon  which  is  not 
exported.  The  Department  correctly 
made  its  calculation  by  adding  the 
adjusted  fees  to  the  farmer’s  COC. 

Comment  1 1 :  Both  Skaarfish  and  the 
petitioner  contend  that  the  Department 
should  correct  clerical  errors  foxmd  in 
the  sales-below  cost  calciilations,  where 
multiplication  was  inadvertently  used 
in  place  of  addition  and  an  incorrect 
freezing  fee  was  used  for  a  certain  time 
period. 

Department’s  position:  We  agree  and 
we  have  corrected  these  clerical  errors. 

Comment  12:  Petitioner  argues  that 
the  Department  incorrectly  applied  19 
CFR  353.36(a)(2)  which  states  that  "the 
Secretary  will  apply  the  results  of  the 
verification  of  the  sample  to  all 
producers  and  resellers  included  in  the 
investigation  or  review.”  Petitioner 
contends  that  the  Department  should 
apply  the  results  of  the  verified  farms  to 
the  unverified  farms  by  means  of 
increasing  or  decreasing  the  unverified 
farms’  COC  by  the  average  percentage 
change  of  the  COCs  of  the  verified 
farms.  Petitioner  contends  that  the 


Department  should  not  use  the 
methodology  used  in  the  preliminary 
results  whereby  a  reporting  error  of  a 
specific  cost  in  a  verified  farm’s 
response  was  applied  to  an  unverified 
farm. 

In  addition,  petitioner  contends  that 
the  Department  should  reexamine  the 
methodology  used  to  arrive  at  the  COCs 
of  both  unverified  farm  9,  which  the 
Department  used  as  the  basis  of  BIA,  as 
well  as  farm  2.  Should  the  Department 
use  the  same  methodology  for 
calculating  COCs  as  it  used  in  the 
preliminary  results,  it  should  apply  the 
results  of  the  verification  by  rejecting 
the  COCs  of  two  unverified  farms  with 
the  lowest  COCs  and  use  BIA  in  place 
of  those  COCs. 

Respondent  contends  that  the 
Department  correctly  applied  the  results 
of  verification  to  the  imverified  farms. 

Department’s  position:  The  provision 
cited  by  petitioner  is  inappropriate  to 
this  situation.  The  Department  did  not 
sample  farms  for  purposes  of 
verification,  rather,  in  this  review,  and 
as  is  done  in  other  reviews,  we  chose  to 
verify  a  limited  number  of  responses. 
Those  responses  not  verified  were 
accepted;  however,  we  made 
adjustments  to  the  imverified  farms 
based  on  information  gathered  during 
the  on-site  verifications  of  six  farms 
regarding  industry  wide  fees  and  costs, 
such  as  unreported  FOS  losses  (see  our 
response  to  Comment  12). 

Although  we  used  BIA  for  two  of  the 
six  verifi^  ferms,  there  is  no  reasonable 
basis  to  assume  that  BIA  should  be  used 
for  two  of  the  six  unverified  farms. 
Similarly,  we  cannot  assiune  that  the 
imverified  farms’  COCs  would  increase 
by  the  same  percentage  as  the  verified 
ipfarms’  COCs  increased  after  we  made 
adjustments  eirising  from  verification. 

Comment  13:  Petitioner  claims  that 
Skaarfish  should  have  reported  some 
sales  as  exporter’s  sales  price  (ESP)  sales 
rather  than  purchase  price  (PP)  sales 
because  petitioner  contends  that  the 
sales  are  to  a  customer  who  is  a  related 
party.  Petitioner  claims  that  Skaarfish 
should  have  provided  the  proper  price 
information  on  sales  to  its  first 
unrelated  U.S.  customer.  As  a  result,  the 
Department  should  use  BIA  for  those  so- 
called  PP  sales. 

Skaarfish  contends  that  the  sales  in 
question  were  to  an  unrelated  party  and 
w'ere  correctly  reported  as  PP  ^es. 

Department’s  position:  We  agree  with 
Skaa^sh.  There  is  no  information  on 
the  record  to  demonstrate  that  these 
sales  were  not  PP  sales.  The  record 
indicates  that  the  sales  were  to  an 
unrelated  company.  Thus,  Skaarfish 
reported  the  sales  in  question  correctly. 
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Comment  14:  Petitioner  contends  that 
the  money  invested  by  a  silent  partner 
in  farm  6  is  an  interest-free  loan  and 
that  the  Department  should  increase  the 
interest  expense  of  farm  6  accordingly. 

Skaarfish  contends  that  the  silent 
partner’s  contribution  to  farm  6  is  an 
equity  infusion  of  capital,  not  an 
interest-bearing  loap. 

Department’s  position:  We  agree  with 
Skaarfish.  During  our  verification  of 
farm  6  we  determined  that  the  money 
invested  by  the  so-called  “silent 
partner”  was  an  equity  capital  infusion 
whereby  the  silent  partner  was  given 
ownership  in  the  farm  as  well  as  a 
proportionate  share  of  the  farm’s  profits 
and  losses.  In  contrast  to  the  treatment 
of  debt  capital,  imder  generally  accepted 
accovmting  principles,  there  is  no 
interest  expense  associated  with  equity 
capital.  We  note  that  this  farm’s 
treatment  of  the  eqmty  infusion  is 
consistent  with  the  farm’s  audited 
financial  statements  as  well. 

Comment  15:  Petitioner  contends  that 
commissions  paid  by  farm  6  to  a  related 
company  sho^d  be  included  in  the 
COC  for  the  farm  because  they  appear  to 
be  reimbursements.  Skaarfish  argues 
that  the  pa3rments  were  merely  intra¬ 
company  transfers  of  funds  which  are 
appropriately  excluded  from  the  farm’s 
COC. 

Department’s  position:  We  agree  with 
petitioner.  Although  these  commissions 
were  inadvertently  omitted  from  farm 
6's  COC  in  our  preliminary  results,  we 
verified  that  the  commissions  in 
question  were  paid  as  commissions  and 
recorded  in  the  general  ledger  of  farm  6. 
Accordingly,  in  order  to  capture  the 
farm’s  actual  COC,  we  have  included 
such  commissions  in  its  COC. 

Comment  16:  Petitioner  contends  that 
the  accelerated  depreciation  as  reported 
by  farms  4  and  8  should  be  included  in 
their  COC  calculations.  Skaarfish  argues 
that  because  accelerated  depreciation  is 
used  only  for  tax  purposes,  it  is  not  an 
expense  nor  does  it  measure  the 
reduction  in  value  of  an  asset  and, 
therefore,  should  not  be  a  factor  in  these 
farms’  COCs. 

Department’s  position:  We  agree  with 
Skaarfish.  The  tax-related  accelerated 
depreciation  does  not  appeeir  to  be  a 
current  cost  but  an  appropriation  to  an 
account  that  reflects  the  difference 
between  the  ordinary  depreciation  and 
that  used  by  the  company  for  tax 
purposes.  Because  the  historical  value 
of  the  assets  and  the  ordinary 
depreciation  calculated  on  tMs 
historical  value  were  not  affected  by  the 
tax-related  depreciation  in  this  case,  we 
did  not  include  the  tax-related 
depreciation  in  COP. 


Comment  17:  Petitioner  contends  that, 
if  farm  7  did  have  processing  costs, 
those  processing  costs,  rather  than  the 
processing  costs  of  Skaarfish,  should  be 
used  to  cdculate  COP.  Skaarfish 
contends  that  it  purchased  all  salmon 
from  farm  7  ex  cage,  pa3dng  all  wellboat 
and  processing  costs.  Accordingly,  the 
Department  should  use  Skaarfish’s  cost 
of  processing,  not  the  farm’s  cost,  in  its 
COP  calculations. 

Department’s  position:  We  agree  with 
Skaarfish.  We  verified  the  ex  cage  sale 
terms  between  Skaarfish  and  farm  7. 

The  processing  costs  we  found  in  the 
farm’s  ledger  are  for  those  salmon  sold 
to  other  exporters.  Because  it  is  our 
poUcy  to  use  the  actual  costs  of 
production  of  the  subject  merchandise 
whenever  possible  we  have  not 
included  the  wellboat  and  processing 
costs  of  farm  7  in  Skaarfish’s  COP. 

Comment  18:  Skaarfish  contends  that 
losses  related  to  the  FOS  bankruptcy 
were  extraordinary  events  and  should 
not  be  included  in  the  COC  for  those 
farmers  who  experienced  such  losses. 
Petitioner  contends  that  the  Department 
properly  included  FOS  losses  in  the 
COC  because  the  farmers  did  not 
consider  these  to  be  extraordinary  losses 
and  there  is  no  evidence  to  expect 
similar  losses  in  the  future. 

Department’s  position:  We  agree  with 
petitioner.  Upon  the  bankruptcy  of  the 
FOS  in  November  1991,  many  farms 
were  unable  to  collect  outstanding 
remittances  due  from  the  FOS.  Without 
exception,  these  losses  were  treated  in 
the  farms’  audited  income  statements  as 
operating  losses,  not  extraordinary 
items.  Accordingly,  we  have  included 
them  as  a  component  of  the  COC. 

Comment  19:  Skaarfish  contends  that 
the  Department  should  allocate 
depreciation,  interest,  and  utilities 
expenses  on  the  same  square  meter  basis 
that  was  used  in  the  less-than-fair-value 
(LTFV)  investigation,  rather  than  basing 
such  expenses  on  packing  and  labor 
expense  ratios.  Skaarfish  submits  that 
these  expenses  are  costs  related  to 
investments,  not  costs  related  to  use  of 
the  labor  force. 

Petitioner  contends  that  the 
Department  correctiy  adjusted  the 
depreciation,  interest,  and  utiUties  costs 
reported  by  Skaarfish.  Petitioner 
contends  that  allocations  based  on  area 
do  not  accoimt  for  differences  in 
equipment  or  level  of  investment  in  the 

.-  We  disagree 
with  Skaarfish.  While  allocating 
depreciation,  interest,  and  utiUties  on  a 
square  meter  basis  was  done  in  the 
LTFV  investigation,  we  are  using  a 
verified  ratio  based  on  packing  and 
labor  ratios  for  this  review  because  this 


production  departments 
Departments  position 


ratio  better  reflects  the  true 
depreciation,  interest,  and  utiUty 
expenses  of  Skaarfish.  Basing  the 
allocation  of  depreciation,  interest,  and 
utiUties  expenses  on  a  square  meter 
basis  neglects  the  level  of  financial 
investment  required  for  the  various 
production  activities. 

Comment  20:  Skaarfish  contends  that 
the  Department  should  reconsider  its 
use  of  BIA  in  the  calculation  of  the 
farmers’  CCXH  because  of  the  imique 
circumstances  in  this  review.  Skaarfish 
beUeves  that  the  Department’s  use  of 
BIA  penaUzes  Skaa^sh,  who  fully 
cooperated  with  the  Department,  for 
actions  of  unrelated  companies  outside 
Skaarfish’s  control.  Skaa^sh  contends 
that  the  Department  cannot  apply  BIA  to 
independent  companies  that  had  no 
CXXI  data  or  which  failed  verification. 
The  Department  should  therefore  drop 
these  farms  from  its  sample  as  was  done 
during  the  L’TFV  investigation. 

Petitioner  contends  that  the 
Department  correctly  appUed  BIA  to  the 
imique  circumstances  of  this  review. 

Department’s  position:  We  used  BIA 
for  the  COC  for  six  of  the  16  farms  in 
our  sample:  the  four  farms  which  did 
not  submit  questionnaire  responses,  one 
farm  that  failed  verification,  and  one 
farm  that  failed  to  submit  its  costs  on  a 
consoUdated  basis.  We  chose  as  BIA  the 
highest  calculated  CCX]  of  the 
responding  farms  and  appUed  that  COC 
to  each  of  the  BIA  farms. 

Under  section  776(c)  of  the  Tariff  Act, 
we  have  the  authority  to  use  BIA 
“whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested”.  ’Thus,  we  can 
use  BIA  not  only  wrhen  a  party 
“refuses”,  but  also  when  a  party  is 
“unable”  to  provide  information. 

'The  elimination  of  non-responding 
farms  from  the  sample,  as  Skaarfish 
advocates,  would  reward  non¬ 
responding  firms  and  could  encourage 
non-compliance  in  future  reviews. 
Moreover,  it  would  impair  the  integrity 
of  the  sample  because  it  would  detract 
from  the  randomness  of  the  results. 

Comment  21:  Skaarfish  contends  that 
if  the  Department  determines  that  BIA  is 
appropriate,  the  Department  should  use 
the  average  COC  as  BIA  in  order  to 
distinguish  between  cooperative  and 
uncooperative  respondents.  Petitioner 
contends  that  the  Department  correctly 
chose  a  reasonably  adverse  BIA  rate  to 
encourage  compUance  in  future  reviews. 

DepaAnent’s  position:  We  agree  with 
petitioner.  Using  a  BIA  based  on  an 
average  of  farmers’  COCs,  as  suggested 
by  Skaarfish,  would  in  effect  be 
rewarding  non-compliance. 

Comment  22:  Skaarfish  contends  that, 
because  the  subject  merchandise  is  a 
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highly  perishable  product,  the 
Department  should  apply  the  50/90/10 
test  rather  than  the  10/90/10  test  to 
determine  whether  Skaarfish  made 
below-cost  sales  in  substantial 

S[uantities.  Skaarfish  contends  that 
armers  lack  the  ability  to  control  output 
and  time  of  sale,  thus;  they  cannot 
control  the  selling  price  of  the  salmon. 

Petitioner  contends  that  the 
Department  correctly  applied  the  10/90/ 
10  test  because  the  subject  merchandise 
is  not  a  highly  perishable  product  as 
defined  by  the  Department  in  Certain 
Fresh  Winter  Vegetables  from  Mexico 
(45  FR  20512)  [Vegetables].  Petitioner 
points  out  that,  unlike  Vegetables,  the 
respondents  in  this  case  can  control  the 
time  of  sale  of  the  subject  merchandise. 

In  addition,  the  subject  merchandise  is 
alive  and  not  deteriorating  at  the  time  of 
the  sales  transaction. 

Department's  position:  We  agree  with 
petitioner.  Under  the  10/90/10  test,  we 
do  not  disregard  sales  if  less  them  10 
percent  are  ^low  cost,  we  disregard 
only  the  below-cost  sales  if  between  10 
and  90  percent  are  below  cost,  and  we 
disrega^  all  sales  if  more  than  90 
percent  are  below  cost.  In  past  cases,  the 
Department  has  used  the  50/90/10  test 
in  cases  involving  highly  perishable 
agricultural  products.  Under  a  50/90/10 
test,  the  Department  would  not 
disregard  any  below-cost  sales  unless 
more  than  50  percent  of  sales  were 
below  cost. 

We  believe  that  fiesh  and  chilled 
Atlantic  salmon  is  not  a  perishable 
product.  As  we  foimd  in  the  original 
LTFV  investigation,  farmers  have  the 
ability  to  control  the  time  of  sale  of  their 
output  without  materially  affecting  the 
quality  of  the  merchandise.  It  is  not 
atypical  for  farmers  to  delay  sales  for  an 
extended  period  of  time  imtil  they 
receive  a  favorable  price  quote. 
Moreover,  exporters  have  the  ability  to 
coordinate  future  salmon  purchases 
with  farmers  to  coincide  with  demand 
and  processing  capabilities. 

Comment  23:  Skaarfish  contends  that 
the  Department  shoxild  rely  on 
Skaarfish’s  acquisition  costs  of 
purchasing  salmon  for  purposes  of 
calculating  COP  rather  than  salmon 
farmers’  COCs.  Skaarfish  contends  that, 
since  it  is  purchasing  salmon  in  a 
market  economy,  the  Department  is 
imposing  on  Skaarfish  a  cost  system 
unimown  to  and  uncontrollable  by 
Skaarfish. 

Skaarfish  further  contends  that  it,  not 
the  salmon  farmers,  "produces”  the 
subject  merchandise  because  live 
salmon  is  not  covered  by  the  duty  order. 
Skaarfish  contends  that  it  transforms 
live  salmon  purchased  from  fish  farmers 
into  merchandise  which  is  subject  to  the 


antidumping  duty  order.  Therefore,  the 
cost  of  producing  live  salmon  cannot  be 
used  to  determine  the  COC  and, 
therefore,  the  COP. 

Petitioner  contends  that  the 
Department  must  use  the  farmers’  COCs 
since  Skaarfish  failed  to  submit 
acquisition  prices  on  the  record  and 
bemuse  the  Department’s  approach  is 
consistent  with  U.S.  antidumping  law. 

Department’s  Position:  We  consider 
the  live  salmon  produced  by  the  fish 
farmers  and  sold  to  the  exporters  such 
as  Skaarfish  to  be  the  same  merchandise 
as  is  covered  by  the  antidumping  duty 
order,  but  merely  an  earlier  stage  of 
production.  In  this  sense,  therefore,  it  is 
not  an  input  but  rather  is  the  identical 
merchandise  before  it  has  been  made 
ready  for  sale  and  shipment. 

As  was  found  in  the  LTFV 
investigation,  Skaarfish  continues 
merely  to  process  a  portion  of  its  fish 
farm-sourced  live  salmon  by  gutting, 
cleaning,  and  packa^g  it.  (In  some 
cases  Skaarfish  purcmases  and  resells 
salmon  that  is  already  gutted  and 
cleaned  by  the  fish  farmers.)  There  is 
not  a  transformation  of  mer^andise 
outside  the  scope  of  the  order  to 
merchandise  within  the  scope  of  the 
order  as  suggested  by  Skaarfish.  Instead, 
Skaarfish  is  acting  primarily  as  a  reseller 
by  merely  preparing  the  merchandise 
for  trans-Atlantic  shipment  (see  memo 
from  Roland  L.  MacDonald  to  Joseph  A. 
Spetrini,  December  8, 1992). 

Final  Results  of  Review 

As  a  result  of  comments  received  and 
programming  errors  corrected,  we  have 
revised  our  preliminary  results.  The 
margin  for  Skaarfish  A/S  for  the  period 
October  3, 1990,  through  March  31, 

1992,  is  5.01  percent.  The  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  Individual 
differences  ^tween  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  Skaarfish 
directly  to  the  U.S.  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  the  cash  deposit  rate  for  Skaarfish 
will  be  5.01  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period; 
and  (3)  if  the  exporter  is  not  a  firm 


covered  in  this  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise.  In  accord  with  the 
Court  of  International  'Trade’s  decisions 
in  Floral  Trade  Council  v.  United  States, 
Slip  Op.  93-79,  and  Federal-Mogul 
Corporation  and  the  Torrington 
Company  y.  United  States,  Slip  Op.  93- 
83,  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  23.80 
percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbxirsement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ATO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  2, 1993. 

Barbara  R.  Stafford, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-16685  Filed  7-13-93;  8:45  am) 
BlUiNG  CODE  3S1(M)S-M 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

Filing  of  First  Year  Data  Collection 
Forms  for  National  and  Community 
Service  Problems 

AGENCY:  Commission  on  National  and 
Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Commission  on  National 
and  Community  Service  (CNCS)  has 
sent  to  the  Office  of  Management  and 
Budget  (0MB)  a  request  for  expedited 
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clearance,  by  Augiist  6, 1993,  of  the 
following  propo^  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  July  29, 
1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washin^on,  DC  20503;  (202-395- 
6880).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Patricia  P. 
Thomson,  The  Commission  on  National 
and  Commimity  Service,  National  Press 
Building,  Suite  452,  529  14th  Street, 
NW.,  Washington,  DC  20045;  (202-724- 
0600). 

FOR  FURTH&)  INFORMATION  CONTACT:  Ms. 
Patricia  P.  Thomson,  The  Commission 
on  National  and  Commimity  Service, 
National  Press  Building,  Suite  452,  529 
14th  Street,  NW.,  Washington.  DC 
20045;  (202-724-0600). 

SUPPLEMENTARY  INFORMATION:  The 

Commission  on  National  and 
Community  Service  requests  the  review 
of  a  new  collection  of  information.  This 
entry  is  issued  by  the  Commission  on 
National  and  Community  Service  and 
contains  the  following  information:  (1) 
The  title  of  the  forms;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C.  3504  (h). 

Title:  First  Year  Data  Collection  Form. 
Frequency  of  Collection:  One  time. 

Respondents:  CNCS  grantee  and 
subgrantee  program  dir^ors. 

Use:  To  collect  primarily  descriptive 
data  on  last  year’s  operations  (through 
Jime  30, 1993).  Forms  will  collect 
aggregate  data  which  will  be  used  to 
document  accomplishments  during  the 
first  year  of  Commission  funding. 

Estimated  Number  of  Respondents: 
3288. 

Average  Burden  Hours  per  Response: 
0.5. 

Total  Estimated  Burden:  1644  hours. 
Terry  Russell, 

General  Counsel,  Commission  on  National 
and  Community  Service. 

(FR  Doc.  93-16690  Filed  7-13-93;  8:45  am) 
BILUNO  CODE  682&-eA-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  ^ecutive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Liformation  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  I^ources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Frequency  of  collection:  (4)  the 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 


(7)  Abstract  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available  from 
Cary  Green  at  the  address  specified 
above. 

Dated:  July  7, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Number  and  Type  of  Personnel 
(in  Full-Time  Equivalency  of 
Assignment)  Employed  and  Contracted 
and  Additional  Persoimel  Needed  to 
Provide  Early  Intervention  Services  to 
Infants  and  Toddlers  and  Their 
Families. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  58. 
Burden  Hours:  3,596. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  collection  instrument 
will  provide  instructions  and  forms  for 
states  to  report  the  number  of  personnel 
employed  and  to  provide  early 
intervention  services.  The  information 
will  be  used  for  monitoring  and 
implementing  Federal  programs  and 
reporting  to  Congress. 

IFR  Doc  93-16621  Filed  7-13-93;  8:45  am] 
BILUNQ  CODE  40<X>-01P-4I 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  office  of  Information 
and  Regulatory  Affairs,  Attention:  Dan 
Chenok:  Desk  Officer,  Department  of 
Education,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503.  Requests  for 
copies  of  the  proposed  informatior 
collection  requests  should  be  addressed 
to  Cary  Green,  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4682, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 
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FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green  (202)  401-3200.  Individuals  who 
use  a  teleconununications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportxinity  to  comment  on  information 
coUection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 

The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  finm  Cary  Green  at  the  address 
specified  above. 

Dated;  July  7, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Report  of  Program  Setting 
Where  Early  Intervention  Services  are 
Provided  to  Infimts  and  Toddlers  with 
Disabilities  and  Their  Families. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  58. 
Burden  Hours:  928. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  package  provides 
instructions  and  forms  for  States  to 
report  the  program  setting  where  infants 
and  toddlers  with  disabilities  receive 
services.  These  date  serve  as  the  basis 
for  monitoring,  implementing  Federal 
programs  and  reporting  to  Congress. 


Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  the 
Comprehensive  Program  of  the  Fimd  for 
the  Improvement  of  Postsecondary 
Education  (New  Grant  Awards,  and 
Continuations). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions; 
Small  businesses  or  organizations. 

Reporting  Burden:  Responses:  2,275. 
Burden  Hours:  27,150. 

Recordkeeping  Burden: 
Recordkeepers;  0.  Burden  Hours:  0. 

Abstract:  The  comprehensive 
application  is  for  competitive  awards 
with  a  two-stage  application  process: 
preliminary  and  final.  Continuations  are 
non-competitive  grants  for  those 
currently  receiving  comprehensive 
program  awards  with  satisfactory 
progress. 

(FR  Doc  93-16622  Filed  7-13-93;  8:45  am) 
BaXJNG  CODE  400(M>1-M 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

e 

Revised  Billing  Credit  Policy 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Notice  of  Final  Action  on 
Revised  Billing  Credit  Policy.  BPA  File 
No.:  BCR-12 

I.  Background 

BPA  is  a  self-financing  power 
marketing  agency  with  ffie  United  States 
Department  of  Energy.  BPA  was 
established  by  the  Bonneville  Project 
Act  of  1937, 16  U.S.C.  832  et  seq.,  to 
market  wholesale  power  from 
Bonneville  Dam  and  to  construct  power 
lines  for  the  transmission  of  this  power 
to  load  centers  in  the  Northwest.  BPA 
sells  wholesale  electric  power  and 
energy  to  126  utilities,  13  direct  service 
industrial  customers  (DSIs)  and  several 
government  agencies. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  directs  BPA  to 
serve  the  net  power  requirements  of  any 
electric  utility  requesting  service,  and  to 
serve  existing  DSIs  in  the  Pacific 
Nsrthwest.  16  U.S.C.  839  (c)  and  (d). 
Although  BPA  cannot  own  or  construct 
electric  generating  facilities,  the 
Northwest  Power  Act  directs  BPA  to 
acquire  rights  to  the  output  or  capability 
of  electric  power  reso\irces  to  serve 
increased  customer  requirements.  See 
16  U.S.C.  839b(l).  The  Northwest  Power 
Act  reqviires  BPA  to  grant  power  bill 


credits  or  the  equivalent  to  BPA’s 
customers  for  electric  power  resoxirces 
that  reduce  the  Administrator’s 
obligation  to  acquire  electric  power 
resources.  16  U.S.C.  839(h). 

n.  Billing  Credits  and  the  Revised 
Policy 

The  Billing  Credit  Policy  (Policy) 
interprets  the  billing  credit  provisions 
in  the  Northwest  Power  Act.  Resources 
eligible  for  billing  credits  include 
conservation,  generation  and  savings 
from  retail  rate  designs  which  induce 
installation  of  conservation  measures 
and  end  use  renewable  resources. 

Billing  credits  encourage  BPA 
customers  to  conserve  or  generate  power 
that  offsets  loads  BPA  wo\ild  otherwise 
serve.  BPA  grants  customers  the  credit 
for  energy  saved  or  generated.  The 
credit  is  based  on  the  costs  BPA  would 
have  otherwise  incurred,  less  the 
wholesale  power  rate  for  the  customer 
developing  the  resource. 

'The  Policy  has  been  revised  to 
streamline  the  billing  credit  process  and 
encourage  customer  development  of 
resources.  The  previous  policy  was 
developed  in  1984  and  tested  in  1990. 
BPA  initiated  a  review  of  the  test  in 
April  1992  with  informal  internal  and 
external  discussions  on  the  lessons 
learned  from  the  test  of  the  policy, 
focusing  on  how  billing  creffits  will  be 
administered  in  the  futrire.  Based  on 
that  review,  BPA  opened  the  policy  for 
revision  and  developed  a  Draft  Revised 
Policy  for  public  comment.  The  Draft 
was  issued  September  28, 1992,  and 
open  for  public  comment  through 
November  17, 1992.  The  Revised  Policy 
that  follows  incorporates  the  public 
comment  and  represents  a  final  action 
on  the  date  of  publication. 

m.  Final  Billing  Credits  Policy 

Section  1:  Policies  and  Purposes 
(a)  Policies 

BPA’s  policy  objectives  are  to  use  the 
authority  to  grant  billing  credits  to 
assure  that; 

(1)  Customers  are  compensated  as 
provided  in  the  Northwest  Power  Act 
for  actions  taken  which  reduce  BPA’s 
obligation  to  acquire  resources  that 
otherwise  would  be  needed  to  meet 
contractual  obligations  to  serve 
customers’  loads,  thereby  removing  the 
disincentive  for  taking  such  actions 
inherent  in  BPA’s  average  cost 
wholesale  firm  electric  power  rates; 

(2)  Billing  credit  resources  are 
dedicated  to  serve  the  customer’s  firm 
load,  thereby  reducing  BPA’s  firm 
power  requirement  \mder  the 
customer’s  Power  Sales  Contract  with 
BPA; 
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(3)  As  a  result  of  granting  billing 
credits  to  any  customer,  the  rates  to 
other  customers  will  be  no  greater  than 
they  otherwise  would  have  been  if  BPA 
had  been  obligated  to  acquire  other 
resources  to  serve  customers’  loads  in 
lieu  of  granting  such  billing  credits; 

(4)  Billing  credit  resoiirce  sponsors 
will  be  able  to  exercise  their  initiative 
in  determining  what  resources,  if  any, 
they  will  choose  to  develop,  and  in 
determining  the  disposition  of  the 
benefits  of  receiving  billing  credits: 

(5)  Billing  credits  are  ad^nistered  in 
a  manner  consistent  with  BPA’s 
conservation  and  other  resource 
acquisition  programs;  and 

(6)  The  granting  of  a  billing  credit  is 
not  inconsistent  with  the  regional  plan, 
the  fish  and  wildlife  program,  or  BPA’s 
obligations  when  Ranting  a  billing 
credit  to  give  due  consideration  to: 

(i)  Environmental  quality; 

(ii)  System  compatibility:  and 

(iii)  The  protection,  mitigation,  and 
enhancement  of  fish  and  wildlife. 

(b)  Purposes 

'The  purposes  of  this  policy  are  to: 

(1)  Prescribe  customer  and  resource 
eligibility  criteria  for  billing  credits; 

(2)  Prescribe  a  procedure  whereby 
customers  may  apply  for  billing  cr^ts; 

(3)  Provide  a  procedure  by  which  BPA 
will  evaluate  applications  for  billing 
credits  and  determine  the  amount  of 
billing  credits  to  be  granted; 

(4)  Prescribe  general  conditions 
governing  the  granting  and 
administration  of  billing  credits;  and 

(5)  Encourage  timely  applications  for 
billing  credits  so  as  to  facilitate 
planning  and  reduce  uncertainties. 

Section  2-  Definitions 

(a)  "Acquire”  means  to  purchase  all 
or  a  portion  of  the  output  or  capability 
of  a  resource  but,  in  the  case  of  BPA, 
does  not  include  ownership  of  any 
generating  facility. 

(b)  "Administrator”  means  the 
Administrator  of  the  Bonneville  Power 
Administration  and  will  be  referred  to 
within  this  policy  as  “BPA” 

(c)  “Administrator’s  obligation  to 
acquire  resources”  means  BPA’s 
obligation  to  acquire  firm  resources 
pursiiant  to  section  6(a)  of  the 
Northwest  Power  Act. 

(d)  "Alternative  cost”  means  the 
estimated  unit  cost  of  resources  that 
BPA  otherwise  would  acquire  in  lieu  of 
granting  billing  credits  unless  othenvise 
estabhi^ed  by  contract.  Alternative  cost 
is  the  basis  for  a  billing  credit  for  a 
conservation  activity  and  is  the  upper 
limit  on  the  amount  of  a  billing  cre^t 
for  a  non-conservation  resource. 


(e)  "Applicable  rate”  means  BPA’s 
wholesale  firm  power  rate  applicable  to 
the  customer. 

(f)  "Billing  credit”  means  an 
adjustment  to  a  customer’s  electric 
power  bill  or  an  equivalent  cash 
pa)rment  that  combined  with  applicable 
rate  savings,  provides  such  customer  an 
amoxmt  equal  to  BPA’s  alternative  cost 
for  a  conservation  activity,  or  an  amoxint 
equal  to  the  lesser  of  BPA’s  alternative 
cost  or  the  net  cost  for  a  non¬ 
conservation  resource 

(g)  “Billing  credit  contract”  means  a 
written  contract  between  BPA  and  the 
custofher  receiving  a  billing  credit 
setting  forth  the  terms  and  conditions 
under  which  BPA  will  grant  the  billing 
credit. 

(h)  "Billing  credit  resoiux:e”  means  a 
resource  potentially  eligible  for  a  billing 
credit  or  for  which  a  billing  credit  has 
been  granted.  Such  term  includes 
conservation  activities,  renewable 
resources,  multipurpose  projects,  and 
other  resources,  including  retail  rate 
structures  that  induce  conservation  or 
installation  of  consumer-owned 
renewable  resources. 

(i)  "BPA”  means  the  Bonneville 
Power  Administration. 

(j)  “Capability”  means  the  ability  of  a 
resource  to  produce  or  save  capacity 
and  energy. 

(k)  “Capacity”  means  (1)  the 
maximum  electric  power  that  can  be 
produced  by  a  generating  resource  at 
specified  times  under  specified 
conditions;  or  (2)  the  maximinn  electric 
power  that  can  be  saved  by  a 
conservation  resource  at  specified  times 
under  specified  conditions.  Capacity  is 
express^  in  units  of  either  kilowatts  or 
saved  kilowatts. 

(l)  “Conservation”  means  any 
reduction  in  electric  power 
consumption  as  a  result  of  increases  in 
the  efficiency  of  energy  use,  production, 
or  distribution. 

(m)  “Conservation  activity”  means  the 
construction,  installation,  or  operation 
of  a  facility  or  measure  for  the  purpose 
of  achieving  conservation.  Enacting 
legislation,  including  building  codes,  in 
and  of  itself,  does  not  constitute  a 
conservation  activity. 

(n)  "Consiuner”  means  any  end  user 
of  electric  power. 

(o)  "Contract  demand”  means  the 
maximum  capacity  which  a  DSI  is 
entitled  to  purchase  from  BPA  as 
specified  in  Exhibit  C  of  its  power  sales 
contract. 

(p)  "Cost-effectiveness”  as  defined  in 
16  U.S.C.  839a(4){A).  For  purposes  of 
this  policy  "system  cost”  is  the 
alternative  resource  cost,  and  its 
associated  environmental  costs. 


(q)  "Customer”  means  anyone  who 
contracts  for  the  piirchase  of  power  from 
BPA  pursuant  to  the  Northwest  Power 
Act. 

(r)  "Direct-service  indristrial 
customer”  (DSI)  means  an  industrial 
customer  that  contracts  for  the  purchase 
of  power  from  BPA  for  direct 
consumption. 

(s)  “Displacement”  means  BPA’s 
ri^t,  upon  notice  to  the  customer,  to 
have  the  Billing  Credit  resource  taken 
out  of  service  for  specified  periods  of 
time  in  accordance  with  the  Billing 
Credit  contract. 

(t)  “Electric  power”  means  electric 
peaking  capacity,  or  electric  energy,  or 
both. 

(u)  “Entity  acting  on  behalf  of  such 
customer”  means  any  entity  that 
develops  a  billing  credit  resource  for  a 
customer  pursuemt  to  a  contract  between 
the  entity  and  the  customer. 

(v)  “Environmental  costs”  are  not 
quantifiable  economic  values  of 
damages  to  the  ecosystem,  as 
determined  by  BPA,  not  paid  for 
directly  by  the  customer  or  its  retail 
customer.  These  costs  eire  external  to  the 
pricing  system. 

(w)  “Firm  electric  power”  means 
electric  power  continuously  available 
except  when  restricted,  suspended, 
interrupted,  interfered  with,  or  curtailed 
as  a  result  of  the  occurrence  of  any 
condition  described  in  the 
Uncontrollable  Forces  or  Continuity  of 
Service  sections  of  the  General  Contract 
Provisions  Exhibit  of  the  customer’s 
power  sales  contract. 

(x)  “Firm  resource”  means  the  firm 
capability  of  a  resource  that  produces  or 
saves  firm  electric  power  and  is 
dedicated  to  serve  the  customer’s  firm 
load  under  the  power  sales  contract. 

(y)  “Firm  resource  exhibit”  means  the 
firm  resource  exhibit  attached  to  the 
customer’s  power  sales  contract  which 
shows  firm  non-conservation  resources 
which  are  dedicated  to  serve  the 
customer’s  firm  load. 

(z)  “Fish  and  wildlife  program" 
means  that  fish  and  wildlife  program 
adopted  by  the  Regional  Council 
pursuant  to  section  4(h)  of  the 
Northwest  Power  Act. 

(aa)  “Fixed  costs”  mean  that  portion 
of  net  costs  or  of  alternative  costs  that 
does  not  vary  with  the  quantity  of 
electric  power  saved  or  produced. 

(bb)  “mdependently  undertaken” 
conservation  activity  means  that  portion 
of  a  conservation  activity  which  is  not 
(1)  offered;  planned  and  budgeted;  made 
operative;  fimded  or  otherwise  directly 
assisted  by  BPA;  (2)  implemented  in 
order  to  avoid  a  surcharge  for  failure  to 
adopt  model  conservation  standards,  as 
provided  by  section  4(f)  of  the 
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Northwest  Power  Act;  or  (3)  a 
conservation  activity  specifically 
rejected  by  BPA  due  to  adverse 
environmental  effects,  unless  the 
sponsor  can  demonstrate  that  such 
effects  have  been  mitigated  to  an  extent 
acceptable  by  BPA,  or  that  such  effects 
are  not  associated  with  the  sponsor’s 
activity. 

(cc)  "Indian  tribe”  means  any  Indian 
tribe  or  band  which  is  located  in  whole 
or  in  part  in  the  region  and  which  has 
a  governing  body  which  is  recognized 
by  the  Secretary  of  the  Interior. 

(dd)  "Load”  means  the  amount  of 
electric  power  required  to  meet  demand. 

(ee)  “Major  resource”  means  any 
resource  tliat  has  a  planned  capability 
greater  than  50  average  megawatts.  Such 
term  does  not  include  any  resource 
acquired  pursuant  to  section  11(b)(6)  of 
the  Federal  Columbia  River 
Transmission  System  Act 

(ff)  "Model  conservation  standards” 
mean  those  standards  promulgated  by 
the  Regional  Council  and  included  in  its 
plan  as  provided  for  by  section  4(e)(3) 
of  the  Northwest  Power  Act 
(gg)  "Multipxirpose  project”  means 
any  project  thr^  is  designed  to  serve  a 
purpose  other  than  power  generation 
and  which  also  produces  electric  power. 

(hh)  "Net  costs”  mean  the  costs 
actually  incurred  by  the  customer  to 
develop,  operate,  and  maintain  a  billing 
credit  resoiirce  in  accordance  with 
prudent  business  practices.  The  term 
includes  reasonable  financing  costs, 
costs  of  interconnection  and  wheeling  to 
the  customer’s  system,  compensation  for 
risk,  and  resomrce  acquisition  costs 
incurred  by  the  customer  induding 
those  mandated  by  Federal,  but  not 
State,  law  establishing  minimum  prices 
for  utility  acquisition  of  resources.  Net 
costs  do  not  include  direct 
governmental  finandal  assistance  Net 
costs  do  not  include  the  portion  of 
resource  acquisition  costs  mandated  by 
State  laws  which  exceed  the  acquisition 
cost  that  would  reasonably  have 
resulted  from  an  arm’s-length 
negotiation  between  the  resource  owner 
and  the  customer  acquiring  the  resource 
from  another  appropriate  party  to  which 
such  cost  is  paid.  Net  costs  are  used  to 
calculate  billing  credits  for  non- 
conservation  resources.  Net  Costs  are 
expressed  on  a  unit  cost  basis 
compatible  with  BPA’s  rates  for  firm 
electric  power. 

(ii)  "Northwest  Power  Act”  means  the 
Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act,  Public 
Uw  96-501. 

(jj)  "Operating  year”  means  the  period 
from  August  1  to  July  31  or  as  otherwise 
determined  by  BPA. 


(kk)  "Padfic  Northwest,”  "region,”  or 
"redonal”  means  (1)  the  area  consisting 
of  the  States  of  Oregon,  Washington, 
and  Idaho,  the  portion  of  the  State  of 
Montana  west  of  the  Continental  Divide, 
and  such  portions  of  the  States  of 
Nevada.  Utah,  and  Wyoming  as  are 
within  the  Columbia  River  d^inage 
basin;  and  (2)  any  contiguous  areas,  not 
in  excess  of  75  air  miles  from  the  area 
referred  to  in  (1)  above,  which  are  a  part 
of  the  service  area  of  a  rural  electric 
cooperative  customer  served  by  BPA  on 
the  effective  date  of  the  Northwest 
Power  Act,  which  has  a  distribution 
system  from  which  it  serves  both  within 
and  without  such  redon 
(11)  “Political  subdivision  served  by  a 
customer”  means  any  governmental  unit 
which  purchases  electric  power  from  a 
customer  including,  but  not  limited  to. 
States,  State  agendas,  dties,  coimties, 
municipalities,  spedal-purpose 
districts,  and  Indian  tribes,  but  not 
induding  Federal  agendes. 

(mm)  "Power  sales  contract”  is  the 
contract  that  establishes  the  terms  and 
conditions  of  BPA’s  power  sales. 

(nn)  “Rate”  means  any  method  of 
recovering  the  costs  of  providing  service 
to  BPA’s  customers  through  sales  of 
electric  power  and  related  services. 

(oo)  "Regional  Council”  means  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Coundl 
established  pursuant  to  section  4  of  the 
Northwest  Power  Act 
(pp)  "Regional  plan”  means  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Plan  including  any 
amendments  thereto,  adopt^  pursuant 
to  the  Northwest  Power  Act 
(qq)  "Renewable  resource”  means  a 
resource  which  uses  solar,  wind,  hydro, 
geothermal,  biomass,  or  similar  sources 
of  energy  and  which  either  is  used  for 
electric  power  generation  or  will  reduce 
the  electric  power  requirements  of  a 
consrimer,  induding  by  direct 
application. 

(rr)  "Reserves”  means  the  electric 
power  needed  to  provide  service  to 
customers  or  consumers  in  the  event  of 
generation  or  transmission  system 
outages,  adverse  stream  flows,  delays  in 
the  completion  of  new  resources,  or 
other  factors  which  may  restrict 
generating  capability  or  increase  loads 
Reserves  normally  are  provided  from 
additional  resources  acquired  for  that 
pxirpose;  or  from  contractual  rights  to 
interrupt,  curtail,  or  otherwise  withdraw 
portions  of  the  electric  |}ower  supplied 
to  customers. 

(ss)  "Resource”  means  (1)  the  actual 
or  planned  electric  power  capability  of 
generating  frtdlities;  or  (2)  the  actud  or 
planned  load  reduction  resvilting  from 
direct  application  of  a  renewable  energy 


resource  by  a  consumer,  or  from 
conservation. 

(tt)  "Small  resource”  means  a 
resource  other  than  conservation  with  a 
planned  capability  of  30  average 
megawatts  or  less. 

(uu)  "Unit  cost”  means  the  cost  of  a 
imit  of  power,  such  as  a  kilowatt  of 
capadty  or  a  kilowatt-hour  of  energy 
(w)  "Variable  cost”  means  that 
portion  of  net  costs  or  alternative  costs 
that  varies  with  the  quantity  of  electric 
power  saved  or  produced. 

(ww)  "Voluntarily  implemented  retail 
rate  structure”  means  a  retail  rate 
structure  or  that  portion  of  a  retail  rate 
structure  that  is  adopted  by  a  customer 
for  reasons  other  them  to  (1)  satisfy 
Federal  or  State  statutory  mandates;  (2) 
comply  with  an  order  initiated  by  a 
State  regulatory  authority,  or  (3)  reflect 
the  cost  effects  of  rate  design  concepts 
included  in  BPA’s  wholesde  rates 

Section  3:  Qualifying  Applicants 

(a)  A  public  body  or  coop>erative 
entitled  to  preference  and  pnority  under 
the  Boimeville  Project  Act  of  1937  that 
has  a  firm  requirements  power  sales 
contract  pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

(b)  A  direct-service  industrial 
customer  that  has  an  industrial  firm 
power  sales  contract  pursuant  to  section 
5(d)  of  the  Northwest  Power  Act 

(c)  An  investor-owned  utility  that  has 
a  firm  requirements  power  sales 
contract  pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

(d)  A  Federal  agency  that  has  a  firm 
requirements  power  sales  contract 
pursuant  to  section  5(b)  of  the 
Northwest  Power  Act 

Section-  4-.  Qualifying  Conservation 
Activities 

BPA  may  execute  a  contract  to  grant 
a  billing  credit  to  a  customer  for  a 
conservation  activity  only  when  it- 

(a)  Is  demonstrate  to  be: 

(1)  A  conservation  activity, 

(2)  Undertaken  after  December  5, 

1980; 

(3)  Independently  undertaken  or 
continued  by  such  customer  or  an  entity 
acting  on  behalf  of  such  customer,  and 

(b)  Reduces  the  customer’s  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  imder  its  power  sales 
contract  with  BPA 

Section  5:  Qualifying  Resource  Other 
Than  Conservation 

(a)  BPA  may  execute  a  contract  to 
grant  a  billing  credit  to  a  customer  for 
a  resource  other  than  conservation  only 
when  it: 

(1)  Is  demonstrated  to  be: 

(i)  A  resource  other  than  conservation. 
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(ii)  Constructed,  completed,  or 
acquired  after  December  5, 1 980  by 
either: 

(A)  Such  customer; 

(B)  An  entity  acting  on  behalf  of  such 
customer;  or 

(C)  A  political  subdivision  served  by 
such  customer; 

(iiij  Not  inconsistent  with  the  fish  and 
wildlife  program; 

(iv)  Not  inconsistent  with  the  r^onal 
plan; 

(2)  Reduces  the  customer’s  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  und«  its  power  sales 
contract  with  BPA.  The  reduction  must 
be  demonstrated  by  an  acceptable 
verification/evaluation  method. 

(b)  Before  signing  a  billing  credit 
contract  BPA  ^all  give  due 
consideration  to: 

(1)  Environmental  quality; 

(2)  Compatibility  with  the  planning 
and  operation  of  the  regional  power 
system;  and 

(3)  The  protection,  mitigation,  and 
enhancement  of  fish  and  wildlife  and 
related  spawning  grovmds  and  habitat, 
including  sufficient  quantities  and 
qualities  of  flows  for  successful 
migration,  survival,  and  propagation  of 
anadromous  fish. 

(c)  BPA  may  not  grant  a  billing  credit 
to  a  customer  for  a  non-conservation 
resource  that  is  not  cost-effective. 

(d)  If  resources  have  the  same  cost, 
BPA  may  not  execute  a  contract  to  grant 
a  billing  credit  for  a  particular  non¬ 
conservation  resource  in  lieu  of 
executing  a  contract  to  grant  a  billing 
credit  for  a  resource  given  a  higher 
priority  in  The  Northwest  Power  Act. 

Section  6:  Qualifying  Retail  Rate 
Structures 

(a)  BPA  may  execute  a  contract  to 
grant  a  billing  credit  to  a  customer  for 
a  retail  rate  structure  only  when  it: 

(1)  Is  demonstrated  to  be: 

(1)  A  retail  rate  structvire; 

(ii)  Voluntarily  implemented; 

(iii)  After  December  5. 1980; 

(iv)  By  such  customer;  and 

(2)  Induces  either: 

(i)  Conservation;  or 

(ii)  Installation  of  consumer-owned 
renewable  resources. 

(b)  BPA  shall  treat  induced 
conservation  as  though  it  resulted  fiom 
a  conservation  activity  \mdertaken  by 
the  customer,  and  sh^l  treat  induced 
installation  of  a  consumer-owned 
renewable  resource  as  a  customer- 
owned  renewable  resource. 


Section  7:  General  Conditions 
Governing  Granting  and  Administering 
Billing  Credits 

(a)  Prfflequisites  for  Granting  Billing 
Credits:  Actual  Reduction  in  Net 
Requirements  and  Reduced  Obligation 
to  Acquire  Resources. 

BPA  may  not  grant  a  billing  credit  for 
any  billing  credit  resource  until: 

(1)  The  customer  is  placing  firm 
requirements  on  BPA  under  its  power 
sales  contract  and  the  billing  credit 
resource  actually  reduces  the  customer’s 
net  requirement  for  supply  of  firm 
electric  power  or  reserves  from  BPA; 

(2)  BPA  has  determined  that  the 
billing  credit  resource  will  reduce  BPA’s 
obligation  to  acqmre  resources  during  a 
sub^antial  portion  of  the  period  for 
which  the  billing  credit  resource  is 
offered  to  BPA;  and 

(3)  In  the  case  of  a  DSI,  the  customer 
may  be  required  to  reduce  its  contract 
demand  rmder  its  power  sales  contract 
by  the  amount  stipulated  in  the  billing 
credits  contract  over  the  period  the 
billing  credit  is  to  be  granted. 

(b)  Compliance  with  Environmental 
Laws 

BPA  may  not  sign  a  billing  credit 
contract  until  BPA  has  determined  that 
the  billing  credit  resource  has  satisfied 
the  requirements  of  Federal,  State  or 
other  applicable  environmental  laws. 

(c)  Duration  of  a  Billing  Credit 

A  customer  may  offer  a  billing  credit 
resource  for  a  billing  credit  for  any 
period  ranging  from  10  years  up  to  the 
estimated  useful  life  of  the  billfog  credit 
resource  unless  BPA  species  other 
parameters. 

(d)  Termination  of  a  Billing  Credit 
Contract  or  Withdrawal  of  a  Portion  of 
a  BiUing  Credit  Resource 

(1)  The  following  actions  by  a 
customer  will  lead  to  a  tomination 
charge: 

(i)  Customer  provides  notice  to 
terminate  as  negotiated  in  billing  credit 
contract; 

(ii)  Customer  withdraws  all  of  a  non¬ 
conservation  billing  credit  re^urce 
from  the  firm  resource  exhibit  per  the 
notice  requirements  under  the  power 
sales  contract.  If  the  customer 
withdraws  a  portion  of  the  resource  the 
termination  t^arge  will  only  apply  to 
that  portion  and  the  contract  will 
remain  in  effect  for  the  remaining 
amotmt  of  the  billing  credit  resource; 

(iii)  Customer  fails  to  take  actions  to 
cure  environmental  noncompliance  or 
provide  replacement  poww  as 
negotiated  in  the  billing  credit  contract; 
or 


(iv)  Customer  terminates  its  power 
sales  contract  or  fails  to  execute  a 
successor  power  sales  contract. 

(2)  If  BPA  determines  that  a  resource 
was  terminated  due  to  circumstances 
beyond  the  control  of  the  customer  then 
the  termination  charge  will  not  be 
required. 

(3)  BPA  may  terminate  the  Rilling 
Credit  Contract  by  providing  notice  as 
negotiated  in  that  contract. 

(4)  Termination  Charge 

The  termination  charge  to  be  paid  by 
a  customer  for  withdrawal  of  all  or  a 
portion  of  the  billing  credit  resource 
will  be  the  cumulative  difference, 
including  accumulated  interest  thereon, 
between  the  billing  credits  actually 
granted  and  the  amount  that  would  have 
been  granted  had  the  billing  credit 
resource  initially  been  made  available 
for  the  period  up  to  termination  or 
withdrawal. 

(e)  BPA’s  right  to  request  refinancing  of 
Billing  Credit  Resources 

The  granting  of  a  billing  credit  will 
oblige  sponsors  to  manage  the  billing 
credit  resorirce  in  a  prudent  and 
business-like  manner.  As  such  sponsors 
will  be  required  to  refinance  a  billing 
credit  resource  when  it  can  be  done  so 
in  an  economically  advantageous 
manner.  BPA  reserves  the  right  to  adjust 
the  alternative  cost  if  the  billing  crecUt 
is  based  on  alternative  cost  or  the  net 
cost  if  the  billing  credit  is  based  on  net 
cost,  to  account  for  the  benefits  of 
refinancing  as  long  as; 

(1)  The  billing  credit  resource  has 
already  been  refinanced  or  can  be 
refinanced.  The  alternative  or  net  cost 
will  not  be  reduced  vmtil  the  refinancing 
occurs  or  the  customer  fails  to  make  a 
good  faith  effort; 

(2)  The  expected  value  of  the 
refinancing  savings  is  equal  to  or  greater 
than  5  percent  of  the  refinanced 
principal;  and 

(3)  The  decrease  in  the  alternative  or 
net  cost  does  not  reduce  the  billing 
credit  by  more  than  the  actual  benefits 
the  customer  receives  from  refinancing, 
and  reflects  the  cost  of  refinancing 
incurred  by  the  customer. 

(f)  Special  Arrangements  for  Smedl  Non¬ 
conservation  Resource 

BPA  may  deem  net  cost  to  be  equal 
to  alternative  cost  for  small  resources. 
BPA  will  not  deem  billing  credit 
resources  at  full  alternative  cost  if  their 
environmental  costs  are  higher  than 
those  of  the  alternative  resource. 

Section  8:  Methodology  for  Determining 
Alternative  Cost 

(a)  As  conditions  warrant  (usually  this 
will  be  no  more  often  than  six  months 
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and  will  be  no  less  often  than  every  two 
years),  BPA  shall  prepare  and  publish  a 
forecast  of  costs  for  resource 
acquisitions  which  could  be  deferred  as 
a  result  of  granting  billing  credits.  The 
alternative  cost  will  be  published  as  a 
real  levelized  cost  with  examples  of 
related  nominal  cost  streams.  The 
environmental  costs  associated  with  the 
alternative  resomrce  will  also  be 
published  at  this  time.  Prior  to 
publication,  BPA  shall  prepare  a 
preliminary  determination  and  solicit 
public  comment  thereon. 

(b)  The  billing  credit  will  be  based  on 
the  alternative  cost  at  the  time  the 
proposal  is  evaluated  for  the  calendar 
year  when  the  billing  credit  resource 
meets  the  conditions  of  Section  7(a)(1) 
of  this  policy. 

(c)  The  actual  rate  impact  of  the 
deferrable  alternative  resource(s)  will  be 
used  in  determining  the  alternative  cost. 

(d)  Upon  agreement  nominal  billing 
credit  streams  can  be  reshaped  as  long 
as  the  real  levelized  resoxirce  cost  is  no 
higher  than  the  levelized  cost  BPA 
would  have  paid  if  the  resource  costs 
were  not  reshaped. 

(e)  BPA  shall  classify  alternative  cost 
into  a  capacity  and  energy  component, 
and  shall  further  disaggregate  such 
capacity  and  energy  components  to 
accoimt  for  other  resource 
characteristics,  including,  but  not 
limited  to,  service  life,  location,  and 
seasonality. 

(f)  BPA’s  alternative  cost  shall  also 
include  an  adjustment  to  accovmt  for  the 
value  of  displacement.  BPA  may  base 
the  adjustment  on  published  criteria  or 
negotiate  an  adjustment  on  a  case  by 
case  basis.  Whether  BPA  has  a  right  to 
displace  a  billing  credit  resource  will  be 
by  agreement  between  BPA  and  the 
billing  credit  applicant. 

Section  9:  Methodology  for  Calculating 
Billing  Credits 

(a)  Billing  Credits  Based  on  Alternative 
Cost 

Billing  credits  based  on  alternative 
costs  are  calculated  by  taking  the 
difference  between  the  alternative  cost 
for  the  resource  and  the  applicable  rate, 
and  multiplying  the  difference  by  the 
amount  that  the  resource  reduces  the 
customer’s  net  requirement  for  firm 
electric  power  or  reserves  from  BPA. 

(1)  The  billing  credit  will  be 
subtracted  from  the  customer’s  bill  if  the 
alternative  cost  is  greater  than  the 
applicable  rate. 

(2)  The  billing  credit  vnll  be  added  to 
the  customer’s  bill  if  the  alternative  cost 
is  lower  than  the  applicable  rate. 


(b)  Billing  Credits  Based  on  Net  Cost 

(1)  If  net  cost  is  greater  than  or  equal 
to  the  alternative  cost  then  the  billing 
credit  is  calculated  using  alternative 
cost  as  described  in  section  9(a)(2). 

(2)  If  net  cost  is  less  than  the 
alternative  cost,  the  billing  credit  is 
calculated  by  taking  the  difference 
between  the  net  cost  and  the  applicable 
rate,  and  multiplying  the  difference  by 
the  amount  by  which  the  resource 
actually  reduces  the  customer’s  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  from  BPA.  BPA  will 
consider  nonfirm  revenues  during 
development  of  net  cost. 

(i)  The  billing  credit  will  be 
subtracted  from  the  customer’s  bill  if  net 
cost  is^ater  than  the  applicable  rate. 

(ii)  Tne  billing  credit  will  be  deemed 
zero  if  the  applicable  rate  is  greater  than 
the  net  cost  of  the  billing  credit 
resource,  but  less  than  the  alternative 
cost. 

(iii)  The  billing  credit  will  be  added 
to  the  customer’s  power  bill  whenever 
the  applicable  rate  is  greater  than  the 
alternative  cost  for  the  resource.  The 
billing  credit  added  to  the  power  bill 
shall  be  the  difference  between  the 
alternative  cost  for  the  resource  and  the 
applicable  rate,  multiplied  by  the 
amount  by  which  the  resource  actually 
reduces  the  customer’s  net  requirement 
for  supply  of  firm  electric  power  or 
reserves  from  BPA. 

(c)  Residential  Exchange 

If  the  customer  has  executed  a 
Residential  Pmxfrase  and  Sale 
Agreement  (RPSA)  with  BPA  pursuant 
to  section  5(c)  of  the  Northwest  Power 
Act  in  addition  to  the  power  sales 
contract  and  its  RPSA  is  neither 
terminated  nor  suspended,  the  billing 
credit  may  be  adjusted  to  account  for 
the  effect  of  the  ^SA.  Any  adjustment 
to  billing  credit  payments  will  be  made 
on  a  case-by-case  l^sis. 

(d)  Locking  the  Applicable  Rate 

BPA  will  allow  customers  to  lock  in 
a  forecast  of  the  applicable  rate  for  up 
to  10  year  intervals.  The  locked  rate 
stream  BPA  offers  will  account  for  any 
additioneil  risk  to  the  rate  base.  If  the 
lock  expires  and  the  contract-life 
exceeds  10  years,  customers  will  choose 
between  the  actual  applicable  rate  or  a 
new  locked  rate  stream  calculated  by 
BPA. 

Section  10:  Application  Procedure 
(a)  General  Reqiiirements 

(1)  BPA  will  consider  granting  a 
billing  credit  only  upon  receipt  of  a 
written  application  submitted  in 
accordance  with  this  policy.  Customers 


are  encouraged  to  consult  with  BPA’s 
Area  and  District  Offices  early  in  the 
planning  process  to  facilitate 
prepeiration  and  review  of  their 
applications.  BPA  will  exchange 
planning  and  operating  information 
with  eligible  customers. 

(2)  The  customer  shall  carry  the 
burden  of  proving  that  the  appropriate 
criteria  necessary  to  receive  a  billing 
credit  have  been  satisfied. 

(3) (i)  A  customer  applying  for  a 
billing  credit  must  submit  such 
information  as  will  permit  BPA  to 
determine: 

(A)  whether  to  grant  a  billing  credit; 
and 

(B)  the  amount  and  duration  of  the 
billing  credit. 

(ii)  While  the  information  required 
from  a  customer  varies  with  the  type 
and  size  of  the  billing  credit  resource  as 
well  as  other  factors,  the  customer  must 
include  at  least  the  following 
information  in  its  application: 

(A)  a  technical  description  of  the 
resoxirce,  including  such  information  as 
the  type  of  resource,  principal  features, 
engineering  characteristics,  size,  and 
location; 

(B)  the  amount  of  energy  and  capacity 
which  the  resource  will  produce  or 
save,  the  time  periods  in  which  such 
production  or  savings  will  occur,  and 
the  geographic  points  or  locations  at 
which  die  output  or  savings  will  be 
used  or  delivered  to  serve  the 
customer’s  load; 

(C)  the  amoimt  by  which  the  resource 
is  expected  to  reduce  the  customer’s  net 
requirement  for  supply  of  firm  electric 
power  or  reserves  frnm  BPA  and  the 
time  periods  in  which  such  reduction 
will  occur; 

(D)  significant  dates,  such  as  the  start 
and  completion  of  construction  or 
installation,  commercial  operation,  and 
the  dates  between  which  the  customer 
expects  to  reduce  BPA’s  obligation  to 
ac^ire  resources; 

(E)  a  description  of  the  assumptions 
and  methodologies  the  customer  used  in 
preparing  information  contained  in  the 
application; 

(F)  the  status  of  any  required  licenses 
or  permits,  including  copies  of  licenses 
or  permits  that  have  been  granted; 

(G)  a  description  of  the  environmental 
effects  the  billing  credit  resource  may 
have;  mitigating  measures,  if  any,  to  be 
taken;  and  the  status  of  any 
environmental  reviews,  permits,  or 
other  actions  which  may  be  required; 

(H)  a  description  of  the  impacts,  if 
any,  which  the  billing  credit  resource 
may  have  on  fish  and  wildlife;  any 
consultations  concerning  fish  and 
wildlife  impacts  with  Federal  and  Stave 
fish  and  wildlife  agencies,  and  the 
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region's  Indian  tribes,  including 
reconunendations  from  such 
consultations,  if  any;  the  mitigating 
measures,  if  any,  to  be  taken;  and  &e^ 
opportunities,  if  any,  which  may  be 
present  for  enhemcing  fish  and  wildlife; 

(I)  for  a  billing  credit  based  on  a 
resource  developed  by  a  political 
subdivisicm  served  by  the  customer 
making  the  application,  evidence  that 
the  customer  and  the  political 
subdivision  have  mutually  resolved 
how  and  to  what  extent  the  customer 
will  pass  through  the  billing  credit 
benefits  to  the  political  subdivision;  and 
(Jl  such  other  information  as  may  be 
either  requested  by  BP  A  or  required  by 
this  policy. 

(4)  A  customer  must  submit  an 
original  and  two  copies  of  its 
application  together  with  a  transmittal 
letter  addressed  to  BPA. 

(3)  The  application  must  contain  a 
statement,  signed  by  a  duly  authorined 
representative  of  the  customer, 
certifying  the  accuracy  of  the 
information  contained  therein. 

(b)  Specific  Requirements:  Resources 
Other  Than  Conservation 

If  applicable,  the  applicant  must 
submit  an  explanation  of  the  financing, 
cost  estimating,  accounting,  or  other 
methodology  used  in  estimating  or 
determining  net  costs,  including  the 
amount  and  the  rationale  for  the  cost  of 
capital,  risk  premium,  or  return  on 
investment. 

(c)  Specific  Requirements:  Retail  Rate 
Structiues 

Tire  customer  shall  demonstrate  that 
its  methodology  for  quantifying  the 
reduction  in  net  requirements  for  firm 
electric  power  or  reserves  attributable  to 
its  retail  rate  structure  distinguishes 
among  the  load  reductions  resulting 
from  conservation  and  consumer-owned 
renewable  resources,  and  other  catises. 

Section  Ih  BPA's  Decision  Making 
Process 

(a)  Review  of  Applicaticm 

(1)  BPA  shall  review  each  billing 
credit  application  to  determine  whether 
the  application  contains  the  information 
BPA  iweds: 

(i)  To  make  a  decision  consistent  with 
the  requirements  of  this  policy; 

(ii)  To  evaluate  potential 
environmental  impacts,  and  consistency 
with  applicable  Federal,  regional.  State, 
and  lo^  environmental  plans,  policies, 
and  controls;  and 

(iii)  To  satisfy  BPA’s  obligation  to  give 
due  consideration  to  the  protection, 
mitigation  and  enhancement  of  fish  and 
wildlife. 


(21  BPA  may  return  applications 
which  contain  information  insufficient 
to  process  the  billing  credit  application. 

In  such  instances,  BPA  shell  briefly 
explain  in  a  letter  to  the  applicant  why 
the  application  is  inadequate,  describe 
any  missing  information,  and  provide 
an  opportunity  to  submit  an  amended 
application. 

(b)  Environmental  Considerations 

Projects  must  demonstrate 
consistency  with  applicable: 

(1)  Federal,  State,  and  local  land  use 
plans,  policies,  and  controls; 

(2)  Federal  and  State  fish  and  wildlife 
plans  and  programs; 

(3)  Fed^l,  State  and  local  pollution 
control  standards;  and 

(4)  Other  applicable  environmental 
processes  and  standards. 

(c)  Integration  of  the  Billing  Credit 
Resource  With  the  Regional  Power 
System 

BPA  shall  appraise  the  capability  of 
the  billing  cre^t  resource  in  relation  to 
BPA’s  resource  acquisition  pn^ram  to 
determine  with  respect  to  each  billing 
credit  resource: 

(1)  The  dates  between  which  the 
billing  resoxirce  will  reduce  BPA’s 
obligation  to  acxjuire  resources;  and 

(2)  The  amount  by  which  the  billing 
credit  resource  reduces  the  customer’s 
net  requirement  for  supply  of  firm 
electric  power  or  reserves  fixim  BPA. 

(d)  Decision  on  Applications 

BPA  shall,  within  a  reasonable  time  of 
completing  the  analysis  of  the 
application  either; 

(1)  Conditionally  approve  the  billing 
credit;  or 

(2)  Deny  the  application  by  letter, 
stating  the  reasons  for  rejecting  the 
application. 

(e)  Billing  Credit  Contract  Provisions 

BPA  shall  include  in  all  billing  credit 
contracts  such  terms  as  will  be 
appropriate  and  necessary  to  insure 
compliance  with  this  policy,  including 
but  not  limited  to; 

(1)  That  the  customer  will  operate  a 
non-conservation  billing  credit  resource 
in  a  manner  compatible  with  the 
planning  and  operation  of  the  region’s 
power  system  and  the  customer’s  power 
sales  contract; 

(2)  That  the  billing  oredit  resource 
will  be  constructed,  scheduled, 
completed,  and  operated  in  a  timely 
fashion; 

(3)  That  the  customer  shall  provide 
equivalent  electric  power  or  reserves  to 
assure  that  it  will  be  able  to  reduce  its 
net  requirement  for  firm  electric  power 
or  reserves  from  BPA  by  the  amounts 


and  for  the  time  periods  stipulated  in 
the  billing  credits  contract  in  the  event 
the  billing  credit  resource  is  not 
operative  due  to  reasons  other  than  an 
uncontrollable  force; 

(4)  That  if  the  billing  credit  is  based 
on  actual  net  cost  BPA  has  the  right  to 
approve  all  costs  of,  and  propos^  for, 
major  modifications  in  cxmstruction, 
schedxiUng,  operations,  or  financing. 

The  amount  of  oversight  must  be 
reasonable  in  light  of  the  risks  to  BPA, 

(5)  That  by  agreCTnent  BPA  may 
reschedule  a  billing  credit  resource 
imder  construction;  and 

(6)  That  the  Customer  will  pay  costs, 
if  any,  of  wheeling  electric  power  from 
the  billing  credit  resource  to  the 
Customer’s  system,  including  costs  of 
wheeling  over  the  Federal  system. 

(f)  Procedures  for  Billing  Credit 
Resources 

(1)  Once  BPA  and  the  applicant  have 
negotiated  a  proposed  billl^  credit 
contract,  BPA  shall,  prior  to  signing  the 
billing  credit  contract,  publish  notice  of 
the  proposed  billing  cr^t  contract  in 
the  Federal  Register  and  provide  a  copy 
of  such  notice  to  the  Regional  Council, 
the  governor  of  each  State  in  which  the 
billing  credit  resource  would  be 
constructed  or  implemented  or  whid) 
would  be  affected  by  the  billing  credit 
resource,  BPA’s  customers.  Federal  and 
State  fish  and  wilcUife  agencies  and 
Indian  tribes  affected  by  the  billing 
credit  resource,  affected  local 
governments,  and  other  interested 
parties  including  local  governments. 

(2)  BPA  shall  include  in  such  notice 
the  methodology  BPA  proposes  to  use  in 
determining  the  amoimt  of  the  proposed 
billing  credit,  and  the  availability  of  the 
draft  administrative  record. 

(3)  Anyone  wishing  to  comment  to 
BPA  on  the  proposed  billii^  credit 
contract  must  do  so  in  writing  within  30 
days  of  the  date  of  the  notice. 

(i)  BPA’s  staff  shall  evaluate  any 
comments  that  are  submitted  and  make 
a  recommendation. 

(ii)  BPA  shall  include  any  comments 
and  recommendations  as  p^  of  the 
administrative  record. 

(4)  After  the  30-day  comment  period, 
BPA  may: 

(i)  Sign  the  billing  credit  contract; 

(ii)  Renegotiate  the  proposed  billing 
credit  contract  as  BPA  deems 
appropriate:  or 

(iii)  Deny  the  billing  credit 
application. 

(5)  If  the  billing  credit  resource  is  a 
major  resource,  section  6(c)  of  the 
Northwest  Power  Act  applies. 
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Section  12:  Administering  Approved 
Billing  Credit  Contracts 

(a)  Payment 

BPA  shall  grant  a  billing  credit 
(including  retroactive  payment,  if  any) 
by  adjusting  the  customer’s  monthly 
power  bill  or  through  a  cash  payment. 
The  billing  credit  may  be  subtracted 
from  or  added  to  the  customer’s  power 
bill.  When  it  is  subtracted  horn  the  bill, 
BPA  may,  as  an  alternative  to  reducing 
the  bill,  pay  the  credit  by  check  or  other 
appropriate  instrument. 

(b)  Administrator’s  Periodic  Review  and 
Audit 

(1)  BPA  may  audit,  inspect,  or 
otherwise  review  any  aspect  of  the 
construction  or  operation  of  any 
resource  for  whicn  BPA  grants  or 
intends  to  grant  a  billing  credit  as  BPA 
deems  appropriate  to  carry  out  BPA’s 
responsibilities  imder  the  Northwest 
Power  Act  consistent  with  soimd 
business  practices. 

(2)  Customers  receiving  billing  credits 
shall  make  available  to  BPA  such 
information  as  BPA  may  request  in 
conducting  such  audit,  inspection,  or 
other  review. 

(3)  BPA  may  conduct,  upon 
reasonable  notice,  such  on  site 
inspections  of  a  billing  credit  resource 
as  BPA  may  deem  necessary  to  verify 
the  accuracy  of  any  information 
provided  by  the  customer  or  to 
otherwise  perform  BPA’s  duties. 

Section  13:  Reconsideration  of  BPA 
Decisions 

(a)  Right  to  Request  Reconsideration 

Any  customer  or  other  entity  who 
believes  that  it  has  been  adversely 
affected  by  a  final  decision  of  BPA 
related  to  billing  credits  may  request 
that  BPA  reconsider  the  decision. 
Requests  must  be  submitted  to  BPA  in 
writing  within  30  days  of  receipt  of 
notice  of  such  decision. 

(b)  BPA’s  Response 

BPA  shedl  respond  in  writing  within 
a  reasonable  time  stating  the  decision 
and  the  reasons  for  that  decision. 

Section  14:  Records  and  Access  to 
Information 

(a)  Customers  supplying  proprietary 
information  that  is  intended  by  the 
customer  to  be  disclosed  in  confidence 
to  BPA  must  specifically  identify  such 
information,  and  BPA  shall  maintain  the 
confidentiality  of  such  proprietary 
information  to  the  extent  permitt^  by 
law. 

(b)  Customers  must  maintain  such 
records  as  will  permit  BPA  to  exercise 
prudent  oversi^t  including  audit, 


inspection,  or  other  review  of  any  aspect 
of  the  construction  and  operation  of  a 
billing  credit  resource  as  BPA 
determines  may  be  appropriate. 

(c)  Customers  must  comply  with  the 
requirements  of  the  Privacy  Act,  Public 
Uw  93-579,  88  Stat.  1896. 

(d)  BPA  and  BPA’s  customers  shall 
m^e  all  records  relating  to  billing 
credits  available  to  any  entity  who  may 
wish  to  inspect  or  copy  such  records 
only  in  accordance  with  the 
requirements  of  the  Trade  Secrets  Act, 

18  U.S.C.  1905,  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  the 
Privacy  Act,  Public  Law  93-579, 88  Stat. 
1896. 

-  Responsible  Official:  Paul  Norman, 
Billing  Credit  Project  Manager,  is  the 
official  responsible  for  BPA’s  Revised 
Billing  Credit  Policy. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
Record  of  Decision  for  the  Final  Billing 
Credit  Policy,  please  contact  the  Public 
Involvement  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

Telephone  numbers,  voice/TTY,  for 
the  Public  Involvement  Office  are  503- 
230-3478  in  Portland,  or  toll-free  800- 
622-4519. 

Information  may  also  be  obtained 
from: 

Mr.  George  E.  Bell,  Lower  Columbia 
Area  Manager,  1500  N£.  Irving  Street, 
room  243,  Portland,  Oregon  97208,  503- 
230-4551. 

Mr.  Robert  Laffel,  Eugene  District 
Manager,  Federal  Bviilding,  room  206, 
211  East  Seventh  Street,  Eugene,  Oregon 
97410,  503-465-6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  room  561,  U.S.  Court 
House,  920  W.  Riverside  Avenue, 
Spokane,  Washington  99201,  509-353- 
2518. 

Ms.  Carol  S.  Fleischman,  Spokane 
District  Manager,  room  112,  U.S.  Corirt 
House,  920  W.  Riverside  Avenue, 
Spokane,  Washington  99201,  509-353- 
3279 

Mr.  George  E.  Eskridge,  Montana 
District  Manager,  800  Kensington, 
Missoula,  Montana  59801,  406-329- 
3060. 

Mr.  Ronald  K.  Rodewald,  Wenatchee, 
District  Manager,  301  Yakima  Street, 
room  307,  Wenatchee,  Washington 
98807,  509-662-4377 

Mr.  Terence  G.  Esvelt,  Puget  Soimd 
Area  Manager,  201  Queen  Avenue 
North,  suite  400,  Seattle,  Washington 
98109  206-553-4130. 

Mr.  Thomas  Wagenhofier,  Snake 
River  Area  Manager,  West  101  Poplar, 
Walla  Walla.  Washington  99362,  508- 
522-6226. 


Mr.  Jim  Normandeau,  Boise  District 
Manager,  Federal  Building,  304  North 
Eighth  Street,  room  450,  Boise,  Idaho 
83702,  208-334-9137 
Ms.  C.  Clark  Leone,  Idaho  Falls 
District  Manager,  1527  Hollipark  Drive, 
Idaho  Falls.  Idaho  83401,  208-523- 
2706. 

Issued  in  Portland,  Oregon,  on  January  13 
1993 

Randall  W.  Hardy, 

Administrator- 

Editorial  note.  This  dociiment  was 
received  at  the  Office  of  the  Federal  Register 
on  July  9, 1993 

[FR  Doc.  93-16682  Filed  7-13-93;  8:45  am] 
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Energy  Information  Administration 

Agency  information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Memagement  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Public  L.  96- 
511,  44  U.S.C.  3501  et  seq.)  'The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  ^llection  number(s):  (3) 
Current  ONffi  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  T5q)e 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 
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DATES:  Comments  must  be  filed  on  or 
before  Augiist  13, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  OOE  Desk  Officer  Usted 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 

Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Conunents 
should  also  be  addressed  to  the  Office 
of  Statistical  .Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPCS  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  submitted  to  OMB 
for  review  was: 

1.  Energy  Information  Administration. 

2.  EIA-14, 182,  782A,  782B,  782C, 

821,  856,  863,  877,  and  878. 

3. 1905-0174. 

4.  Petroleum  Marketing  Program. 

5.  Revision. 

6.  Weekly  (EIA-878);  Semi-monthly 
(EIA-877,  October  through  March); 
Monthly  (EIA-14, 182,  782A/B/C.  EIA- 
856;  Annually  (ElA-821);  Triennially 
(EIA-863). 

7.  Mandatory. 

8.  Businesses  or  other  for  profit;  State 
or  local  governments. 

9. 16,553  respondents. 

10.  5,854  responses. 

11. 1.65  hours  per  response. 

12. 159,928  hours. 

13.  The  Petroleum  Marketing  Program 
surveys  collect  information  on  costs, 
sales,  prices,  and  distribution  for  crude 
oil  and  petroleum  products.  Data  are 
published  in  petroleiun  publications 
and  in  multifuel  reports.  Respondents 
are  refiners,  first  purchasers,  gas  plant 
operators,  resellers/retailers,  motor 
gasoline  wholesalers,  suppUers, 
distributors,  and  importers. 

Statutory  Infbrmatioii:  Sec  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L 
06-511),  which  amended  chapter  35  of  title 
44  United  States  Code  (See  44  U.S.C  3506  (a) 
and  (c)(1). 

Issued  in  Washington,  DC,  July  9, 1993. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

[FR  Doc.  93-16679  Filed  7-13-93;  8:45  ami 
BtLUNQ  CODE  StSO-OI-M 


Federal  Energy  Regulatory 
Commleelon 

[Docket  No.  QF92-180-002] 

Weetmoreland-LG&E  Partnere; 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

July  8, 1993. 

On  Jtme  28, 1993,  Westmoreland- 
LG&E  Partners  (Roanoke  Valley  II)  do 
Westmoreland  Enei^,  Inc.,  300  Pteston 
Avenue,  Charlottesville,  Virginia  22902, 
submitted  for  filing  an  appUcation  for 
recertification  of  a  fociUty  as  a 
quahfying  cogneration  fodUty  pursuant 
to  §  292.207(b)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  appUcant,  the 
topping-cycle  cogeneration  fodlity  will 
be  located  in  Weldon  Township,  near 
Roanoke  Rapids,  North  Carolina.  On 
July  7, 1992,  in  Docket  No.  QF92-180- 
000,  the  appUcant  filed  for  Commission 
certification.  The  Commission 
subsequently  certified  the  fadUty  as  a 
quaUfying  facility  in  Westmoreland- 
LG&E  Partners  (Roanoke  Valley  II),  60 
FERC  162,215  (1992).  The  instant 
request  for  recertification  reflects  the 
potential  steam  use  by  the  Patch  Rubber 
Company  in  the  manufacturing  of 
plastics  and  rubber  products,  a  sUght 
increase  in  the  maximum  net  electric 
power  production  capacity  from  44  MW 
to  45.1  MW,  and  a  credit  support 
arrangement  on  behalf  of  one  of  the 
AppUcant’s  partners. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaUfying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NW.,  Weishingtcn,  DC 
20426,  in  accordance  with  i^es  211  and 
214  of  the  Conunission’s  Rule  of 
Practice  and  Procedure.  AU  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  appUcant. 

Protests  wiU  be  considered  by  the 
Commission  in  determining  ffie 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc  93-16609  FUed  7-13-93;  8:45  am] 
MUJNQ  CODE  snr-oi-M 


project  Noe.  4017-041,  et  aL] 

Hydroelectric  Appllcetione  Pittsburgh 
Water  and  Sewer  Authority,  et  al.] 

Take  notice  that  the  following 
hydroelectric  appUcations  have  been 
filed  with  the  Commission  and  are 
available  for  pubUc  inspection: 

1  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  4017-041. 

c.  Date  Filed:  Jime  8, 1993. 

d.  Applicant:  Pittsburgh  Water  and 
Sewer  Authority. 

e.  Name  of  Pmject  AUegheny  River 
Lock  &  Dam  #2. 

f.  Location:  U.S.  Army  Corps  of 
Engineers’  Allegheny  River  Lock  &  Dam 
#2,  Allegheny  River,  AUegbeny  Coimty, 
PA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Httsburgh 
Water  and  Sewer  Authority,  Glenn  M. 
Cannon,  Allegheny  Btiilding,  Suite 
1010, 429  Fo^s  Avenue,  Pittsburgh, 

PA  15219-1604,  (412)  255-8949. 

i.  FERC  Contact.  Etta  Foster,  (202) 
219-2679. 

).  Comment  Date:  Augiist  16, 1993. 

k.  Description  of  Proposed  Action: 

The  Licensee  proposes  to  surrender  its 
Ucense  for  the  above  referenced 
imconstructed  project  for  financial 
reasons. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  Cl 
and  D2. 

2  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  8632-013. 

«  c.  Date  Filed:  May  25, 1993. 

d.  Applicant.  Qty  of  Kankakee, 
Illinois. 

e.  Name  of  Project  Kankakee  Project 

f.  Location:  The  project  is  located  in 
Kankakee  County,  Illinois,  on  the 
Kankakee  River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  George  M. 
Waldow,  P.E.,  Consultant  for  Qty  of 
Kankakee,  5775  Wayzata  Boulevard, 
Suite  610,  MinneapoUs,  MN  55416, 

(612)  546-3669. 

i.  FERC  Contact.  Michelle  Laabs,  (202) 
219-3274. 

j.  Comment  Date.  August  16, 1993. 

k.  Description  of  Amendment.  The 
Qty  of  Kankakee,  Illinois,  requests 
approval  of  an  as-built  exhibit  G-1.  The 
exffibit  shows  the  as-built  location  of 
the  transmission  line.  The  Ucense 
authorizes  a  2.1  mile  long,  underground 
transmission  line.  As  built,  the  project 
consists  of  1.5  miles  of  underground 
transmission  line  and  0.9  mile  of 
overhead  transmission  line. 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

3  a.  Type  of  Application  :  Preliminary 
Permit. 

b.  Profect  No.:  11405-000. 

c.  Date  Filed:  April  15, 1993. 

d.  Applicant:  Hydn^roup,  Inc. 

e.  Name  of  Project  Butte  Market  Lake 
Canal  Project. 

f.  Location:  On  Butte  Market  Lake 
Canal,  near  the  town  of  Roberts,  in 
Jefferson  Covmty,  Idaho.  T5N,  R37E; 

T5N,  R38E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact.  Mr.  George  L. 
Smith,  Hydrogroup,  Inc.,  P.O.  Box 
51016,  Idaho  Falls,  Idaho  83405,  (208) 
529-8115. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

i.  Comment  Date:  Aii^st  23, 1993. 

k.  Description  of  Project  The 
proposed  project  would  consist  of;  (1) 

An  existing  diversion  on  the  Snake 
River,  (2)  Butte  Market  Lake  Canal 
Company’s  existing  10-mile-long  Butte 
Market  I^e  Canal;  (3)  a  concrete 
headgate  installed  in  die  canal;  (4)  a  72- 
inch-^ameter,  80-foot-long  penstock; 

(5)  a  powerhouse  containing  one 
generating  unit  with  an  instead 
capacity  of  650  kW;  (6)  a  tailrace 
returning  water  into  the  Snake  River;  (7) 
a  3,000-foot-long  transmission  line 
interconnecting  with  an  existing  Utah 
Power  Company  transmission  l&e;  and 
(8)  appurtenant  facilities. 

No  new  access  roads  vrill  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $25,000. 

l.  This  notice  also  consists  of  the  ' 
following  standard  paragraphs:  A5,  A7, 
AO,  AlO,  B,  C,  and  D2. 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11419-000. 

c.  Date  Filed:  June  1, 1993. 

d.  Applicant:  Abert  Rim  Hydroelectric 
Associates. 

e.  Name  of  Project:  Abert  Rim 
Hydroelectric  Pumped  Storage  Project. 

f.  Location:  Parti^y  within  the  ^Mrt 
Riin  Wilderness  Study  Area,  and 
partially  on  lands  administered  by  the 
Bureau  of  Land  Management, 
approximately  31  miles  north  of  the 
town  of  Lakeidew,  in  Lake  County, 
Oregon.  T28S,  R20E;  T28S;  R21B;  T29S, 
R21E;  T30S,  R21E;  T31S,  R22E;  T32S, 
R22E;  T33S,  R22E;  T34S.  R22E;  T35S. 
R21E;  andT35S,R22E. 

g.  ^ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Ah^  Rim 
Hydroefoctiic  Associates,  Mr.  Patridc  E. 
Slattery,  20  Briaigate  Place,  GieeoviUe, 
South  Carolina  29615,  (803)  271-6112. 


i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  September  2, 1993. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  An  300-foot-high  dam 
forming  an  830-acre  upper  reservoir  on 
Rabbit  Creek;  (2)  two  36-foot-diameter, 
1,575-foot-long  concrete  power  shafts 
connecting  the  upper  reservoir  with  an 
underfund  powerhouse;  (3)  the 
powemouse  containing  8  generating 
units  with  a  total  installed  capacity  of 
2,000  MW;  (4)  two  36-fbot-diameter, 
8,800-foot-long  power  tunnels 
connecting  the  powerhouse  with  a 
lower  reservoir;  (5)  the  state  of  Oregon’s 
existing  20-foot-high  Chewaucan  dam 
(to  be  modified)  and  2,660-acre  Lake 
Abert  to  be  used  as  the  lower  reservoir; 
(6)  a  2,000-acre  waterfowl  refuge;  (7)  a 
43-mile-long,  500-kV  transmission  line 
interconnecting  with  an  existing  Pacific 
Power  &  Light  ^mpany  transmission 
line;  (8)  a  3.5-mile-long,  500-kV 
transmission  line  interconnecting  with 
an  existing  Bonneville  Power 
Administration  transmission  line;  (9)  a 
converter  station;  and  (10)  appiirtenant 
facilities. 

ThjS  applicant  proposes  to  use  only 
the  sou^em  portion  of  Lake  Abert  as  a 
lower  reservoir  by  constructing  two  30- 
fbot-high  dikes,  one  12,500  feet  long  and 
the  other  19,000  feet  long. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $2,000,000. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  and  02. 

5  a.  Type  of  Application  :  Expansion  of 
.Existing  Marina. 

b.  Project  No.:  618-051. 

c.  Date  Filed :]\xne  21, 1993. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Jordan  Dam 
Project. 

f.  Location:  Elmore  County,  Alabama. 

g.  Filed  Pursuant  to:  Fede^  Power 
Act,  16  U.S.C.  Sec.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  R.M. 
Alcridge,  Manager,  Hydro  Licensing. 
Alaba^  Power  Company.  600  No^ 
18th  Street,  P.O.  Box  2641,  Birmingham, 
AL  35291,  (205)  250-1000. 

i.  FERC  Contact:  Dan  Hayes,  (202) 
219-2660. 

j.  Comment  Date:  August  23, 1993. 

k.  Description  of  Proj^:  Alabama 
Power  Company,  licensee  for  the  Jordan 
Dam  Project,  has  requested  that  the 
Commission  approve  expansion  cf  the 
exiting  Jordan  Marina.  ‘The  expansion 
would  consist  of  16  new  wet  sUps,  4 
new  fishine  piers,  and  one  new  docking 
pier.  In  admtion,  Jmdan  Marina 


proposes  to  install  28  new  campsites 
and  a  sewage  holding  pond. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

6  a.  Type  of  Application:  Non-Project 
Use  of  Inject  Lwds. 

b.  Project  No.:  2232-295. 

c.  Date  Filed:  May  25, 1993. 

d.  Applicant:  Duke  Power  Company 

e.  Name  o/Pro/ecf:  Catawba- Wateree 
Project. 

f.  Location:  Lookout  Shoals  Lake, 

Iredell  Coimty,  NC. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Sec.  791(a)-«25(r). 

h.  Applicant  Contact:  Carol  P.  Mack, 
Duke  Power  Company,  Legal 
Department,  422  South  Church  Street, 
Charlotte,  NC  28242-0001,  (704)  382- 
8104. 

i.  FERC  Contact:  John  K.  Hannula, 

(202) 219-1040. 

j.  Comment  Date:  August  23, 1993. 

k.  Description  of  Project:  Duke  Power 
Company  requested  Commission 
authorization  to  grant  an  easement  on 
0.23  acre  of  land  on  Lookout  Shoals 
Lake  to  the  Qty  of  Statesville,  NC,  for 

a  raw  water  intake  facility.  The  water 
will  be  pumped  through  a  30-inch 
transmission  main  to  &e  existing  water 
treatment  plant  located  about  13  miles 
away  in  the  City  of  Statesville.  The 
fecihty  will  be  used  for  an  additional 
source  of  drinking  water  for  the  dty. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 

D2. 

7  a.  Type  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility. 

b.  Project  No.:  11403-000. 

c.  Date  Filed:  April  5. 1993. 

d.  Applicant:  Qty  of  Buffalo, 
Wyoming. 

e.  Name  of  Project:  Small  Conduit 
Hydroelectric  Facility. 

f.  Location:  On  an  existing  water 
delivery  pipeline  near  the  Qty  of 
Buffalo,  Jo^son  County,  Wyoming. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth 
Ckoss,  Administrative  Assistant,  Qty  of 
Buffalo,  Wyoming,  46  North  Main, 
Buffalo,  Wyoming  82834,  (307)  684- 
5566. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.,  (202)  219-2847. 

j.  Deadline  Date:  See  Paragraph  D4. 
(August  31, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
envinmmental  analysis  at  this  time— see 
attached  paragraph  D4. 

l.  Brief  Description  of  Project:  The 
proposed  project  consiks  an  18-fbot- 
square  poweathouse  containing  a  tmhine 
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with  an  installed  capacity  of  245 
kilowatts  (project  excludes  the  existing 
conduit  on  wUch  the  powerhouse  is 
proposed). 

m.  Purpose  of  Project:  Power  will  be 
used  by  die  City. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

o.  Available  locations  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  with  the  applicant  contact 
list  above. 

8  a.  Type  of  Action:  Notice  of 
Availability  of  Bald  Eagle  Study  Results 
and  Requests  for  Comments. 

b.  Project  Number:  233-023. 

c.  License  Issued:  February  26, 1981. 

d.  Licensee:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Pit  3,  4,  and  5 
Project. 

f.  Location:  Shasta  County,  California. 

g.  Licensee  Contact:  Mr.  Shan 
Bhattacharya,  P.O.  Box  770000,  PlOA, 
San  Francisco,  CA  94177,  (415)  973- 
5310. 

h.  FERC  Contact:  John  A.  Schnagl, 
(202)  219-2661. 

i.  Comment  Date:  August  16, 1993. 

j.  Reply  Comments:  ^ptember  15, 
1993. 

k.  Notice  of  Availability:  On  April  2, 
1993,  Pacific  Gas  and  Electric  Company 
(PG&E)  filed  and  supplemented  on  May 
26, 1993,  a  report  on  bald  eagle 
populations,  fish  populations,  and  water 
quality  for  the  Pit  3,  4,  A  5  Project. 

Based  on  the  results  of  the  report,  PG&E 
proposes  to  maintain  the  existing  150 
cubic  feet  per  second  minimum  flow  in 
the  Pit  River  below  the  Pit  3  Dam. 

Copies  of  the  report  were  sent  to  all 
parties.  Additional  copies  are  available 
for  review  at  the  Commission’s  public 
reference  room  at  941  North  Capitol 
Street,  Washington,  DC. 

The  order  requiring  the  study  and 
setting  minimum  flows  at  the  Pit  3  site 
is  pending  rehearing  before  the 
Commission.  In  order  to  allow  any  new 
information  to  be  considered  by  the 
Commission,  we  are  opening  the  • 
comment  period  to  all  entities  to  file 
new  or  modified  comments  or 
recommendations  for  the  minimum  flow 
and  study  plan,  based  on  the  study 
results  and  any  new  information  that 
has  become  available  since  filing  their 
original  comments.  Any  new  or 


modified  comments  or 
recommendations  for  flows  in  the  Pit  3 
River  reach  should  be  filed  with  the 
Commission  by  August  16, 1993.  If  you 
do  not  wish  to  modify  comments  or 
recommendations  previously  filed  with 
the  Commission,  no  additional  filing  is 
required. 

Once  any  additional  comments  or 
recommendations  are  filed,  with 
appropriate  service  to  all  parties,  we 
will  allow  until  September  15, 1993,  for 
the  parties  to  submit  reply  comments  to 
the  Commission. 

1.  Filings  and  Service  of  Responsive 
Documents — All  responsive  filings  must 
be  filed  by  providing  the  original  and  8 
copies  to  The  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  The  filing  should  indicate  the 
project  name  and  number  and  be 
labeled  "Comments”, 
“Recommendations”,  or  "Reply 
Comments”.  Copies  of  any  filing  should 
be  served  with  all  parties  in  this 
proceeding.  Proof  of  service  shall 
accompany  any  filing  with  the 
Commission. 

9  a.  Type  of  Application  :  New  Major 
License. 

b.  Project  Nos.:  2406-002  &  2465-003. 

c.  Date  Filed:  December  20, 1991. 

d.  Applicant:  Duke  Power  Company. 

e.  Name  of  Projects:  Saluda  & 
Hollidays  Bridge. 

f.  Location:  On  the  Saluda  River  in 
Anderson,  Greenville,  &  Pickens 
Coimty,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Albert  V. 
Carr,  Jr.,  Duke  Power  Company,  422 
Sou^  Church  Street,  Charlotte,  NC 
28242-0001,  (704)  382-8125. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.,  (202)  219-2847. 

j.  Deadline  Date:  See  paragraph  DIO 
and  item  (k). 

k.  Status  of  Environmental  Analysis: 
These  applications  have  been  accepted 
for  filing  and  are  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  DIO. 
Comments,  recommen^tions,  terms 
and  conditions,  or  prescriptions 
perteiining  to  fishery  population  study 
are  not  being  solicited  because  the 
applicant  has  not  yet  filed  the  study: 
however,  they  should  be  filed  within  30 
days  from  the  date  the  applicant  files 
this  study  with  the  Commission 
following  its  consultation  with  the 
South  C^lina  Wildlife  and  Marine 
Resources  Department  and  the  U.S.  Fish 
and  Wildlife  Service. 

(Note:  The  applicant  is  required  to  provide 
a  copy  of  the  study  to  all  entities  consulted 


under  §  16.8  of  the  regulations  and  to  all 
parties  on  the  service  list). 

l.  Description  of  Projects: 

(A)  Saluda  Project:  llie  project  as 
proposed  for  licensing  consists  of:  (1)  a 
55-foot-high,  460-foot-long  concrete 
dam  impotmding  a  556-acre  reservoir; 

(2)  a  powerhouse  containing  four 
tuxbine  generator  units  with  a  total  rated 
capacity  of  2.4  MW;  and  (3)  other 
appurtenant  structrires.  The  average 
annual  generation  is  5.46  GWh. 

(B)  Hollidays  Bridge  Project:  The 
project  as  proposed  for  licensing 
consists  of:  (1)  a  35-foot-high,  644-foot- 
long  concrete  dam  impounding  a  466- 
acre  reservoir;  (2)  a  950-foot-long  intake 
canal;  (3)  a  powerhouse  containing  fo\ir 
turbine  generator  units  with  a  total  rated 
capacity  of  3.5  MW;  (4)  a  3.5-mile-long, 
22-kV  transmission  line;  and  (5)  other 
appurtenant  structures.  The  average 
annual  generation  is  11.87  GWh. 

m.  Purpose  of  Projects:  Power 
generated  from  the  project  is  used 
primarily  to  help  meet  peak  load 
demands  of  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Locations  of 
Applications:  A  copy  of  the 
applications,  as  amended  and 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicant’s  office 
(see  item  (h)  above). 

10  a.  Type  of  Application  :  Approval 
of  Plan  to  Construct  Two  Day-Use 
Areas. 

b.  Project  No.:  2833-032. 

c.  Date  Filed:  Jime  18, 1993. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Lewis  County. 

e.  Name  of  Project:  Cowlitz  Falls. 

f.  Location:  Lewis  Coimty, 
Washington. 

g.  FUm  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gary 
Halich,  Public  Utility  District  No.  1  of 
Lewis  County,  P.O.  Box  330,  Chehalis, 
WA  98532,  (206)  748-9261. 

i.  FERC  Contact:  Heather  Campbell, 
(202)  219-3097. 

j.  Comment  Date:  August  20, 1993. 

k.  Description  of  Project:  The  licensee 
for  FERC  Project  No.  2833  requests 
approval  to  amend  its  recreation  plan 
and  build  two  day-use  parks,  one  near 
Packwood,  WA  on  land  administered  by 
Washington  State  Department  of  Naturd 
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Resources  and  one  near  Randle,  WA  on 
projects  lands.  Each  area  would  consist 
of  a  picnic  shelter,  an  athletic  field,  a 
parldng  lot  and  restrooms. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  Cl, 
and  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11421-000. 

c.  Date  Filed:  June  21, 1993. 

d.  Applicant:  Madrid  Hydropower 
Associates. 

e.  Name  of  Project:  Madrid  Water 
Power  Project. 

f.  Location:  On  the  Grasse  River, 
Madrid  Township,  St.  Lawrence 
Coimty,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Rodney  F. 
Coffey,  5165  Wagon  Trails  End, 

Syracuse,  New  York  13215-1578,  (315) 
488-8716. 

i.  FERC  Contact:  Mary  Golato,  (202) 
219-2804. 

t  Comment  Date:  September  6, 1993. 

.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 

An  existing  dam  13  feet  high  and  420 
feet  long:  (2)  and  existing  reservoir  with 
a  storage  capacity  of  120  acres  and  a 
mean  sea  elevation  of  446.0  feet  mean 
sea  level;  (3)  a  proposed  powerhouse 
containing  two  tuibine-generator  units 
at  a  total  rated  capacity  of  750  kilowatts; 
(4)  a  proposed  300-foot-long,  13.2- 
kilovolt  transmission  line;  and  (5) 
appurtenant  facilities.  The  total  average 
annual  generation  will  be  3,400,000 
kilowat&ours.  The  cost  of  the  studies  is 
$60,000.  The  owner  of  the  dam  is  Town 
of  Madrid. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

Standard  Paragraphs 

A2.  Development  Application — Any 
quahfied  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 


notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  and  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CTO  4.36). 

Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
Qualified  development  applicant 
aesiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  development 
application  allows  em  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  and  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  prelimineuy  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 


development  application  to  construct 
and  (^rate  the  moject. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  dale 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”,  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”, 
“PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  w^ch  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  or 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  pardcular  applicadon  to  which  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to: 

The  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  apphcation 
may  be  obtain  by  agencies  directly  from 
the  Apphcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Ajmlicant’s  r^resentatives. 

D4.  Filing  and  ^rvice  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuit  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  31, 
1993  for  Project  No.  11403-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (October  15, 1993  for 
Project  No.  11403-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST,”  “MOTION 
•10  INTERVENE,”  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,”  “COMPETING 
APPUCATION,”  “COMMENTS,” 
“REPLY  COMMENTS,” 
“RECOMMENDA’nONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS”;  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nmnber  of  the  person  protesting  or 
intervening;  and  (4)  omerwise  comply 
with  the  reqiiirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 


conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant  Any  of  these  documents 
must  1^  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — ^The  apphcation  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991, 56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (September 
7, 1993  for  Project  No.  2406-002).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (October  20, 1993  for 
Project  No.  2406-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS,”  “REPLY 
COMMENTS,” 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS”;  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments. 


recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
niunber  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Feder^  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated;  July  8, 1993,  Washington,  DC 
Lois  D.  Cashel], 

Secretary. 

IFR  Doc.  93-16602  Filed  7-13-93;  8:45  am) 
BSjjNO  CODE  anr-oi-M 


[Docket  No.  JD9»-11765T  Califomi»-4] 

California;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formations 

July  8, 1993. 

Talce  notice  that  on  July  1, 1993,  the 
Cahfomia  Division  of  Oil  and  Gas 
(California)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission’s  regulations,  that  the 
Belridge  Diatomite  Formation, 
underlying  certain  properties  in  the  Lost 
Hills  Field,  Kern  Coimty,  Cahfomia, 
quahfies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  PoHcy 
Act  of  1978.  The  areas  of  apphcation, 
containing  approximately  366.8  acres  in 
Township  27  South,  Range  21  East,  are 
described  as  follows: 

Lost  Hills  “A’’-:^2  of  NW/4  of  NE/4  and  W/ 
2  of  W/2  of  NE/4  of  NE/4  of  Section  5, 
containing  30  acres. 

Lost  Hills  "G” — South  16.8  acres  of  the  N/2 
of  NW/4  of  SE/4  and  NW/4  of  NE/4  of  SE/ 
4  of  Section  9. 

Lost  Hills  “K” — S/2  of  S/2  of  Section  21, 
containing  160  acres. 

Lost  HUls  "L” — ^N/2  of  N/2  of  Section  20, 
containing  160  acres. 

The  notice  of  determination  also 
contains  California’s  findings  that  the 
referenced  portions  of  the  Belridge 
Diatomite  Formation  meet  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 
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The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  No^ 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doa  93-16608  FUed  7-13-93;  8:45  am] 
aaxMG  cooe  arir-oi-M 


[Docket  No.  JD98-12144T  Texas-144] 

Texas;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

July  8, 1993. 

Take  notice  that  on  Jime  22, 1993,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  tbe  Travis  Peak 
Formation,  Black  Forest  Creek  Field, 
imderlying  a  portion  of  Smith  County, 
Texas,  qu^fies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  designated  area 
is  in  Railroad  Commission  District  No. 
6  and  consists  of  approximately  3,680 
acres  in  all  or  portions  of  the  following 
surveys; 


Survey 

Abstract 

No. 

George  A  Bass . 

A-66 

James  H.  McClure . 

William  McAdams . 

A-659 

A-688 

Thomas  H.  Prater . 

A-783 

Ber^amin  Kuykendall  . 

A-532 

Isaar  Mathawa  . 

A-703 

Jnseph  Dal  . 

A-298 

S  A  A  M  R  R  R  Co 

A-e64 

Joseph  Shields  . 

A-887 

Lewis  Jones . 

A-501 

The  notice  of  determination  also 
contains  Texas*  findings  that  the 
referenced  portion  of  the  Travis  Peak 
Formation  meets  the  reqmrements  of  the 
Commission’s  regvdations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  No^ 
Ca^tol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16607  Filed  7-13-93;  8:45  am] 
BMJJNO  CODE  S717-01-M 


Establishment  of  Performance  Review 
Board 

July  8, 1993. 

Section  4314(c)  of  title  5,  United 
States  Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Federal  Energy 
Re^atory  Commission: 

Christie  L.  McGue,  Susan  Tomasky, 
Rebecca  F.  Schaffer. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-16603  Filed  7-13-93;  8:45  am] 
BtUJNO  CODE  S717-01-M 


[Docket  No.  CP93-535-000] 

Arkia  Energy  Resources  Company; 
Request  Under  Blanket  Authorization 

July  8, 1993. 

■Take  notice  that  on  July  6, 1993,  Arkia 
Energy  Resources  Company  (AER),  525 
Milam  Street,  Shreveport,  Louisiana 
71151,  filed  in  Docket  No.  CP93-535- 
000  a  request  pursuant  to  Section 
157.205  of  the  Commission’s 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  a  delivery  tap 
under  AER’s  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  AER  proposes  to 
construct  and  operate  a  4-inch  tap  and 
meter  station  in  Sequoyah  County, 
Oklahoma  to  deUver  up  to  10,000  Mcf 
of  natural  gas  per  day  to  Arkansas 
Oklahoma  Gas  Corporation  (AOG).  AER 
states  that  it  would  transport  the  natural 
gas  for  AOG  pursuant  to  part  284  of  the 
Commission’s  Regulations.  AER  further 
states  that  AOG  would  reimburse  AER 
for  the  cost  of  the  faciUties  and  that 
AOG  would  use  the  natural  gas  to 
supplement  its  supplies  to  the  dty  of 
Fort  Smith,  Arkansas. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Geus  Act. 

Lots  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16606  Filed  7-13-93;  8:45  am] 
Biumc  COOE  t717-<>1-M 


[Docket  No.  RS92-1 8-004] 

Kentucky  West  Virginia  Gas  Company; 
Tariff  Filing 

July  8, 1993. 

'Take  notice  that  on  June  30, 1993, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  tendered  for  filing 
Third  Revised  Voliune  No.  1  of  its  FERC 
Gas  Tariff  in  the  above-captioned 
proceeding. 

Kentucl^  West  states  that  the  filing  is 
made  to  comply  with  the  requirements 
of  the  Commission’s  June  18, 1993 
“Order  On  Compliance  Filing  and 
Denying  Rehearing’’  in  Docket  Nos. 
RS92-18-002  and  RS92-18-003. 

Any  party  wishing  to  file  comments 
on  Kentucl^  West’s  June  30, 1993  filing 
should  file  such  comments  on  or  before 
July  15, 1993. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16604  Filed  7-13-93;  8:45  am] 
BIUJNQ  COOE  6717-01-M 


[Docket  Nos.  RP88-262-022;  RP88-262- 
027] 

Panhandle  Eastern  Pipe  Line 
Company;  Reports  of  Refunds 

July  8, 1993. 

'Take  notice  that  on  November  16, 
1992,  in  Docket  No.  RP88-262-022,  in 
accordance  with  the  requirements  of 
Commission  Opinion  Nos.  369  and  369- 
A,  Panhandle  ]^tem  Pipe  Line 
Company  (Panhandle)  submitted  for 
fiUng  its  refund  report  setting  forth 
principal  refund  amounts  for  the  period 
April  1, 1989  through  March  31, 1992 
for  Panhandle’s  juri^ctional  customers 
arising  from  the  rate  requirements  of 
Opinion  No.  369,  57  F^C  1 61,264,  and 
Opinion  No.  369-A.  59  FERC  1  61,244, 
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along  with  associated  interest  calculated 
to  November  16, 1992,  the  date  of  this 
report. 

Panhandle  states  that  interest  will 
continue  to  accumulate  until  payment  is 
made,  after  approval  of  the  report.  As 
detailed  in  the  report.  Panhandle  will 
provide  for  refunds  of  approximately 
$37  million,  including  interest,  to  its 
customers.  Panhandle  further  asserts 
that  in  accordance  with  the  settlement 
of  Panhandle’s  take-or-pay  cost  recovery 
proceedings,  $35  million  is  to  be 
retained  from  the  sales  customers* 
demand  and  commodity  refund 
amoimts  and  $7.6  million  is  to  be 
retained  from  the  non-sales  customers’ 
commodity  refunds,  although. 
Panhandle  maintains,  that  settlement 
would  have  permitted  $12  million  of  the 
refunds  to  non-sales  customers  to  be 
retained. 

Take  further  notice  that  on  April  15, 
1993,  in  Docket  No.  RP88-262-027, 
Panhandle  fried  a  revised  refund  report 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in 
accordance  wich  the  Commission’s 
March  16, 1993  order  in  Docket  No. 
RP88-262-024  and  its  December  23, 
1992  order  in  Docket  No.  RP88-262- 
021.  Panhandle  states  that  the  report 
reflects  the  recalculation  of  refunds 
associated  with  what  the  Commission 
characterized  as  “Double-Billing  of 
demand  costs  on  converted  volumes’’. 
Panhandle  previously  reported  these 
refunds  in  a  refund  report  filed  in 
Docket  No.  RP88-262-000,  et  al.  on 
November  16, 1992  ‘  and  supplemented 
on  February  8, 1993. 

In  addition.  Panhandle  requests  that 
the  Commission  direct  its  Staff  to 
convene  a  technical  conference  to 
discuss  this  report  and  to  resolve  any 
controversies  associated  with  it. 

Any  person  desiring  to  protest  said 
filings  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
335.211.  All  such  protests  should  be 
filed  on  or  before  July  22, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  these  filings  are  on  file  with 


'  This  rehuid  report  is  different  than  the  "refund 
plan”  also  filed  on  November  16, 1992,  in  Docket 
No.  RP88-262-022,  as  described  above  in  this 
notice. 


the  Commission  and  are  available  for 
public  inspection. 

Lok  D.  Cashell, 

Secretary. 

[FR  Doc.  93-16605  Filed  7-13-93;  8:45  am] 
WUINQ  COOC  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66178;  FRL-<4633-1] 

Spolicldin  Cold  Sterilizing  Solution; 
Voluntary  Cancellation  Request; 
Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  that 
Sporicidin  Company  (also  doing 
business  as  Sporicidin  International) 
has  voluntarily  requested  that  EPA 
cancel  the  registration  of  Sporicidin 
Cold  Sterilizing  Solution  (EPA  Reg.  No. 
8383-5)  and  that  EPA  has  granted  this 
request.  The  cancellation  became 
effective  on  June  16, 1993.  The 
registrant  must  arrange  for  the  recall  of 
all  existing  stocks  and  must  dispose  of 
all  existing  stocks  except  for  quantities 
which  the  registrant  may  distribute  for 
testing  or  retain  for  archival  purposes. 
No  sale,  or  other  distribution  or  use  of 
existing  stocks  is  allowed. 

DATES:  The  cancellation  order  became 
effective  Jime  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Pnmier,  Special  Review  and 
Reregistration  Division  (H7508W). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Special  Review  Branch,  3rd  floor,  2800 
Costal  Drive,  Arlington,  VA,  (703)  308- 
8034. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  issued  pursuant  to  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
'  (FIFRA),  7  U.S.C.  136  et  seq.  It 
announces  the  Agency’s  decision  on  a 
request  for  cancellation  of  the 
registration  of  Sporicidin  Cold 
Sterilizing  Solution  (EPA  Reg.  No. 
8383-5). 

I.  Request  for  Voluntary  Cancellation 
Sporicidin  Cold  Sterilizing  Solution 
(Sporicidin)  was  registered  as  a 
pesticide  for  antimicrobial  uses  in  1976. 
The  registrant  was  Sporicidin  Company, 
of  Rockville,  Maryland,  also  known  as 
Sporicidin  International  of  Rockville, 
Maryland.  Sporicidin  Cold  Sterilizing 
Solution  was  a  glutaraldehyde-based 
chemical  germicide  registered  for  use  as 


a  sterilant,  tuberculodde,  bactericide, 
and  virucide,  among  other  things.  Use 
sites  included  hospitals;  medic^  and 
veterinary  clinics:  nursing  homes  and 
ambulances  to  sterilize  or  disinfect 
medical  instruments;  equipment  and 
fiberoptics  used  in  endoscopy,  surgery, 
anesthesiology,  and  respiratory  therapy 

On  DecemMr  13, 1991,  EPA  initiated 
enforcement  action  against  Sporicidin 
Company.  These  actions  included 
issuance  of  a  Stop  Sale,  Use,  or  Removal 
Order  (SSURO)  to  the  registrant  and 
product  distributors  affecting  the 
Sporicidin  product  and  filing  of  a  civil 
complaint  alleging  misbranding,  among 
other  things.  These  actions  were 
primarily  based  on  the  results  of  EPA 
tests  which  showed  that  the  product 
was  not  efficacious  as  a  sterilant  as 
claimed  on  the  product  label.  The 
Agency  was  prepared  to  initiate 
cancellation  proceedings  against  the 
product  registration. 

As  part  of  the  settlement  of  the  dvil 
administrative  action,  Sporicidin 
Company  agreed  to  request  volimtary 
cancellation  of  the  registration  of 
Sporicidin.  In  a  letter  dated  June  11, 
1993,  Sporicidin  Company  requested 
immediate  voluntary  cancellation  and 
waived  any  requirement  for  Federal 
Register  notice  of  the  request  prior  to 
the  cancellation  becoming  effective. 

n.  Existing  Stocks  Determination 

This  product  is  subject  to  a  SSURO 
that  was  part  of  the  enforcement  action 
described  above.  No  sale,  distribution, 
or  use  of  existing  stocks  is  allowed 
except  in  accordance  with  the  SSURO 
issued  on  December  13, 1991,  and  its 
subsequent  amendments.  If  EPA 
determines  that  it  is  appropriate  at  some 
point  to  vacate  the  SSLffiO,  the  terms 
and  conditions  on  existing  stocks  in  this 
notice  eind  Cancellation  Order  will 
continue  in  effect. 

For  purposes  of  this  Order,  existing 
stocks  are  defined  as  those  stocks  of 
Sporicidin  product  which  are  in  the 
U.S.  and  were  packaged,  labeled,  and 
released  for  shipment  or  sale  prior  to 
June  11, 1993,  the  date  of  receipt  of  the 
cancellation  request,  or  which  were 
otherwise  in  the  custody  and  control  of 
Sporicidin  Company  as  of  that  date. 

EPA  advises  persons  holding  stocks  of 
the  product  to  immediately  discontinue 
selling,  distributing,  or  using  the 
product. 

Sporicidin  Company  was  requested  to 
recall  Sporicidin  ^m  the  market  on 
Deceml^r  13, 1991.  Any  quantities 
remaining  in  channels  of  trade  should 
be  returned  to  Sporicidin  Company. 
Persons  holding  any  quantity  of 
Sporicidin  should  contact  Sporicidin 
Company  or  its  distributors  to  arrange 
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for  the  return  of  the  product  Sporicidin 
Company  may  retain  a  quantity  of 
product  for  laboratory  testing  or  archival 
purposes.  Sporicidin  Company  may 
distribute  the  product  for  purposes  of 
laboratory  testing  or  disposal  only.  No 
sale,  or  other  distribution  or  use  of 
existing  stocks  is  allowed. 

in.  EPA'a  Decision  on  the  Request  for 
Voluntary  Cancellation  and 
Cancellation  Order 
On  Jime  16, 1993,  EPA  granted 
Sporicidin  Company’s  request  that  the 
registration  of  its  product  Sporicidin 
Cold  Sterilizing  Solution  (EPA  Reg.  No. 
8383-5)  be  voluntarily  canceled. 
Concurrently,  EPA  is  issuing  a 
Cancellation  Order  for  Sporicidin.  This 
Notice  contains  the  terms  and 
conditions  of  the  Cancellation  Order  for 
Sporicidin.  Under  section  6(f)(1)  of 
FIFRA,  a  registrant  may  request  at  any 
time  that  EPA  cancel  any  of  its  pesticide 
registrations.  EPA  must  publish  in  the 
F^eral  Register  a  notice  of  receipt  of 
the  request  and  allow  public  comment 
before  granting  the  request  unless  either 
the  registrant  requests  a  waiver  of  the 
notice  or  the  Administrator  determines 
that  the  continued  use  of  the  pesticide 
would  pose  imreasonable  adverse 
effects  on  the  environment.  Sporicidin 
Company  requested  immediate 
voluntary  cancellation  and  waived  any 
Notice  prior  to  the  cancellation 
becoming  effective.  Accordingly,  this 
Cancellation  Order  became  effective  on 
June  16, 1993.  Therefore,  as  of  June  16, 
1993,  no  person  may  distribute,  sell,  or 
use  this  product,  except  as  described 
below.  No  sale,  distribution,  or  use  of 
any  existing  stocks  is  permitted,  except 
that  Sporicidin  Company  may  retain  a 
quantity  of  its  product  for  testing  or 
archival  purposes.  Sporicidin  Company 
may  distribute  the  product  for  purposes 
of  testing  and  disposal  only.  Any  sale, 
distribution,  or  other  disposition  of 
existing  stocks  that  is  not  consistent 
with  the  terms  of  this  Order  will  be 
considered  a  violation  of  FIFRA  section 
12(a)(2)(K)  and/or  section  12(a)(1)(A),  as 
appropriate. 

Dated:  Jime  29, 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  93-16654  Filed  7-13-93;  8:45  am) 
BHJJNG  CODE  aSSO-SO-f 


FEDERAL  RESERVE  SYSTEM 

Meridian  Bancorp,  inc.,  at  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approved 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Elach  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  foe 
Reser\'e  Bank  or  to  foe  offices  of  foe 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  foe 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  Aan  August 
6, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6fo  Street, 
Philadelphia,  Pennsylvania  19105; 

1.  Mendian  Bancorp,  Inc.,  Reading, 
Pennsylvania:  to  merge  with  First  Bath 
Corp.,  Bath,  Pennsylvania,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Bath,  Bafo,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  City  Bancorp,  Inc., 
Murfreesboro,  Tennessee;  to  acquire  100 
percent  of  foe  voting  shares  of  Citizens 
Bank,  Smifoville,  Tennessee. 

2.  PCM  Acquisition  Group,  Inc., 
Deerfield,  Florida:  to  become  a  bank 
holding  company  by  acquiring  82 
percent  of  foe  voting  shares  of  Florida 
First  International  Bank,  Holl)rwood, 
Florida. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  CBl  Security  Corp., 
Kansas  City,  Missouri;  to  acquire  100 
percent  of  foe  voting  shares  of  Lawrence 
County  Bancshares,  Inc.,  Aurora, 
Missouri,  and  thereby  indirectly  acquire 
Lawrence  County  Bank,  Aurora, 
Missouri. 

2.  Jefferson  County  Bancshares,  Inc., 
Daykin,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 


percent  of  foe  voting  shares  of  Jefferson 
County  Bank,  Daykin,  Nebraska. 

3.  Myers  Bancshares,  Inc.,  Alva, 
Oklahoma;  to  become  a  bank  holding 
company  by  acquiring  96  percent  of  foe 
voting  shares  of  Central  National  Bank, 
Alva,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16634  Filed  7-13-93;  8:45  am) 
BILUNG  CODE  S21001-F 


National  Bank  of  Commerce  of  El 
Dorado  Employee  Stock  Ownership 
Plan,  et  al.;  Change  in  Bank  Control 
Notices;  Acquisitions  of  Shares  of 
Banks  or  Bank  Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  foe  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  foe  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  foe  notices  are 
set  forth  in  paragraph  7  of  foe  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  foe  Federal 
Reserve  Bank  indicated.  Once  foe 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  foe  offices  of  foe  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  foe 
Reserve  Bank  indicated  for  that  notice 
or  to  foe  offices  of  foe  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  3, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Loms,  Missouri  63166: 

1.  National  Bank  of  Commerce  of  El 
Dorado  Employee  Stock  Ownership 
Plan,  El  Dorado,  Arkansas:  to  acquire  an 
additional  0.42  percent  of  foe  voting 
sheues  of  NBC  Bank  Corp.,  El  Dorado, 
Arkansas,  for  a  total  of  10.08  percent, 
and  thereby  indirectly  acquire  National 
Bank  of  Commerce  of  El  Dorado,  El 
Dorado,  Arkansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Evan  H.  Katz  Dynasty  Trust,  Lissy 
B.  Katz  Dynasty  Trust,  and  Lenny  C. 
Katz  Dynasty  Trust,  all  of  Houston, 
Texas,  to  each  acquire  9.70  percent  of 
foe  voting  shares  of  First  Commimity 
Bancshares,  Inc.,  Killeen,  Texas,  and 
thereby  indirectly  acquire  Fort  Hood 
National  Bank,  Fort  Hood,  Texas,  and 
'The  First  National  Bank,  Killeen,  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  8. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-16635  Filed  7-13-93;  8:45  am) 
BILUNQ  CODE  621(M)1-f 


State  Financial  Services  Corporation; 
Notice  of  Application  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  tmder  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  Ae  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Ci'R  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  xmdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
roval  of  the  proposal, 
omments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  3, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  State  Financial  Services 
Corporation,  Hales  Comers,  Wisconsin; 
to  engage  de  novo  in  making  and 
servicing  loans  pursuant  to  § 
225.25(b)(1)  of  ffie  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-16636  Filed  7-13-93;  8:45  am] 

BILUNQ  CODE  621IH>1-E 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ffie  Assistant  Attorney 
Generel  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  06-21-93  and  07-02-93 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMN  No. 

Date  termi¬ 
nated 

Nestle  S.A.,  Mr.  Teng,  Curetek  Pharmeceirtirels,  L.P . . 

93-1114 

06/21/93 

Mrs.  L.  Bettertcourt,  Mr.  Cynis  Tang,  Curatek  Pharmaceuticals,  L.P  . 

93-1115 

06/21/93 

Aztar  Coiporation,  Ambassador  Real  Estate  Investors,  L.P.,  Ambassador  General  Partnership  . . 

93-1170 

06/21/93 

Cross  Timbers  Oil  Company,  Atlantic  Richfield  Company,  Atlantic  Richfield  Company . 

93-1171 

06/21/93 

Pqi  litnhla  Resources,  Inc  ,  An«»rican  Exploration  Company,  Hershey  Oil  Corporation . 

93-1183 

06/21/93 

Fremont  Group,  Inc.,  Sears,  Roebuck  and  Co.,  Coldwell  Banker  Residential  Holding  Company . . . 

93-1185 

06/21/93 

Vintage  Petroleum,  Inc.,  E.l.  du  Pont  de  Nemours  arxl  Company,  Conoco  Inc . 

93-1187 

06/21/93 

Motorola,  Inc.,  Millicom  International  Cellular  S.A.,  Millicom  Meidco  Corp  . 

93-1188 

06/21/93 

Kidd,  Kamm  Equity  Partners,  L.P.,  Coming  Incorporated,  Dow  Coming  Wright  Corporation  . 

93-1200 

06/21/93 

Kidd,  Kamm  Equity  Partners,  L.P.,  The  Dow  Chemical  Company,  Dow  Coming  Wright  Corporation . 

93-1202 

06/21/93 

The  TCW  Group,  Inc.,  Edisto  Resource  Corporation,  Edisto  Resource  Corporation  . 

93-1203 

06/21/93 

Barokj  Corporation,  Tremont  Corporation,  NEWCO . 

93-1204 

06/21/93 

TransTeohnology  Corporation,  TRW  Inc.,  TRW  Inc . 

93-1205 

06/21/93 

Odyssey  Partners,  L.P.,  Avatar  Holdings,  Inc.,  Avatar  Holdings,  Inc . 

93-1207 

06/21/93 

PepsiCo,  Inc.,  Southern  Tier  Pl77a  Hut,  Inc.,  Southern  Tier  Pix^a  Hut,  Inc  . 

93-1212 

06/21/93 

Robert  M  Rasi#  Robert  M  Ra.Q.s,  KOVR  TV,  Inc . 

93-1214 

06/21/93 

Estate  of  Peter  Sharp,  Avatar  Holdings  Inc.,  Avatar  Holdings  Inc  . 

93-1217 

06/21/93 

Th«^  .Society  of  the  New  York  Hospital  Richard  and  Cynthia  Zirinsky,  Grade  Square  Hospital,  Inc  . 

93-1125 

06/22/93 

Daniel  K.  Frierson,  c/o  Dixie  Yams  Inc.,  Masland  Carpets,  Inc  ,  Masland  Carpets,  Inc  . 

93-1135 

06/23/93 

State  Street  Ro.ston  Corporation,  Citicorp,  Citibank,  N.A  . . 

93-1157 

06/23/93 

Parfinarx:e  Amnco  Inc  ,  Aimco  Inc.  (Miami  IrwtiLstries  Division)  . . 

93-1175 

06/23/93 

MTD  Products  Irx;.,  Shiloh  Industries,  Inc.,  Shiloh  Industries,  Irx:  . 

93-1126 

06/24/93 

.James  C  Eanallo,  Shiloh  Industries  Irv'..,  Shiloh  Irxlustries,  Inc  . 

93-1127 

06/24/93 

Dominick  C.  Fanello,  Shiloh  Industries,  Inc.,  Shiloh  Industries,  Inc . 

93-1128 

06/24/93 

Wk^larxi  Corporation,  Brian  Mock,  Mor4f  Re.sourcea,  Irtc  . 

93-1166 

06/25/93 

Principal  Mutual  Life  Insurance  Compemy,  United  Healthcare  Corporation,  United  Healthcare  of  Iowa,  Inc . 

Theodore  Ammon,  Treasure  Chest  Advertising  Company,  Inc.,  Treasure  Chest  Advertising  Company,  Inc . 

93-1179 

93-1191 

06/25/93 

06/25/93 
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Transactions  Granted  Early  Termination  Between:  06-21-93  and  07-02-93— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMN  No. 

Date  termi¬ 
nated 

Ricardo  J.  Cisneros,  Pueblo  International,  Inc.,  Pueblo  Interriationai,  Inc . 

Scesaplana  Settlement  Pueblo  International,  Irx:.,  Puebio  International,  Inc . 

93-1192 

93-1193 

06/25/93 

06/25/93 

The  R^se  Company,  Cartyie  Real  Estate  Li^ed  Partnership-XVI,  Owings  Mills  Limited  Partnership  . 

The  Rouse  Company,  Carlyle  Real  Estate  Limited  Partnership-XV,  Ownings  Mills  Limited  Partnership  . 

English  China  Clays  pic,  Merck  &  Co.,  Inc.,  Calgon  Water  Management  Business  . 

Bell  Atlantic  Corporation,  The  Chronicle  Publishing  Company,  The  Chronicle  Publishing  Company  . 

93-1210 

93-1211 

93-1216 

93-1219 

06/25/93 

06/25/93 

06/25/93 

06/25/93 

Union  Air  Transport  Inc.,  VIAQ  AQ,  Union  Air  Transport  GmBh  &  Co.  OHQ . 

93-1222 

06/25/93 

Union  Air  Transport  Inc.,  Bayemw^  AG,  Union  Air  Transport  GmbH  &  Co.  OHG  . 

93-1223 

06/25/93 

Apache  Corporation,  Gary  L.  Hall,  HaiM-iouston  Oil  Company . 

93-1226 

06/25/93 

Munay  T.  Holland,  Genei^  Motors  Corporation,  GDS  Business  of  Electronic  Data  Systems  Corporation . 

Peter  J.  Canni,  Merrill  LyrKh  &  Co.,  Inc.,  Champion  Energy  Corporation . . 

93-1234 

93-1238 

06/25/93 

06/25/93 

Welsh,  Carson,  Anderson  &  Stowe  V,  LP.,  OccuSystems,  Inc.,  OccuSystems,  Irx:  . 

93-1124 

06/26/93 

WMX  Techrx>logies,  Irx;.,  Matrix  Engineering,  Inc.,  Matrix  Engineering,  Inc  . 

93-1176 

06/28/93 

Key  Trortic  Corporation,  Honeywelt  Inc.,  Honeywell  Inc.'s  Keyboard  Division . 

93-1177 

06/28/93 

Oji  Paper  Co.,  Ltd.,  KanzaM  Paper  Mfg.  Co.,  Ltd.,  Kanzaki  Paper  Mfg.  Co.,  Ltd  . 

93-1197 

06/28/93 

FIserv,  Inc.,  TCW  Special  Placements  Furxl  II,  Data  Line  Service  Company,  Irx: . 

93-1209 

06/28/93 

James  G.  Leprirx),  Associated  Milk  Producers,  Inc.,  Associated  MMk  Prodi^rs,  Inc . . 

93-1184 

06/29/93 

E.I.  Du  Pont  de  Nenrxxirs  arxt  Company,  Occidental  Petroleum  Corporation,  IsiWxj  Creek  Coal,  Inc . 

93-0970 

06/30/93 

Scitex  Corporation  Ltd.,  Eastman  Kodak  Company,  Dayton  Operations,  IrK . 

93-1180 

06/30/93 

PepsiCo,  lr>c.,  Chevys,  Irx:.,  Chevys,  Irw . 

93-1198 

06/30/93 

Alexander  &  Baidwiri,  irx:.,  Rrst  Chicago  Corporation,  Rrst  Chicago  Leasing  Corporation . 

93-1235 

06/30/93 

Land  Free  II  Investment  Limited,  A^m  international  Corp.  (Debtor-in-Pos^ssion),  Astrum  International 
Corp.  (Debtor-in-Possession) . 

93-1208 

07/01/93 

Lumbermens  Mutual  Casualty  Company,  Kemper  Corporation,  Kemper  ReinsurarK:e  Company  and  Nation2U 
Loss  Control . 

93-1227 

07/01/93 

RWE  Aktiengesellschaft,  Ocddential  Petroleum  Corporation,  Occidental  Petroleum  Corporation . 

93-0973 

07/02/93 

La  Quinta  Inns,  Irx:.,  The  Prudentiai  Insurance  Company  of  America,  LQ.  Joint  Venture  #800;  La  Quinta  As¬ 
sociates  . . . 

93-1228 

07/02/93 

Centetbank,  Beneficiai  Corporation,  Berteficial  Mortgage  Corporation . 

93-1231 

07/02/93 

La  Quinta  inns,  Inc.,  La  Quinta  Inns,  Itk.,  LQ.  Joint  Venture  #800  arxi  La  Quinta  Associates  . 

93-1241 

07/02/93 

Yorksixre  Food  Group  PLC,  Del  Monte  Foods  Company,  Dried  Fruit  Business  of  Del  Monte  Corporation . 

The  Trustees  of  the  Univer^  (X  Pennsylvania,  Annenberg  Research  Institute,  Annenberg  Research  Institute  . 
Carmike  Cinemas,  Irx:.,  Westwynn  Theatres,  Irx:.,  Westwynn  Theatres,  Inc  . 

93-1244 

93-1252 

93-1264 

07/02/93 

07/02/93 

07/02/93 

Floyd  C.  Wilson  ^  Carol  Wilson,  The  Prudential  Insurance  Company  of  America,  Hugoton  Energy,  P.LP, 
Hugoton  Energy,  P II,  L.P . 

93-1270 

07/02/93 

Odyssey  Partners,  L.P.,  Floyd  C.  Wilson  arxl  Carol  Wilson,  Hugoton  Energy  Corporation . 

93-1271 

07/02/93 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Benjamin  L  Berman, 

Acting  Secretary. 

(FR  Doc  03-16656  Filed  7-13-93;  8:45  am) 
anajNQ  code  stso-oi-m 


[File  No.  931  0092] 

Consol,  inc.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
\infair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  t^gs,  the  Peimsylvania- 


based  provider  of  coal  export  terminal 
services  to  acquire  Isleind  Creek  Coal, 
Inc.,  but  it  would  require  the  respondent 
to  divest  the  Curtis  Bay  Company  and 
to  obtain,  for  the  next  10  years,  prior 
Commission-approval  before  making 
any  similar  acquisitions.  In  addition,  if 
the  divestiture  is  not  accomplished  in 
the  specified  time-frame,  the  respondent 
would  agree  to  a  Commission-appointed 
trustee  to  complete  the  transaction. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Howard  Morse,  FTC/H-394, 
Washington,  DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  $  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 


and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
(“Commission”)  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Consol,  Inc.  (“Consol”)  (a 
corporate  joint  ventvire  between  E.I. 
duPont  de  Nemours,  a  United  States 
corporation  and  RWE  Aktiengesellshaft, 
a  foreign  corporation)  of  the  stock  of 
Island  Creek  Coal,  Inc.,  a  subsidieuy  of 
Occidental  Petroleum  Corporation 
(“OPC”),  a  corporation,  and  it  now 
appearing  that  Consol,  hereinafter 
sometimes  referred  to  as  “proposed 
respcmdent,”  is  willing  to  enter  into  an 
Agreement  Containing  Consent  Order 
(“Agreement”)  to  divest  certain  assets. 
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to  cease  and  desist  from  certain  acts, 
and  to  provide  for  certain  other  relief, 

It  is  hereby  agreed  by  and  between 
Consol,  Inc.  (wholly  and  equally  owned 
by  E.I.  duPont  de  Nemours  and  RWE 
Aktiengesellshaft)  its  duly  authorized 
officers  and  its  attorneys,  and  coimsel 
for  the  Commission  that: 

1.  Proposed  respondent  Consol  is  a 
corporation  organized,  existing,  and 
doing  business  under  end  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
1800  Washington  Road,  Pittsburgh,  PA 
15241. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
of  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pvirsuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act, 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafier 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  heea  violated  as  alleged 
in  the  draft  of  Complaint  here  attach^. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pxirsuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance  to 
the  draft  of  Complaint  here  attached  and 
its  decision  containing  the  following 
Order  to  divest  and  cease  and  desist, 
and  (2)  make  information  public  with 
respect  thereto.  When  so  entered,  the 


Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders,  llie  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed-to  Order  to  proposed 
respondent’s  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  'The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  Agreement  or  the  Order 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Consol 
understands  that  once  the  Order  has 
been  issued.  Consol  will  be  reqxiired  to 
file  one  or  more  compliance  reports 
showing  it  has  fully  complied  with  the 
Order.  Proposed  respondent  further 
imderstan^  that  is  may  be  liable  for 
dvil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 
7  ' 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  “Consol”  means  Consol,  Inc.  (a 
wholly  and  equally  owned  joint  venture 
between  E.I.  duPont  de  Nemours  and 
RVVE  Aktiengesellshaft),  Consol,  Inc.’s 
joint  venture  parents,  its  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventiires 
that  Consol  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

B.  “OPC”  means  Occidental 
Petrole;un  Corporation,  its  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  OPC  controls,  directly  or  indirectly, 
and  their  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

C.  “Curtis  Bay”  means  the  Curtis  Bay 
Company  or  all  assets  of  the  Cxirtis  Bay 
Company,  including,  but  not  limited  to, 
the  Bayside  Coal  Pier  and  all  assets  used 
in  the  maintenance  or  operation  of  the 
Bayside  Coal  Pier  locat^  in  the  Port  of 
Baltimore,  Maryland. 

D.  “Acquisition”  means  the 
acquisition  by  Consol  from  OPC  of  the 


Stock  of  Island  Creek  Coal,  Inc.,  a 
subsidiary  of  OPC 

F.  “Commission”  means  the  Federal 
'Trade  Commission. 

G.  "Export  Coed  Terminal  Services” 
means  the  receiving  of  coal  by  rail,  its 
storage,  blending,  and  loading  on 
vessels  for  shipment  to  a  foreign 
cotmtry. 

n 

It  is  ordered  that  Consol  shall  comply 
with  all  the  terms  of  the  Hold  Separate 
Agreement  executed  on  Jime  25. 1993, 
and  attached  hereto  as  Appendix  A  and 
made  a  part  of  this  Order.  The  Hold 
Separate  Agreement  shall  continue  in 
effect  \mtil  such  time  as  Consol  or  the 
trustee  has  accomplished  the  divestiture 
reqviired  by  Paragraphs  IV  and  V  of  this 
Order  or  until  siudi  time  as  the  Hold 
Separate  Agreement  provides. 

m 

It  is  further  ordered  that,  pending 
divestiture  of  Curtis  Bay,  Consol  shall 
take  such  action  as  is  necessary  to 
maintain  the  viability  and  marketability 
of  Curtis  Bay  and  shall  not  cause  or 
permit  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
Curtis  Bay,  except  in  the  ordinary 
course  of  business  that  does  not  affect 
the  viability  and  marketabiUty  of  Curtis 
Bay,  ordinary  wear  and  tear  excepted. 

IV 

It  is  further  ordered  that  within  twelve 
(12)  months  after  the  date  of  this  Order 
becomes  final  Consol  shall  divest, 
absolutely  and  in  good  faith,  Ciirtis  Bay. 
'The  divestiture  sh^  be  made  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission  and  only  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission.  'The  piirpose  of  the 
divestiture  is  to  maintain  Curtis  Bay  as 
an  independent  competitor  in  the  coal 
export  terminal  services  business  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission’s  Complaint.  'The 
divestiture  shall  also  be  consistent  with 
covenants  in  applicable  Revenue  Bonds 
requiring  that  the  facility  be  used  as 
“docks,  wharves  or  storage  facilities” 
and  in  the  Safe  Harbor  Leases  requiring 
that  the  equipment  covered  by  those 
leases  not  be  removed  from  the  facility 
and  be  maintained  in  operable 
condition,  including  the  provision  of 
any  certifications  or  reports  required  by 
the  Internal  Revenue  Code. 

V 

It  is  further  ordered  that: 

A.  If  Consol  has  not  fully  complied, 
absolutely  and  in  good  faith,  with 
Paragraph  IV  of  tUs  Order  within  the 
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time  period  provided  in  such  Paragraph, 
Consol  shall  consent  to  the  appointment 
by  the  Commission  of  a  trustee  to  divest 
Curtis  Bay.  In  the  event  the  Commission 
or  the  Attorney  General  brings  an  action 
pixrsuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  45(7), 
or  any  other  statute  enforced  by  the 
Commission,  Consol  shall  similarly 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Consol  to  comply  with 
this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  coiurt  pursuant  to 
Paragraph  V.A.  or  this  Order,  Consol 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee’s 
powers,  duties,  authorities,  and 
responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Consol, 
which  consent  shall  not  be 
tmreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Consol  has  not  opposed 
the  selection  of  a  proposed  trustee 
within  fifteen  (15)  days  after  notice  by 
the  Commission’s  staff  to  Consol  of  the 
identity  of  the  proposed  trustee.  Consol 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
Curtis  Bay,  and  to  make  any  further 
arrangements  that  may  be  reasonably 
necessary  to  maintain  the  viability  and 
competitiveness  of  the  business. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  V.B.8.  to  accomplish  the 
divestiture.  If,  however,  at  the  end  of  the 
twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
believes  that  the  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  bo  extended 
by  the  Commission  or  in  the  case  of  a 
court-appointed  trustee,  by  the  court. 
Provide,  however,  the  Commission 
may  only  extend  the  trustee’s 
divestitiire  period  one  (1)  time  for  such 
reasonable  time  as  the  trustee  may 
request,  not  to  exceed  one  (1)  additional 
year. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books. 


records,  and  facilities  related  to  Curtis 
Bav,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Consol  shall  develop  such  financial  or 
other  information  as  such  trustee  may 
request  and  shall  cooperate  with  any 
request  of  the  trustee.  Consol  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee’s  accomplishment  of  the 
divestiture.  Any  delays  in  the  manting 
of  divestifrire  caiised  by  Consol  shall 
extend  the  time  for  divestitvue  under 
Paragraph  V.B.(3)  in  an  amoxmt  equal  to 
the  delay,  as  determined  by  the 
Commission  or,  for  a  court-appointed 
trustee,  by  the  co\irL 

(5)  Subject  to  Consol’s  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  IV  of 
this  Order,  the  trustee  shall  use  his  or 
her  best  efforts  to  negotiate  the  most 
favorable  price  and  term^  available  for 
the  divestitine.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
IV  of  this  Order,  provided,  however,  if 
the  trustee  receives  bona  fide  offers  from 
more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  Consol 
from  among  those  approved  by  the 
Commission. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Consol,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  the  court  may 
set.  The  trustee  shall  have  authority. to 
employ,  at  the  cost  and  expense  of 
Consol,  such  consultants,  accountants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  carry  out  the 
trustee’s  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Consol  and  the  trustee’s  power  shall  be 
terminated.  The  trustee’s  compensation 
shall  be  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee’s  divestins  Ciuiis  Bay. 

(7)  Consol  shall  inaemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trusteeship,  including  all  reasonable 
fees  of  coimsel  and  o&er  expenses 
incurred  in  connection  with  the 


preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeeisance,  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  coiirt-appointed 
trustee,  of  the  court.  Consol  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

(10)  The  Commission  or,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  Ciulis  Bay. 

(12)  The  trustee  shall  report  in  writing 
to  Consol  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee’s 
efforts  to  accomplish  divestiture. 

V7 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Consol  has  fully 
complied  with  the  provisions  of 
Paragraph  IV  of  this  Order,  Consol  shall 
submit  to  the  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  it  intends  to 
comply,  is  complying,  or  has  complied 
with  those  provisions.  Consol  shall 
include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  divestiture,  including  the 
identity  of  all  parties  contacted.  Consol 
also  shall  include  in  its  compliance 
reports  copies  of  all  written 
commvmications  to  and  from  such 
parties,  all  interned  memoranda,  and  all 
reports  and  recommendations 
concerning  divestitiire. 

vn 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  on  which 
this  Order  becomes  final.  Consol  shall 
not,  without  the  prior  approval  of  the 
Commission,  directly  or  indirectly. 
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through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
eqmty  or  other  interest  in  any  concern, 
corporate  or  noncorporate,  presently 
engaged  in,  within  the  past  two  years 
engaged  in.  or  in  the  process  of 
attempting  to  engage  in  providing 
export  co^  termini  services  in  the  Port 
of  Baltimore,  Maryland  or  within  50 
miles  of  the  Port  of  Baltimore, 

Maryland. 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  the  providing  of  coal  export 
terminal  services  from  any  concern, 
corporate  or  non-corporate,  presently 
engaged  in,  within  the  past  two  years 
engaged  in.  or  in  the  process  of 
attempting  to  engage  in  providing 
export  cod  termind  services  in  the  Port 
of  Bdtimore,  Maryland  or  within  50 
miles  of  the  Port  of  Bdtimore,  except  in 
the  ordinary  corirse  of  business. 

C.  On  the  anniversary  of  the  date  on 
which  this  Order  becomes  find,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years.  Consol  shall 
file  with  the  Commission  a  verified 
written  report  of  its  compUance  with 
this  Paragraph  of  this  Order. 

vm 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  O^er,  and  subject 
to  any  legdly  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Consol,  Consol  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accormts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  imder  the  control  of 
Consol  relating  to  any  matters  contained 
in  this  Order;  and 

B.  Upon  five  (5)  days  notice  to  Consol, 
and  without  restraint  or  interference 
from  Consol,  to  interview  officers  or 
employees  of  Consol,  who  may  have 
counsel  present,  regarding  suc^  matters. 

DC 

It  is  further  ordered  that  Consol  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  Consol 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  this  Order. 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
“Agreement")  is  by  and  between 


Consol,  Inc.  (Consol),  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware,  with  its  principal 
office  and  place  of  business  located  at 
1800  Washington  Road,  Pittsburgh,  PA 
15241  and  the  Federal  Trade 
Commission  (the  "Commission”),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq.  (collectively,  the 
"Parties”). 

Premises 

Whereas,  Consol  intends  to  purchase 
100%  of  the  voting  seciirities  of  Island 
Creek  Coal,  Inc  (Island  Creek)  a 
subsidiary  of  Ocddental  Petroleum 
Corporation  (hereinafter  the 
"Acquisition”);  and 

Whereas,  Ck)nsol  and  Island  Creek 
both  own  and  operate  coal  export 
terminals  in  the  Port  of  Baltimore, 
Maryland;  and 

Whereas,  the  Commission  is  now 
investigating  the  Ac(^sition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  (“Consent  Order”),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Conunission’s  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  with  respect  to  the  coal  export 
terminals  owned  by  Island  Creek  and 
Consol  during  the  period  prior  to  the 
final  acceptance  of  the  Consent  Order  by 
the  Ck>mmission  (after  the  60-day  piiblic 
notice  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legahty  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consmnmated,  it  will  be  necessary  to 
preserve  the  Commission’s  ability  to 
require  the  divestiture  of  Island  Creek’s 
Curtis  Bay  Company  ("Ciirtis  Bay”)  as 
described  in  Paragraph  I  of  the  Consent 
Order  and  the  Commission’s  right  to 
seek  to  restore  Curtis  Bay  as  a  viable 
competitor  in  the  coal  export  terminal 
services  business;  and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  Curtis  Bay  as  a  viable 
independent  business  pending  its 
divestiture  as  a  viable  and  ongoing 
enterprise. 


(ii)  Remedy  any  anticompetitive 
effects  of  the  Arauisition.  and 

(iii)  Preserve  Qnrtis  Bay  as  an 
ongoing,  viable  entity  engaged  in  the 
co^  export  terminal  services  business  in 
the  event  that  divestiture  is  not 
achieved;  and 

Whereas,  Consol  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Consol  that  the 
Acquisition  is  illegal;  and 

Whereas,  Consol  understands  that  no 
act  or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement 

Now,  therefore,  the  Parties  agree, 
upon  xmderstanding  that  the 
Commission  has  determined  that  it  has 
reason  to  believe  the  acquisition  may 
substantially  lessen  competition,  and  in 
consideration  of  the  Commission’s 
agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  further  relief  from 
Consol  with  respect  to  effects  of  the 
Acquisition  on  coal  export  terminal 
services  in  the  Port  of  Baltimore, 
Maryland,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement  and  the  Consent 
Order  to  which  it  is  annexed  and  made 
a  part  thereof,  and.  in  the  event  the 
required  divestiture  is  not 
accomplished,  to  seek  divestiture  of 
Curtis  Bay  pxirsuant  to  the  Consent 
Agreement,  and  other  relief,  as  follows: 

1.  Consol  agrees  to  execute  and  be 
boimd  by  the  attached  Consent  Order. 

2.  Consol  agrees  that  from  the  date 
this  Agreement  is  accepted  xmtil  the 
first  of  the  dates  listed  in  subparagraphs 
2.a-2.c,  it  will  comply  with  the 
provisions  of  paragraph  3  of  this 
Agreement: 

a.  Three  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission’s  Rules; 

b.  120  days  after  publication  in  the 
Federal  Register  of  the  Consent  Order, 
imless  by  that  date  the  Commission  has 
finally  accepted  such  Order,  or 

c.  the  day  after  the  divestiture 
required  by  the  Consent  Order  have 
been  completed. 

3.  Consol  will  hold  Curtis  Bay,  as  it 
is  presently  constituted,  separate  and 
apart  on  the  following  terms  and 
conditions: 

a.  Curtis  Bay  shall  be  held  separate 
and  apart  and  shall  be  operated 
independently  of  Consol  (meaning  here 
and  hereinafter.  Consol  excluding  Curtis 
Bay  and  excluding  all  persoimel 
connected  with  Qirtis  Bay  on  behalf  of 
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Island  Creek  as  of  the  date  this 
Agreement  was  signed)  except  to  the 
extent  that  Consol  must  exercise 
direction  and  control  over  Qirtis  Bay  to 
assure  compliance  with  this  Agreement 
or  the  Consent  Order. 

b.  Consol  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly,  Curtis  Bay:  provided, 
however,  that  Consol  may  exercise  only 
such  direction  and  control  over  Curtis 
Bay  as  is  necessary  to  assure  compliance 
with  this  Agreement  or  the  Consent 
Order. 

c.  Consol  shall  maintain  the  viability 
and  mejriketability  of  Curtis  Bay  and 
shall  not  sell,  transfer,  encum^r  (other 

'  than  in  the  normal  course  of  business), 
or  otherwise  impair  its  marketability  or 
viability. 

d.  E}^pt  for  the  single  Consol 
director,  officer,  employee,  or  agent 
serving  on  the  "New  Board"  (as  defined 
in  subparagraph  3.i),  Consol  shall  not 
permit  any  director,  officer,  employee, 
or  agent  of  Consol  to  also  be  a  mrector, 
officer  or  employee  of  Curtis  Bay. 

e.  Except  as  required  by  law  or  as 
reported  by  the  auditor  (provided  for  in 
subparagraph  3.f)  and  except  to  the 
extent  that  necessary  information  is 
exchanged  in  the  course  of  defending 
investigations  or  Utigation,  obtaining 
legal  advice,  acting  to  assure 
compUance  with  tms  Agreement  or  the 
jConsent  Order  (including 
accomplishing  the  divestiture),  and 
except  to  the  extent  that  certain  ' 
designated  individ\ials  on  Consol’s 
accounting  staff  may  provide  accoimting 
services  to  Curtis  Bay  (at  no  cost  to 
Curtis  Bay),  Consol  sh^  not  receive  or 
have  access  to,  or  the  use,  any  of  Curtis 
Bay’s  “material  confidential 
inrormation”  not  in  the  public  domain, 
except  as  such  information  would  be 
available  to  Consol  in  the  normal  course 
of  business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  pursuant  to  this 
s;ibparagraph  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
("Material  confidential  information,"  as 
used  herein,  means  competitively 
sensitive  or  proprietary  information  not 
independently  known  to  Consol,  and 
includes  but  is  not  limited  to  customer 
lists,  customers,  price  lists,  prices, 
individual  transactions,  marketing 
methods,  patents,  technologies, 
processes,  or  other  trade  secrets). 

f.  Consol  may  retain  an  independent 
auditor  to  monitor  the  operation  of 
Curtis  Bay.  Said  auditor  may  report  to 
Consol  on  all  aspects  of  the  operation  of 
Curtis  Bay  other  than  information  on 
customer  lists,  customers,  price  lists, 
prices,  individual  transactions, 
marketing  methods,  patents. 


technologies,  processes,  or  other  trade 
secrets. 

g.  Consol  shall  not  change  the 
composition  of  the  management  of 
Curtis  Bay  except  that  the  non-Consol 
(as  Consol  is  de^ed  in  subparagraph 

3.a  hereof)  directors  or  members  serving 
on  the  New  Board  (as  defined  in 
subparagraph  3.i  hereof)  shall  have  the 
power  to  remove  employees  for  cause. 

h.  All  material  transactions  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  (3.a-3.g 
hereof,  shall  be  subject  to  a  majority 
vote  of  the  New  Board  (as  defined  in 
subparagraph  3.i  hereof).  The  Curtis  Bay 
management  shall  prepare  capital  and 
operating  budgets  each  six  (6)  months, 
which  shall  be  subject  to  approval  of  a 
majority  of  the  New  Board  (as  defined 
in  subpara^ph  3.i  hereof). 

i.  Consol  shall  elect  a  new  three- 
person  board  of  directors  of  Curtis  Bay 
("New  Board”)  once  It  obtains  title  to 
Curtis  Bay.  Consol  may  elect  the 
directors  to  the  New  Board  provided, 
however,  that  no  director  of  the  New 
Board  shall  have  had  prior 
responsibility  for,  or  Imowledge  of 
confidential  information  regar^g, 
Consol’s  coal  export  terminal  services 
business,  and  no  more  than  one  Consol 
director,  officer,  employee,  or  agent 
shall  be  a  director  of  the  New  Board 
("Consol  director”).  Except  as  permitted 
by  this  Agreement,  no  Consol  director, 
so  long  as  he  or  she  serves  as  a  director, 
shall  receive,  in  his  or  her  capacity  as 

a  director  of  the  New  Board,  material 
confidential  information  and  shall  not 
disclose  any  such  information  received 
under  this  Agreement  to  Consol  or  use 
it  to  obtain  any  advantage  for  Consol. 
Such  Consol  director  shall  participate  in 
matters  which  come  before  the  New 
Board  only  for  the  limited  purpose  of 
considering  a  capital  investment  or 
other  transactions  exceeding  $500,000 
and  carrying  out  Consol’s 
responsibilities  under  this  Agreement  or 
the  Consent  Order.  Except  as  permitted 
by  this  Agreement,  such  Director  shall 
not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other 
directors  with  respect  to  matters  that 
woiild  involve  a  conflict  of  interest  if 
Consol  and  Curtis  Bay  were  separate 
and  independent  entities.  Meetings  of 
the  New  Board  dxiring  the  term  of  this 
Agreement  shall  be  stenographically 
transcribed  and  the  transcripts  retained 
for  two  (2)  years  after  the  termination  of 
this  Agreement. 

j.  Any  Consol  employee  who  obtains 
or  may  obtain  confidential  information 
under  this  Agreement  shall  enter  a 
confidentiality  agreement  prohibiting  • 
disclosure  of  confidential  information 
until  the  day  after  the  divestiture 


required  by  the  Consent  Order  have 
been  completed. 

k.  All  earnings  and  profits  of  Curtis 
Bay  shall  be  retained  separately  in  or  on 
behalf  of  Curtis  Bay.  If  necessary. 

Consol  shall  provide  Curtis  Bay  with 
sufficient  working  capital  to  operate  at 
the  current  rate  of  operation. 

l.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Consol  (meaning  here  and 
hereinafter  Consol  including  Curtis  Bay) 
to  divest  itself  of  Curtis  Bay  or  to 
compel  Consol  to  divest  any  assets  or 
businesses  of  Curtis  Bay  that  it  may 
hold,  or  to  seek  any  other  injimctive  or 
equitable  relief.  Consol  shall  not  raise 
any  objection  based  upon  the  expiration 
of  the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  Acqviisition.  Consol 
also  waives  all  rights  to  contest  the 
validity  of  this  Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Consol 
made  to  its  principal  office.  Consol  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
Consol  and  in  the  presence  of  coimsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Consol  relating  to  compliance  with  this 
Agreement; 

D.  Upon  five  (5)  days  notice  to  Consol, 
and  without  restraint  or  interference 
from  it,  to  interview  officers  or 
employees  of  Consol,  who  may  have 
counsel  present,  regarding  any  such 
matters, 

5.  This  agreement  shall  not  be  binding 
xintil  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted  subject  to 
final  approved,  an  Agreement 
Containing  Consent  Order  from  Consol, 
Inc.  (Consol). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement’s  or  make  final  the 
Agreement  proposed  Order. 
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The  Commission’s  investigation  of 
this  matter  concerned  Consol’s 
proposed  acquisition  of  100%  of  the 
voting  seoirities  of  Island  Creek  Coal, 

Inc.  (Island  Creek),  a  subsidiary  of 
Occidental  Petroleum  Corporation.  Both 
Consol  and  Island  Creek  own  and 
operate  coal  exporting  terminals  in  the 
Port  of  Baltimore,  Maryland,  and  are 
direct  and  substantial  competitors  with 
respect  to  coal  exporting  terminal 
services. 

Tbe  Commission  has  reason  to  believe 
that  Consol’s  acquisition  of  Island  Creek 
would  substantially  lessen  competition 
in  Baltimore’s  coal  export  terminal 
services  market.  This  market  consists  of 
receiving  coal  on  rail  cars,  unloading 
those  rail  cars,  storing  coal,  blending  of 
coals,  and  loading  of  coal  onto  deep 
draft  seagoing  vessels  for  shipment  to 
foreign  countries.  The  proposed 
acquisition  would  be  in  violation  of 
section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18  and  section  5  of 
the  FTC  Act,  as  amended,  15  U.S.C.  45. 
The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint  that  alleges  anticompetitive 
effects  in  Baltimore’s  coal  export 
terminal  services  market. 

Under  the  proposed  Order,  Consol 
would  have  twelve  (12)  months  from  the 
date  the  proposed  Order  becomes  final 
to  divest  the  Curtis  Bay  Company 
(Curtis  Bay),  which  operates  Island 
Creeks’s  coal  exporting  terminal 
.  services  business.  The  divestiture  would 
be  made  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission.  If  Consol  failed  to  divest 
Curtis  Bay  to  be  approved  acquirer 
within  twelve  (12)  months  after  the  date 
the  proposed  Order  becomes  final. 
Consol  would  consent  to  the 
Commission’s  appointment  of  a  trustee 
to  complete  the  divestiture.  Pending 
completion  of  the  divestiture  required 
under  the  proposed  Order,  Consol 
would  be  required  to  maintain  the 
viability  and  marketability  of  Curtis 
Bay. 

Under  the  terms  of  the  proposed 
Order,  Consol  would  be  required  to 
comply  with  all  the  terms  of  a  Hold 
Separate  Agreement  executed  by  Consol 
and  the  Commission,  which  would 
require  Consol  to  hold  Curtis  Bay,  as  it 
is  presently  constituted,  separate  and 
apart  from  Consol.  Consol  would  not  be 
permitted  to  influence  or  exercise  any 
direction  or  control  over  Curtis  Bay. 
Consol  would  be  required  to  elect  a  new 
three-person  board  of  directors  of  Curtis 
Bay  to  oversee  the  present  management 
of  the  company. 

The  proposed  Order  would  also 
prohibit  Consol,  for  a  period  of  ten  (10) 
yeeirs  from  the  date  the  proposed  Order 


becomes  final,  from  acquiring,  without 
the  prior  approval  of  the  Commission, 
any  intere^  in  any  concern  engaged  in 
export  coal  terminal  services  within  the 
Port  of  Baltimore  or  within  50  miles  of 
the  Port  of  Baltimore. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  proposed  Order  or  to  mo^fy  in  any 
way  their  terms. 

Benjamm  I.  Berman, 

Acting  Secretary. 

IFR  Doc.  93-16657  Filed  7-13-93;  8:45  am) 
BILUNQ  CODE  STSO-OI-M 


[File  No.  931  0086] 

Cooper  Industries,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Texas-based 
producer  of  low-voltage  industrial  fuses 
to  license  certain  technology  to 
manufacture  the  fuses  and  to  divest  the 
necessary  tooling,  equipment,  and 
machinery  to  the  Commission-approved 
licensee.  The  consent  agreement  would 
prohibit  the  respondent  from  acqiiiring, 
without  prior  Commission  approval, 
emy  interest  in  any  firm  with  more  than 
$3.5  million  in  annual  U.S.  sales  of  the 
fuses,  and  would  reqiiire  the  company 
to  notify  the  Commission  and  specified 

f)eriod  before  acquiring  any  firm  selling 
ess  than  that  amoimt  of  fuses. 

DATES:  Comments  must  be  received  on 
or  before  September  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFOPMATION  CONTACT: 
Howard  Morse,  FTC/H-394, 
Washington,  DC  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 


by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission”)  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Cooper  (U.K.)  Limited,  an 
indirect  wholly-owned  subsidiary  of 
Cooper  Industries.  Inc.  (“proposed 
respondent”),  of  the  voting  securities  of 
the  Fusegear  Group  of  BTR  pic, 
including  Brush  Fuses,  Inc.  and  Hawker 
Fusegear  Limited,  and  it  now  appearing 
that  proposed  respondent  is  veiling  to 
enter  into  an  Agreement  Containing 
Consent  Order  (“Agreement”)  to  divest 
certain  assets,  to  make  available  through 
license  certain  technology  and  know¬ 
how,  to  cease  and  desist  from  certain 
acts,  and  to  provide  for  certain  other 
relief. 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officer  and  its  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Cooper 
Industries,  Inc.  is  a  corporation 
organized  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio,  with  its  principal  executive 
offices  located  at  1001  Fannin,  smte 
4000,  Houston,  Texas  77002. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  reqiiirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  rmtil  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  Complaint  contemplated  hereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  with  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  proposed  respondent,  in 
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which  event  it  will  take  such  action  as 
it  may  consider  appropriate,  or  issue 
and  serve  its  Complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  l^n  violated  as  alleged 
in  the  draft  of  Complaint  here  attached, 
or  that  the  fects  as  alleged  in  the  draft 
Complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  issue  a 
Complaint  corresponding  in  form  and 
substance  to  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  license  certain 
technology,  to  divest  certain  assets,  and 
to  cease  and  desist,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  efiect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  maimer  and  within  the  same  ti^ 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  Complaint  and  decision 
containing  the  agreed-to  Order  to 
proposed  respondent’s  address  as  stated 
in  this  Agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  may  be  used  to  vary  or  contradict 
the  terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Proposed 
respondent  understands  t^t  once  the 
Order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  heis  fully  complied 
with  the  Order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  “Cooper”  or  “Respondent”  means 
Cooper  Industries,  Inc.,  its  directors, 
officers,  employees,  agents  and 


representatives,  its  predecessors, 
successors,  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  Cooper  Industries,  Inc.  controls, 
directly  or  indirectly,  and  their 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

B.  “BTR”  moans  BTR  pic,  its 
directors,  officers,  employees,  agents 
and  representatives,  its  predecessors, 
successors,  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  BTR  pic  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

C.  “Brush”  means  Brush  Fuses  Inc., 
its  directors,  officers,  employees,  agents 
and  representatives,  its  predecessors, 
successors,  assigns,  subsidiaries, 
divisions,  and  any  other  corporations, 
partnerships,  joint  ventures,  companies 
and  affiliates  that  Brush  Fuses  Inc. 
controls,  directly  or  indirectly,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  meir 
re^ective  successors  and  assigns. 

U.  “Fusegear  Group  of  BTR’^^means 
Brush  Fuses  Inc.,  Connectron  Inc.,  and 
Hawker  Fusegear  Limited. 

E.  “Acquisition”  means  the 
acquisition  by  Cooper  from  BTR  of  the 
voting  securities  of  the  Fusegear  Group 
of  BTR. 

F.  “Low  Voltage  Industrial  Fuses" 
means  U.L.  listed  and  recognized 
protective  devices  that  protect  circuits 
of  600  volts  or  less,  that  open  by  the 
melting  of  a  current  sensitive  element 
during  specified  overcurrent  conditions, 
manufactured  by  or  for  Brush  during  the 
past  three  (3)  years  and  which  consist  of 
the  following  fuses:  RK5  time  delay, 

RKl  time  delay,  L  fast  acting,  L  time 
delay,  RKl  fast  acting,  J  fast  acting,  K5 
fast  acting,  H  non  delay,  T  fast  acting, 
cc  fost  acting,  midget  time  delay,  midget 
fast  acting,  cable  limiters,  lift  truck  fuses 
and  welder  limiters.  Low  Voltage 
Industrial  Fuses  do  not  include  fuses 
that  are  used  to  protect  semiconductors 
from  excess  current. 

G.  “Relevant  Product”  means  U.L. 
listed  and  recognized  protective  devices 
that  protect  circuits  oi  600  volts  or  less, 
that  open  by  the  melting  of  a  current 
sensitive  element  during  specified 
overcurrent  conditions,  and  which 
consist  of  the  following  fuses:  RK5  time 
delay,  RKl  time  delay,  L  time  delay,  L 
fost  acting,  RKl  fost  acting,  J  fast  acting, 
kS  fast  acting.  H  non  delay,  T  frist  acting, 
cc  fast  acting,  midget  time  delay,  midget 
fost  acting,  cable  limiters,  lift  truck  fuses 
and  welder  limiters.  The  term  “Relevant 


Product”  does  not  include  fuses  that  are 
used  to  protect  semiconductors  from 
excess  current. 

H.  “Commission”  means  the  Federal 
Trade  Commission. 

I.  “U.L.”  means  Underwriters 
Laboratories,  Inc. 

J.  “Brush  Assets”  means: 

1.  All  Brush  tooling,  dies,  and  molds 
used  prior  to  the  Acquisition  to 
manufacture  Low  Voltage  Industrial 
Fuses: 

2.  All  Brush  machinery  and 
equipment  used  prior  to  the  Acquisition 
to  manufocture  Low  Voltage  Industrial 
Fuses; 

3.  Existing  lists  of  customers 
(including,  but  not  limited  to, 
distributors  and  original  equipment 
manufacturers)  that  purchased  Low 
Voltage  Industrial  Fuses  from  Brush.  To 
the  extent  possible,  such  lists  should 
include  customers’  names,  contact 
persons,  addresses,  and  telephone 
numbers;  and 

4.  All  current  Brush  promotional 
materials  and  selling  aids  for  Low 
Voltage  Industrial  Fuses,  except  that 
Cooper  may  delete  from  such  materials 
any  name,  trademark  or  other 
identification  pertaining  to  any 
company  in  the  Fusegear  Group  of  BTR 
pic  including  but  not  limited  to  BTR, 
Hawker  Siddeley,  Hawker  Fusegear 
Limited,  Hawker,  Connectron,  Brush 
Fuses,  Inc.,  Brush  or  other  words  similar 
thereto. 

K.  “Brush’s  Low  Voltage  Industrial 
Fuse  Technology  and  Know-how” 
means  all  information,  technology  and 
documentation  ovraed  or  controlled  by 
Brush,  and  in  existence  prior  to  the 
Acquisition,  used  in  the  design  and 
manufacture  of  Low  Voltage  Industrial 
Fuses  sold  by  Brush  in  the  United  States 
within  the  last  three  (3)  years, 
including,  but  not  limited  to: 

1.  All  orawings  and  blueprints  used 
in  the  manufacture  of  Low  Voltage 
Industrial  Fuses  (whether  in  hard  copy 
or  computer  readable  formats)  and  any 
other  information  and  documentation 
necessary  to  manufacture  tooling  and 
equipment  used  to  manufacture  Low 
Voltage  Industrial  Fuses  (incluxiing  all 
blueprints  and  drawings  for  Low 
Voltage  Industrial  Fuses,  tooling  and 
equipment); 

2.  All  U.L.  documentation  relating  to 
all  Low  Voltage  Industrial  Fuses, 
including,  but  not  limited  to,  (a)  all 
documentation  relating  to  U.L. 
applications,  test  procedures  and 
instructions  used  to  obtain  and  maintain 
U.L.  recognition,  listing,  approval,  or 
classification  for  each  Low  Voltage 
Industrial  Fuse,  and  (b)  all 
documentation  relating  to  the  design, 
production,  assembly  methods. 
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processes  and  systems  used  for  all  Low 
Voltage  Industrial  Fuses  that  have 
received  U.L.  recognition,  listing 
approved,  or  classification; 

3.  Brush’s  right  to  access  from  U.L. 
and  to  use  any  and  all  information  in 
the  custody  of  U.L  related  to  the 
recognition,  listing,  approval,  or 
classification  of  Low  Voltage  Industrial 
Fuses: 

4.  All  bills  of  materials,  routings  for 
assembly,  production  and  product 
documentation  emd  descriptions, 
specifications,  patents,  trade  secrets, 
and  all  documentation  and  information 
relating  to  the  design,  production, 
assembly  methods,  processes  and 
systems  used  to  manvifacture  Low 
Voltage  Indus^al  Fuses; 

5.  All  other  mformation  and 
documentation  relating  to  the  design 
and  manufacture  of  Low  Voltage 
Industrial  Fuses. 

L.  “License”  means  a  perpetual 
license,  without  any  obhgation  to  pay 
royalties,  at  no  minimum  price,  of  the 
ri^t  to  obtain  and  use  Brush’s  Low 
Voltage  Industrial  Fuses  Technology 
and  IiQiow-how  to  manufact\ire  any  and 
all  types  of  Low  Voltage  Industrial 
Fuses  that  have  been  manufactiued  by 
or  for  Brush  and  sold  in  the  United 
States  within  the  last  three  years. 

Nothing  in  this  definition  shall  preclude 
Cooper  from  seeking  payment  for  the 
license,  consistent  with  its  absolute 
obligation  to  grant  a  license  pursuant  to 
Paragraph  IB  of  the  Order. 

n 

It  is  further  ordered  that  within  twelve 
(12)  months  after  the  date  on  which  this 
Order  becomes  final.  Cooper  shall 
divest,  absolutely  and  in  good  faith,  the 
Brush  Assets  to  ^e  licensee  to  whom 
the  License  is  granted  pursuant  to 
Paragraph  El  of  this  Order  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
p\irpose  of  the  divestiture  is  to  remedy 
the  lessening  of  competition  resulting 
from  the  Acquisition  as  alleged  in  the 
Commission’s  Complaint  and  to  assist 
the  licensee  to  manvifacture,  distribute 
and  sell  a  full  line  of  the  Relevant 
Product.  Cooper  may  incorporate 
tooling,  macWery  and  equipment 
contained  in  the  Brush  Assets  into  its 
manufacturing  operations,  provided, 
however,  that  if  Cooper  elects  to 
incorporate  any  such  tooling,  equipment 
and  machinery  into  its  manufacturing 
operations,  Q^per  shaU  divest 
comparable  tooling,  machinery  and 
eqvupment  in  order  to  discharge  its 
obligations  \mder  this  Paragraph.  In  the 
event  that  the  licensee  approved  imder 
Paragraph  IE  chooses  not  to  acquire  the 
Brush  Assets,  or  acquire  any  part 


thereof.  Cooper  shall  not  be  required  to 
divest  such  assets.  Nothing  in  tnis  Order 
shall  require  Cooper  to  provide  the 
licensee  with  any  right  to  use  or  display 
in  any  feshion  any  name,  tradename  or 
trademark,  of  any  company  within  the 
Fusegear  Group  of  BTR  pic  including 
BTR,  Hawker  Siddeley,  Hawker 
Fusegear  Ltd.,  Hawker,  Connectron, 
Brush  Fuses,  Inc.  or  Brush  or  any  word 
similar  thereto. 

m 

It  is  further  ordered  that: 

A.  Within  twelve  (12)  months  after 
the  date  on  which  this  Order  becomes 
final.  Respondent  shall  grant  a  License. 
Respondent  shall  grant  &e  License  only 
to  a  licensee  that  receives  the  prior 
approval  of  the  Commission  and  only 
pursuant  to  a  licensing  agreement  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
License  is  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission’s  Complaint  and  to  enable 
the  Licensee  to  manufacture,  distribute 
and  sell  a  fuU  line  of  the  Relevant 
Product. 

B.  For  a  period  not  to  exceed  twelve 
(12)  months  from  the  date  on  which  the 
licensee  is  approved  by  the 
Commission,  Cooper  shall  make 
available  to  the  licensee,  at  no  cost  to 
the  licensee,  qualified  Brush  or  Cooper 
personnel  (including,  but  not  limited  to. 
former  Brush  personnel  employed  by  or 
imder  contract  to  Cooper),  assistmce, 
cooperation,  and  technical  support  as 
the  licensee  reasonably  needs,  in  order 
(1)  to  obtain  U.L.  recognitions,  listings, 
approvals,  or  classifications  (including 
all  necessary  transfers  of  U.L. 
recognitions,  listings,  approvals,  and 
classifications)  for  Low  Voltage 
Industrial  Fuses  and  (2)  to  manufacture 
the  licensed  Low  Voltage  Industrial 
Fuses. 

IV 

It  is  further  ordered  that,  pending 
divestiture  of  the  Brush  Assets  and 
pending  granting  the  License,  Cooper 
shall  take  such  action  as  is  necessary  to 
maintain  the  Brush  Assets  in  good 
repair  and  to  preserve  Brush’s  Low 
Voltage  Industrial  Fuse  Technology  and 
Know-how  and  shall  not  cause  or 
permit  any  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
those  assets,  except  for  ordinary  wear 
and  tear  in  the  ordinary  course  of 
business. 

V 


Voltage  Industrial  Fuses  manufactured 
by  the  licensee  under  the  License 
pursuant  to  Paragraph  IE  of  this  Order, 
including  the  licensee’s  receipt  of  aU  the 
necessary  U.L  recognitions,  listings, 
approvals,  and  classifications  required 
to  manufacture  and  seU  Low  Voltage 
Industrial  Fuses,  Respondent  shaU,  for  a 
period  of  twelve  (12)  months  after  the 
License  is  granted  pursuant  to 
Paragraph  IE  of  this  Order,  ofier  the 
licensed  Low  Voltage  Industrial  Fuses  to 
the  hcensee  at  Brush’s  most  fovorable 
distributor  price  available  at  the  time  of 
the  Acquisition,  including  all  Brush 
program  pricing  and  benefits  available 
at  the  time  of  the  Acquisition.  Provided, 
however,  that  Respondent  shaE  not  be 
obligated  to  supply  the  licensee  in 
excess  of  one  hundred  fifty  percent 
(150%)  of  Brush’s  sales  of  said  product 
in  1992.  In  the  event  that  Cooper  closes 
Brush’s  Nogales,  Mexico  manufacturing 
facility  and  Brush  fuses  are  no  longer 
availwle.  Cooper  shaU  movide  the 
licensee  with  comparable  Cooper 
Relevant  Product  E  the  licensee, 
exercising  reasonable  efforts,  fails  to 
secure  the  necessary  U.L  recognitions. 
Ustings,  approvals,  or  classifications  in 
order  to  manufacture  and  sell  the 
licensed  Low  Voltage  Industrial  Fuses 
within  twelve  (12)  months  after  the  date 
on  which  the  Ucensee  is  approved  by 
the  Conunission,  the  requirements  of 
this  Paragraph  shaU  be  extended  for  up 
to  an  additional  six  (6)  months  pending 
the  Ucensee’s  receipt  of  such  Ustings, 
approvals,  recognitions  and 
classifications. 

VI 

A.  If  Cooper  has  not  fuUy  compUed, 
absolutely  and  in  good  fail^,  with 
Paragraphs  E  and  IE  and  of  this  Order 
withhi  the  time  period  provided  in  such 
Paragraphs,  Cooper  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  grant  the  License  and  divest 
the  Brush  Assets.  In  the  event  the 
Commission  of  the  Attorney  General 
brings  an  action  pursuant  to  section  5(7) 
of  the  Federal  Trade  Commission  Act, 

15  U.S.C.  45(7),  or  any  other  statute 
enforced  by  the  Commission,  Cooper 
shaU  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  imder  this 
Paragraph  shaU  preclude  the 
Commission  or  ^e  Attorney  General 
from  seeking  civil  penalties  or  any  other 
available  relief,  including  a  court- 
appointed  trustee,  for  any  failure  by 
Cooper  to  comply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  VI.  A.  of  this  Order.  Cooper 
shaU  consent  to  the  foUowing  terms  and 


It  is  further  ordered  that,  for  purposes 
of  protecting  interim  competition 
pending  the  introduction  of  Low 
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conditions  regarding  the  trustee’s 
powers,  duties,  authority,  and 
responsibilities: 

(1)  The  Conunission  shall  select  the 
trustee,  subject  to  the  consent  of  Cooper, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  divestitures  and  licensing. 

If  Cooper  has  not  opposed,  in  writing, 
the  selection  of  any  proposed  trustee 
within  ten  (10)  days  after  notice  by  the 
staff  of  the  Commission  to  Cooper  of  the 
identity  of  any  proposed  trustee.  Cooper 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

(2)  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  grant 
the  License  and  divest  the  Brush  Assets, 
and  to  make  any  further  arrangements 
that  may  be  reasonably  necessary  to 
maintain  the  pertinent  assets  in  good 
repair  and  to  preserve  the  Brush  Low 
Voltage  Industrial  Fuse  Technology  and 
Know-how. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  VI.B.(8)  to  grant  the 
License  and  accomplish  the  divestiture. 
If,  however,  at  the  end  of  the  twelve- 
month  period,  the  trustee  has  submitted 
a  plan  of  licensing  and  divestiture  or 
believes  that  the  granting  of  the  License 
and  the  divestiture  can  to  accomplished 
within  a  reasonable  time,  the  licensing 
and  divestiture  periods  may  to 
extended  by  the  Commission  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  fedlities  related  to  the 
Brush  Assets,  or  to  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Cooper  shall 
develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  revest  of  the 
trustee.  Cooper  shall  tau  no  action  to 
interfere  wi^  or  impede  the  trustee’s 
granting  of  the  License  or 
accomplishment  of  the  divestiture.  Any 
delays  in  the  granting  of  the  License  or 
divestiture  caused  by  Cooper  shall 
extend  the  time  for  licens^g  and 
divestitiire  under  Paragraph  VI.B.(3)  in 
an  amoimt  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-apMinted  trustee,  by  the  court. 

(5)  Subject  to  Cooper’s  wsolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price,  the  trtistee  shall  use  his 
or  her  best  efibrts  to  negotiate  the  most 
fr  vorable  price  and  terms  available  for 
the  License  and  divestiture.  The  License 
shall  to  granted  and  the  divestiture 


made  in  the  manner  and  to  the  licensee 
as  set  out  in  Paragraphs  n  and  m  of  this 
Order. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Cooper,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Conunission  or  a  co\irt  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Cooper,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  reasonably 
necessary  to  carry  out  the  trustee’s 
duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  License  and  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  accotmt  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  to  paid  at  the  direction  of 
Cooper  and  the  trustee’s  power  shall  to 
terminated.  The  trustee’s  compensation 
shall  to  based  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee  granting  the  License  and 
divesting  the  Brush  Assets. 

(7)  Cooper  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  ^e  performance  of  the 
trusteeship,  including  all  reasonable 
ftos  of  counsel  and  other  expenses 
incxirred  in  connection  with  the 
preparation  for  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court.  Cooper  ^all 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  License  and  divestiture  required  by 
this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  to  appointed  in  the  same  manner 
as  provided  in  Paragraph  VI.  A.  of  this 
Order. 

(10)  The  Commission  or,  in  the  case 
of  a  covirt-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to  grant  the 
License  and  accomplish  the  divestiture 
required  by  this  Order. 


(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Brush  Assets. 

(12)  The  trustee  shall  report  in  writing 
to  Cooper  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee’s 
efforts  to  grant  the  License  and 
accomplish  divestiture. 

vn 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  Order  becomes  final. 
Cooper  shall  send  a  copy  of  this  Order 
to  all  ciirrent  Brush  customers  who  have 
purchased  $1000,00  or  more  of  Low 
Voltage  Industrial  Fuses  directly  from 
Brush  within  the  last  twelve  (12) 
months. 

B.  Within  sixty  (60)  days  after  the  date 
on  which  this  Order  becomes  final  and 
every  sixty  (60)  days  thereafter  until 
Cooper  has  fully  complied  with  the 
provisions  of  Paragraphs  H,  III,  IV,  V, 
and  VI  and  the  above  customer 
notification  requirements  of  this  Order, 
Cooper  shall  submit  to  the  Commission 
a  verified  rvritten  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Cooper 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  substantive  contacts  or  negotiations 
for  the  License  and  divestiture  of  the 
Brush  Assets,  including  the  identities  of 
all  parties  contacted.  Cooper  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
License  and  divestiture. 

vin 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  Cooper  shall  not,  without 
the  prior  approval  of  the  Commission, 
dirertly  or  indirectly,  through 
subsidiaries,  partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  which 
manxifactures  (either  directly  or 
indirectly),  and  sells  the  Relevant 
Product  (other  than  sales  to  subsidiaries 
or  divisions  of  the  concern)  in  or  into 
the  United  States,  with  sales  of  three 
and  a  half  (3.5)  million  dollars  or  more 
of  such  products  in  each  of  the  three  (3) 
yeeirs  preceding  the  acquisition;  or 

B.  Acquire  any  assets  used  for,  or 
previoiisly  used  for  (and  still  suitable 
for  use  for)  the  manufacture  and  sale  in 
or  into  the  United  States  of  the  Relevant 
Product  from  any  concern,  corporate  or 
non-corporate,  vdth  sales  of  three  and  a 
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half  (3.5)  million  dollars  or  more  of  such 
products  in  each  of  the  three  (3)  years 
preceding  the  acquisition,  except  in  the 
ordinary  course  of  business. 

On  the  anniversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  anniversary  thereafter  for  the 
following  nine  (9)  years,  Cooper  shall 
file  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
this  Paragraph  VIII  of  the  Order. 

IX 

It  is  further  ordered  that  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  Cooper  shall  not,  without 
providing  advance  written  notification 
to  the  Federal  Trade  Commission, 
directly  or  indirectly,  through 
subsidiaries,  partnerships,  or  otherwise; 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  which 
manufactures  (either  directly  or 
indirectly)  and  sells  (other  than  sales  to 
subsidiaries  or  divisions  of  the  concern) 
Relevant  Product,  in  or  into  the  United 
States,  with  sales  of  less  than  three  and 
a  half  (3.5)  million  dollars  of  such 
products  in  any  of  the  three  (3)  years 
preceding  the  acquisition;  or 

B.  Acquire  any  assets  used  for,  or 
previously  used  for  (and  still  suitable 
for  use  for)  manufacture  and  sale  in  or 
into  the  United  States  of  Relevant 
Product  from  any  concern,  corporate  or 
non-corporate,  with  sales  of  less  than 
three  and  a  half  (3.5)  million  dollars  of 
such  products  in  any  of  the  three  (3) 
years  preceding  the  acquisition,  except 
in  the  ordinary  course  of  business. 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  appendix  to  part  803  of  title  16 
of  the  Code  of  Federal  Regulations  as 
amended.  Cooper  shall  provide  to  the 
Federal  Trade  Commission,  at  least 
thirty  (30)  days  prior  to  acquiring  any 
such  interest  (hereinafter  referred  to  as 
the  “first  waiting  period”),  both  the 
Notification  and  supplemental 
information  either  in  Cooper’s 
possession  or  reasonably  available  to 
Cooper.  Such  supplemental  information 
shall  include  a  copy  of  the  proposed 
acquisition  agreement;  the  names  of  the 
principal  representatives  of  Cooper  and 
of  the  firm  Cooper  desires  to  acquire 
who  negotiated  the  acquisition.  If, 
within  die  first  waiting  period, 
representatives  of  the  Federal  Trade 
Commission  make  a  written  request  for 
additional  information  and  documents. 
Cooper  shall  not  consummate  the 
acquisition  tmtil  twenty  (20)  days  after 
submitting  such  additional  information 
and  documents.  Early  termination  of  the 
waiting  periods  in  this  Paragraph  may 
be  requested  and  where  appropriate. 


granted  in  the  same  manner  as  is 
applicable  under  the  requirements  and 
provisions  of  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976  (15 
U.S.C.  Section  18A).  On  the  anniversary 
of  the  date  on  which  this  Order  becomes 
final,  and  on  every  anniversary 
thereafter  for  the  following  nine  (9) 
years.  Cooper  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  this  Paragraph  IX  of 
the  Order. 

X 

It  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  Cooper,  Cooper  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

A.  Access,  during  office  hoiirs  and  in 
the  presence  of  coiinsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Cooper  relating  to  any  matters  contained 
in  this  Order;  and 

B.  Upon  five  (5)  days’  notice  to 
Cooper,  and  without  restraint  or 
interference  from  Cooper,  to  interview 
officers  or  employees  of  Cooper,  who 
may  have  coimsel  present,  regarding 
such  matters. 

XI 

It  is  further  ordered  that  Cooper  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  change  in  Cooper 
such  as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor,  the  creation  or  dissolution  of 
domestic  subsidiaries,  or  any  other 
change  that  may  affect  comphance 
obligations  arising  out  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  from  Cooper 
Industries,  Inc.  (Cooper). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  ageiin  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
A^ement’s  proposed  Order. 

^e  Commission’s  investigation  of 
this  matter  concerned  the  proposed 


acquisition  by  Cooper  Industries,  Inc.  of 
the  voting  securities  of  the  Fusegear 
Group  of  BTR  pic,  including  Brush 
Fuses,  Inc.  (Brush)  and  Hawker 
Fusegear  Limited.  Cooper  and  BTR  are 
direct  and  substantial  competitors  in  the 
manufacture  and  sale  of  low  voltage 
industrial  fuses  in  the  United  States. 

The  Commission  has  reason  to  believe 
that  Cooper’s  acquisition  of  BTR’s 
Fusegear  Group  would  substantially 
lessen  competition  in  the  low  voltage 
industrial  ffise  market,  which  consists  of 
manufacturing  low  voltage  industrial 
fuses  and  selling  them  in  the  United 
States,  in  violation  of  section  7  of  the 
Clayton  Act,  as  amended,  15  U.S  C.  18, 
and  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45.  The  proposed  Order,  if  issued  by  the 
Commission,  would  settle  the 
Complaint  that  alleges  anticompetitive 
effects  in  the  United  States  low  voltage 
industrial  fuse  market. 

Under  the  terms  of  the  proposed 
Order,  Cooper  shall  grant  to  a 
Commission-approved  licensee  the  right 
to  obtain  and  use  low  voltage  industrial 
fuse  technology  and  know-how  used  by 
or  for  Brush  to  manufacture  low  voltage 
industrial  fuses  sold  in  the  United 
States.  Cooper  must  issue  the  license  at 
no  minimum  price  and  without  any 
obligation  to  pay  royalties.  Additionally, 
Cooper  must  transfer  information  to  the 
licensee  relating  to  Underwriters 
Laboratories  (U.L.)  approval  for  each 
licensed  low  voltage  industrial  fuse. 
Cooper  must  also  give  the  licensee 
access  to  Brush  personnel  for  12  months 
to  assist  the  licensee  in  the  manufacture 
of  the  licensed  low  voltage  industrial 
fuses. 

The  proposed  Order  also  requires 
Cooper  to  divest  Brush’s  tooling, 
equipment,  and  machinery,  as  well  as 
customer  lists  and  promotional 
materials,  to  the  Commission-approved 
licensee.  Cooper  is  not  required  to 
divest  any  Brush  tooling,  eqmpment, 
machinery  or  assets  that  the  licensee 
chooses  not  to  acquire. 

Cooper  is  also  required  to  offer  low 
voltage  industrial  fuses  to  the  licensee, 
at  favorable  prices,  during  the  period 
between  the  granting  of  the  license  and 
the  licensee’s  introduction  to  the  market 
of  the  low  voltage  industrial  fuses  it 
manufactures  pursuant  to  the  license. 
This  provision  of  the  proposed  Order  is 
designed  to  remedy  the  loss  of  interim 
competition  that  may  result  between  the 
time  of  the  proposed  acquisition  and  the 
introduction  of  the  licensee’s  own  low 
voltage  industrial  fuses. 

Cooper  would  have  twelve  (12) 
months  from  the  date  the  proposed 
Order  becomes  final  to  grant  a  license  to 
a  Commission-approved  licensee  and  to 
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accomplish  the  divestitiue  required 
under  the  Order.  If  Cooper  does  not 
fully  comply  with  those  requirements 
wit^  twelve  (12)  months.  Cooper 
consents  to  the  Commission’s 
appointment  of  a  trustee  to  complete  the 
divestiture  and  grant  the  license 
pursuant  to  the  proposed  Order. 

Pending  completion  of  the  ordered 
licensure  and  divestiture  of  Brush 
assets,  Cooper  would  be  required  to 
maintain  the  viability  and  marketability 
of  the  assets  to  be  divested  and  the 
technology  and  know-how  to  be 
licensed. 

In  addition,  the  proposed  Order 
requires  Cooper  to  send  to  Brush 
customers  copies  of  the  Order  which 
would  notify  them  that  a  new  supplier 
of  Brush  products  will  bo  entering  the 
low  voltage  indiistrial  fuse  market. 

The  proposed  Order  would  also 
prohibit  Cooper,  for  a  period  of  ten  (10) 
years  from  the  date  the  proposed  Order 
becomes  final,  frtim  acquiring,  without 
the  prior  approval  of  the  Commission, 
any  interest  in  any  concern  engaged  in 
the  manufacture  of  low  voltage 
industrial  fuses  for  sale  in  the  United 
States  with  sales  of  $3.5  million  or 
more.  The  proposed  Order  also  provides 
for  notice  and  filing  in  the  form 
specified  in  the  Hart-Scott-Rodino  Act 
for  acquisitions  of  firms  with  low 
voltage  industrial  fuse  sales  of  less  than 
$3.5  million. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  Agreement 
and  proposed  Order  or  to  modify  their 
terms  in  any  way. 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  93-16658  Filed  7-13-93;  8:45  am] 
BILUNQ  CODE  67S0-01-M 

[File  No.  921  0099] 

imperial  Chemical  Industries  PLC,  et 
al.;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  t^gs,  the  respondents  to 
proceed  with  the  proposed  acquisition 
of  certain  DuPont  assets,  but  it  would 


require  the  respondents  to  divest  a 
predetermined  acrylic-plastic 
manufacturing  capacity  by  selling  one  of 
their  U.S.  plants  to  a  Commission- 
approved  purchaser.  In  addition,  if  the 
divestiture  is  not  accomplished  in  the 
specified  time-frame,  the  respondents 
would  agree  to  a  Commission-appointed 
trustee  to  complete  the  transaction. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Newborn,  FTC/S-2308,  , 
Washington,  DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trada 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of  Imperial  Chemical 
Industries  PLC,  a  corporation;  IQ  Americas 
Inc.,  a  corporation;  and  IQ  Acrylics  Inc.,  a 
corporation.  File  No.  921-0099. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission”),  having  initiated  an 
investigation  of  the  proposed 
acquisition  of  assets  by  Imperial 
Chemical  Industries  PLC,  ICI  Americas 
Inc.,  ICI  Acrylics  Inc,  (collectively 
“la”)  from  E.I.  du  Pont  de  Nemours 
and  Company  (hereinafter  “Du  Pont”), 
which  acquisition  is  more  fully 
described  at  paragraph  I.  (A)  below,  and 
it  now  appearing  that  ICI  is  wiling  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  certain  acts. 

It  is  hereby  agreed  by  and  between 
ICI,  by  its  duly  authorized  officers,  and 
its  attorney,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Imperial 
Chemical  Industries  PLC  is  a  public 
limited  company  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  The  United  Kingdom, 
with  its  principal  office  and  place  of 
business  at  9  Millbank,  London, 
England. 


2.  Proposed  respondent  ICI  Americas 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  imder  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of 
business  at  Concord  Pike  and  New 
Murphy  Road,  Wilmington.  Delaware. 

3.  Proposed  respondent  IQ  Acrylics 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Missouri,  with 
its  principal  office  and  place  of  business 
at  10091  Manchester  Road,  St.  Louis, 
Missouri. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  the 
Commission  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jvirisdictional 
facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pxirsuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  attached 
hereto  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
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and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  divest  and  to  cease 
and  desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents’  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Oraer. 

9.  If  this  agreement  is  accepted  by  the 
Commission,  the  Commission  shall  not 
seek  a  temporary  restraining  order, 
preliminary  injunction,  or  permanent 
injunction  with  respect  to  Ae 
Acquisition,  provided,  however,  that 
nothing  contained  in  this  agreement 
shall  bar  the  Commission  from  further 
investigation  of  the  Acquisition  or  fi-om 
issuing  Em  administrative  complaint 
concerning  the  acquisition  by  1(3  of  Du 
Pont’s  MiVlA  properties,  businesses  and 
other  assets  or  from  seeking  judicial 
relief  to  enforce  the  Order,  from  seeking 
judicial  relief  to  enforce  the  Agreement 
to  Hold  Separate,  from  seeking  judicial 
relief  to  enforce  any  order  arising  from 
Emy  administrative  proceeding,  or,  in 
the  event  that  the  Commission 
determines  to  withdraw  its  acceptance 
of  the  Consent  Order,  from  seek^g 
judicial  relief  to  extend  the  Agreement 
to  Hold  Separate. 

10.  Proposed  respondents  have  each 
read  the  draft  of  complaint  and  Order 
contemplated  hereby.  Proposed 
respondents  each  vmderstand  that  once 
the  Order  has  become  final,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Proposed 
respondents  each  further  understand 
that  they  may  be  liable  for  civil 
penalties  in  the  amount  provided  by  law 
for  each  violation  of  the  Order  after  it 
becomes  final. 

Order 

/. 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

(A)  ’‘Acquisition’’  means  the  Letter  of 
Intent  entered  into  on  April  23, 1992,  by 
which  IQ  agreed  to  acquire  and  Du  Pont 


agreed  to  convey  certEun  rights  and 
interests  in,  and  title  to,  certain  of  the 
properties,  businesses  and  other  assets 
of  Du  Pont. 

(B)  “IQ”  means  Imperial  (3iemical 
Industries  PLC,  IQ  Americas  Inc.,  and 
IQ  Acrylics  Inc.,  all  of  their 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiliates  (including  the 
Properties  to  Be  Divested  as  hereinafter 
defined)  controlled  by  any  of  the 
foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(C)  “Control”  means  control  as 
defined  in  16  CFK  801.1(b). 

(D)  “Du  Pont”  means  E.I.  du  Pont  de 
Nemours  and  Company,  all  of  its 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  any 
of  the  foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(E)  “Properties  to  Be  Divested”  means 
all  Assets  and  Businesses  at  any  one  of 
the  following  facilities  in  the  United 
States,  provided  that,  at  the  time  of 
divestiture,  the  frcility  shall  have 
PMMA  manufacturing  capacity  of  no 
less  than  30  million  pormds  per  annum 
and  acrylic  sheet  manufacturing 
capacity  of  no  less  than  12  million 
povmds  per  annrim; 

1.  IQ’s  Memphis,  Tennessee,  PMMA 
and  acrylic  sheet  manufacturing  facility: 

2.  IQ’s  Olive  Branch,  Mississippi, 
PMMA  and  acrylic  sheet  manufacturing 
facility:  or 

3.  IQ’s  Compton,  C^fomia,  PMMA 
manufacturing  facility  (excluding,  at 
IQ’s  option,  those  tangible  and 
intangible  assets  currently  used  by  IQ 
in  the  research  and  development  of  its 
acrylic  plastics  products  and  not 
required  by  the  acquirer  to  compete  in 
the  manufactiire  and  sale  of  PN^IA  and 
acrylic  sheet)  together  with  the 
Compton  Expansion. 

(F)  “Compton  Expansion”  means  such 
improvements,  additions  and 
expansions  to  IQ’s  Compton,  (Dalifomia 
manufacturing  facility  as  shall 
accomplish  all  of  the  following: 

1.  Increase  to  no  less  than  30  million 
pounds  per  annum  the  facility’s 
capacity  for  the  production  of  PMMA: 

2.  Add  to  the  facility  capacity  of  no 
less  than  12  million  pounds  per  annum 
to  extrade  acrylic  sheet  by  installation 
of  one  or  more  Reifenhauser  extruders 
hereofore  located  at  IQ’s  Memphis 
facility  or  by  installation  of  comparable 
extruders  that  would  render  the  acquirer 
competitive  in  the  sale  of  48-inch  by  96- 


inch  acryUc  sheet  to  industrial 
distributors:  and 

3.  Provide  sufficient  feedstock  storage, 
PMMA  storage,  acrylic  sheet  warehouse 
space  and  related  facilities,  as 
appropriate  to  enable  the  Compton  plant 
to  operate  efficiently  at  sustained  levels 
of  output  no  less  than  the  above  stated 
capacities. 

to  “Assets  and  Businesses”  include 
but  are  not  limited  to  all  assets, 
properties,  businesses  and  goodwill, 
tangible  and  intangible,  utilized  in  the 
production,  distribution  or  sale  of 
acrylic  plEistic  and  acrylic  sheet, 
including,  without  limitation,  the 
following: 

1.  All  plant  facilities,  machinery, 
fixtures,  equipment,  vehicles, 
transportation  and  storage  facilities, 
furniture,  tools,  supplies,  stores,  spare 
parts,  and  other  tangible  personal 
property: 

2.  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  hterature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems,  rights 
to  so^are,  trademarks,  patents, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data: 

3.  Raw  material  and  finished  product 
inventories  and  goods  in  process: 

4.  All  right,  title  and  interest  in  and 
to  real  property,  together  with 
appurtenances,  licenses  and  permits: 

5.  All  right,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (to  the  extent  assignable) 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
consignors  and  consignees: 

6.  All  rights  under  warranties  and 
guarantees,  express  or  implied: 

7.  All  separately  maintained,  as  well 
as  relevant  portions  of  not  separately 
maintained  books,  records  and  files:  and 

8.  All  items  of  prepaid  expense. 

(H)  “(Commission means  the  Federal 
Trade  Commission. 

(I)  “Rohm  and  Haas”  means  Rohm 
and  Haas  Company,  all  of  its 
predecessors,  ^  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  any 
of  the  foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
foregoing. 

(J)  “CYRO”  means  (CYRO  Industries, 
all  of  its  predecessors,  sdl  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  any  of  the  foregoing,  all  of 
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their  respective  directors,  officers, 
employees,  agents,  and  representatives, 
and  the  respective  successors  and 
assims  of  any  of  the  foregoing. 

(fQ  “Polymer  Technology”  means 
Polymer  Technology,  Inc.  all  of  its 
predecessors,  all  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by  any 
of  the  foregoing,  all  of  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  the  respective 
successors  and  assigns  of  any  of  the 
forecoing. 

(Lj  “K^IA”  means  methyl 
methacrylate. 

(M)  “PMMA”  means  polymethyl 
methacrylate,  a  homopolymer  of  MMA 
or  a  copolymer  containing  more  than 
50%  by  weight  MMA  as  a  constituent 
monomer.  PMMA  does  not  include 
acrylic  resin  for  use  in  the  manufacture 
of  latex  coatings  or  acrylic  coatings. 

(N)  “Acrylic  sheet”  means  sheet  or 
plate  containing  more  than  50%  by 
weight  MMA  as  produced  by  cell 
casting,  continuous  casting,  extrusion, 
or  continuous  manufacturing. 

(O)  “Acrylic  plastic”  means  PMMA  or 
acrylic  sheet  produced  by  a  continuous- 
casting  manufactiiring  process. 

(P)  “MMA  Entrant’^means  any  person 
other  than  IQ,  Rohm  and  Haas  or  CYRO 
who  has  commenced  construction  of  a 
facility  for  the  manufacture  of  MMA  in 
North  America. 

(Q)  “Capacity”  means  actual 
operating  capacity,  calculated  on  the 
basis  of  a  7-day,  24-hour  operation 
allowing  for  normal  outages  for 
maintenance  and  repair. 

(R)  “Viability  and  Competitiveness” 
of  the  Properties  to  Be  Divested  means 
that  such  properties  are  capable  of 
operating  independently  of  IQ  at  an 
annual  output  of  at  least  30  million 
pounds  of  acrylic  plastic  and  at  least  12 
million  pounds  of  acrylic  sheet  and  are 
capable  of  functioning  independently 
and  competitively  in  the  acrylic  plastic 
business  and  the  acrylic  sheet  business. 

n. 

It  is  ordered  that: 

(A)  Within  fifteen  (15)  months  of  the 
date  of  this  Order  becomes  final,  IQ 
shall  divest,  absolutely  and  in  good 
faith,  the  Properties  to  Be  Divested  to  an 
acquirer  that  intends  to  operate  the 
facilities  at  or  near  capacity  and  shall 
also  divest  such  additional  ancillary 
Assets  and  Businesses  and  effect  such 
arrangements  that  are  necessary  to 
assure  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested.  Provided,  however,  that  if  IQ 
elects  to  divest  the  Paragraph  I.  (E)3. 
Properties  to  Be  Divested,  IQ  shall, 
prior  to  such  divestiture,  have  either  i) 
completed  the  Compton  Expansion,  or 


ii)  made  such  progress  toward  the 
completion  of  the  Compton  Expansion 
that  the  Commission  determines  that  the 
expansion  will  be  completed  without 
imdue  delay,  in  which  case  the  contract 
between  IQ  and  the  acquirer  shall 
contain  a  provision  to  that  effect. 

(B)  IQ  snail  comply  with  all  terms  of 
the  Agreement  to  Hold  Separate, 
attached  to  this  Order  and  made  a  p^ 
hereof  as  Appendix  I.  Said  Agreement 
shall  continue  in  effect  until  such  time 
as  IQ  has  divested  all  the  Properties  to 
Be  Divested  or  imtil  such  other  time  as 
the  Agreement  to  Hold  Separate 
provides. 

(C)  IQ  shall  divest  the  Properties  to 
Be  Ebvested  only  to  an  acquirer  that 
receives  the  prior  approved  of  the 
Conunission  and  only  in  a  maimer  that 
receives  the  prior  approval  of  the 
Commission.  IQ  shall  demonstrate  the 
Viability  and  Competitiveness  of  the 
Properties  to  Be  Divested  in  its 
application  for  approval  of  a  proposed 
divestiture.  The  purpose  of  the 
divestiture  of  the  Properties  to  Be 
Divested  is  (1)  to  ensure  the 
continuation  of  the  assets  as  ongoing, 
viable  businesses  engaged  in  the 
manufacture  and  sale  of  acrylic  plastic 
and  acrylic  sheet  at  or  near  capacity, 
and  (2)  to  remedy  any  lessening  of 
competition  in  the  acrylic  plastic  market 
resulting  fiom  the  Acquisition  as  alleged 
in  the  Commission’s  complaint. 

(D)  IQ  shall  take  such  action  as  is 
necessary  to  maintain  the  Viability  and 
Competitiveness  and  the  marketability 
of  the  Properties  to  Be  Divested  and 
shall  not  cause  or  permit  the 
destruction,  removal  or  impairment  of 
the  Properties  to  Be  Divested  except  i) 
in  the  ordinary  course  of  business  ii)  for 
ordinary  wear  and  tear,  and  iii)  to  the 
extent  necessary  a)  to  implement  IQ’s 
plems  already  in  place  to  move  certain 
acrylic  sheet  assets  from  its  Memphis 
facility  to  its  Olive  Branch  facility,  or  b) 
to  move  fi'om  its  Compton  facility  to 
another  one  of  its  facilities  the  tangible 
and  intangible  assets  currently  used  by 
IQ  in  the  research  and  development  of 
its  acrylic  plastic  products. 

m. 

It  is  further  ordered  that,  for  a  period 
of  eighteen  (18)  months  following  the 
divestiture  of  the  Properties  to  Be 
Divested,  IQ  shall  provide  to  the 
acquirer  as  requested  by  the  acquirer,  at 
no  cost  to  the  acquirer,  such  ri^ts  to 
technology,  know-how,  and  technical 
assistance  regarding  PMMA  and  acrylic 
sheet  process  and  applications 
technology  as  may  be  necessary  for  the 
acquirer  of  the  Properties  to  Be  Divested 
to  utilize  the  Properties  to  Be  Divested 
and  to  ensure  the  continuation  of  the 


assets  as  ongoing,  viable  businesses 
capable  of  operating  at  or  near  capacity. 
Provided,  however,  IQ  may,  pmsuant  to 
its  divestiture  agreement  with  the 
acquirer,  reqviire  that  the  acquirer 
reimburse  IQ  at  a  reasonable  homrly 
rate,  not  to  exceed  IQ’s  actual  hourly 
expense  for  employment  of  such 
personnel,  for  consultation  and 
instruction  provided  by  IQ  personnel  to 
the  acquirer. 

IV. 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  of  the 
divestiture  required  by  this  Order,  IQ 
shall,  at  the  request  of  the  acquirer  of 
the  Properties  to  Be  Divested,  contract 
with  such  acquirer  to  supply  MMA  to 
the  acquirer,  in  such  quantities  as  the 
acquirer  may  request  for  use  in  the 
Properties  to  Be  Divested,  subject  only 
to  the  capacity  constraints  of  IQ’s  MMA 
production  facilities  in  the  United 
States  and  preexisting  contractual 
obligations  to  third  parties.  The  price, 
terms,  and  conditions  at  which  IQ  shall 
supply  MMA  to  such  acquirer  of  the 
Properties  to  Be  Divested  shall  be  no 
less  favorable  to  the  acquirer  than  the 
price,  terms,  and  conditions  at  which 
IQ  supplies  MMA  to  any  other  person 
engaged  in  the  manufacture  of  acrylic 
plastics  or  acrylic  sheet  in  the  United 
States,  including  its  territories  and 
possessions. 

V. 

It  is  further  ordered  that, 
notwithstanding  any  provision  to  the 
contrary,  in  any  contract  between  IQ 
and  the  acquirer  of  the  Properties  to  Be 
Divested,  for  a  period  commencing  fomr 
(4)  years  after  the  date  of  the  divestiture 
required  by  this  Order,  and  continuing 
for  six  (6)  years,  IQ  shall  permit  the 
acquirer,  without  penalty  or  forfeiture  of 
any  kind,  to  purchase  or  otherwise 
receive  any  or  all  of  its  MMA 
requirements  in  the  United  States, 
including  its  territories  and  possessions, 
from  any  MMA  Entrant;  and,  to  the 
extent  of  any  such  purchases  or  receipts 
of  MMA  by  the  acquirer,  IQ  shall 
relieve  the  acquirer  of  any  contractual 
obligation  to  purchase  such  quantities  of 
MMA  from  IQ. 

VI. 

It  is  further  ordered  that  IQ  shall 
relinquish  its  right  to  require  that 
Polymer  Technology  obtain  IQ’s 
consent  before  granting  any  license  for 
use  in  the  United  States,  including  its 
territories  and  possessions,  of  the 
Project  Technology,  as  de^ed  in  the 
agreement  between  Polymer  Technology 
and  K-S-H,  Inc.  dated  October  5, 1979. 
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It  is  further  ordered  that: 

(A)  If  IQ  has  not  divested,  absolutely 
and  in  good  faith  and  with  the 
Commission’s  approval,  the  Properties 
to  Be  Divested  within  fifteen  (IS) 
months  of  the  date  this  Order  becomes 
final,  IQ  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  divest  the  Properties  to  Be 
Divested  and  also  to  divest  such 
additional  ancillary  Assets  and 
Businesses  and  to  effect  such 
arrangements  that  are  necessary  to 
assure  the  ViabiUty  and 
Competitiveness  of  the  Properties  to  Be 
Divested.  In  the  event  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  Section  5(1)  of  the  Federal 
-Trade  Commission  Act,  15  U.S.C.  45(1), 
or  any  other  statute  enforced  by  the 
Commission,  IQ  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Peuagraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  Section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  IQ  to 
comply  with  this  Order. 

(B)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  Vn.(A)  of  this  order,  IQ  shall 
consent  to  the  following  terms  and 
conditions  regarding  the  trustee’s 
powers,  authorities,  duties  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  IQ, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest  any  of  the  Properties  to  Be 
Divested  and  to  divest  such  additional 
ancillary  Assets  and  Businesses  of  IQ 
and  to  effect  the  additional  obligations 
set  out  in  Paragraph  11.  (A)  of  this  Order. 
The  trustee  sh^l  additionally  have  the 
authority  to  divest  such  additional 
assets  of  IQ  in  the  United  States  as  the 
trustee  and  the  Commission  determine 
is  necessary  to  assure  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested  and  to  comply  with  the 
purpose  of  the  Order  as  stated  in 
Paragraph  n.(C). 

3.  'The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestitiire.  If,  however, 


at  the  end  of  the  eighteen-month  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  mvestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestitxire  period 
may  be  extended  by  the  Commission. 
Provided,  however,  the  Commission 
may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  Subject  to  an  appropriate 
confidentiaUty  agreement,  the  trustee 
shall  have  full  and  complete  access  to 
the  personnel,  books,  records  and 
facilities  related  to  all  of  the  Properties 
to  Be  Divested,  or  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  IQ  shall  develop 
such  financial  or  other  information  as 
such  trustee  may  reasonably  request  and 
shall  cooperate  with  any  reasonable 
request  of  the  trustee.  IQ  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee’s  accomplishment  of  the 
divestitures.  Any  delays  in  divestiture 
caused  by  IQ  shall  extend  the  time  for 
divestiture  imder  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court^pointed  trustee. 

5.  Subject  to  ICTs  absolute  and 
unconditional  obligation  to  divest  at  no 
minimiiTTi  price,  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  n.(C) 
of  this  Order,  the  trustee  sh^  use  his 
or  her  best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  for 
the  divestiture  of  the  Properties  to  Be 
Divested.  The  divestitiire  shall  be  made 
in  the  manner  set  out  in  Paragraph  n, 
provided,  however,  if  the  trustee 
receives  ^na  fide  offers  from  more  than 
one  acquiring  entity  or  entities,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  IQ  from 
among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  IQ,  on  su^  reasonable  and 
customary  terms  and  conditions  as  the 
Commission  or  a  court  mav  set.  Subject 
to  the  consent  of  IQ,  which  consent 
shall  not  be  unreasonably  withheld,  the 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  IQ,  su(^ 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  (all  of  whom  shall  be 
subject  to  appropriate  confidentiality 
agreements)  as  are  reasonably  necessary 
to  carry  out  the  trustee’s  duties  and 
responsibilities.  'The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  inciirred.  After 
approval  by  the  Commission  emd,  in  the 
case  of  a  court-appointed  trtistee,  by  the 


court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  IQ  and  the  trustee’s  power 
shall  be  terminated.  The  trustee’s 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee’s 
divesting  the  Properties  to  Be  Divested. 

7.  Except  in  the  case  of  reckless 
disregard  of  his  or  her  duties  or 
intentional  wrongdoing,  IQ  shall 
indemnify  the  trustee  and  hold  the 
trustee  harmless  against  any  losses, 
claims,  damages,  or  liabiUties  arising  in 
any  manner  out  of,  or  in  connection 
with,  the  trustee’s  duties  vmder  this 
Order. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  IQ  shall  execute  a 
trust  agreement  that  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  Order, 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  Vn.(A)  of  this 
Order. 

10.  The  Commission  and,  in  the  case 
of  a  coiul-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  tnistee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accompUsh  the  divestiture  required  by 
this  OMer. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Properties  to  Be  Divested. 

12.  Hie  trustee  shall  report  to  the 
Commission  every  sixty  (60)  days 
concerning  the  trustee’s  efforts  to 
accomplish  the  divestiture. 

vm. 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  IQ  has  fully  complied 
with  the  provisions  of  Paragraphs  n  and 
m  of  this  Order,  IQ  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  and  has  complied  with  those 
provisions,  including  the  Agreement  to 
Hold  Separate.  IQ  shall  include  in  its 
compUance  reports,  among  other  things 
that  are  requir^  from  time  to  time,  a 
full  description  of  substantive  contacts 
or  negotiations  for  the  divestiture  of  the 
Properties  to  Be  Divested  as  specified  in 
Paragraph  II  of  this  Order,  induding  the 
identity  of  all  parties  contacted.  IQ  also 
shall  include  in  its  compUance  reports 
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copies  of  all  written  commvinications  to 
and  from  such  parties,  all  internal 
memoranda,  reports  and 
recommendations  concerning 
divestiture. 

DC. 

h  is  further  ordered  that,  for  a  period 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten 
(10)  years.  ICI  shall  not  acquire,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries  or  otherwise: 

(A)  Assets  located  in  the  United 
States,  including  its  territories  and 
possessions,  us^  for  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  acrylic  plastic  or  acrylic 
sheet; 

(B)  More  than  one  percent  of  the  total 
outstanding  stock  or  share  capital  of,  or 
any  other  interest  in,  any  entity  (other 
than  an  entity  included  within  ICI 
under  Paragraph  L(B)  of  this  Order  as  of 
the  date  the  Agreement  Containing 
Consent  Order  was  signed)  that  owns  or 
operates  assets  located  in  the  United 
States,  including  its  territories  and 
possessions,  engaged  in  the  production 
of  acrylic  plastic  or  acrylic  ^eet. 

Provided,  however,  these  prohibitions 
shall  not  relate  to  the  construction  of 
new  facilities,  the  acquisition  of  new 
equipment,  or  the  acquisition  of  used 
equipment  for  less  than  two  million 
dollars  from  a  single  party  in  a  six- 
month  period. 

X. 

It  is  further  ordered  that,  one  year 
from  the  date  this  Order  becomes  final 
and  aimually  for  nine  years  thereafter, 
IQ  shall  file  with  the  Commission  a 
verified  written  report  of  its  compliance 
with  this  Order. 

XI. 

it  is  further  ordered  that,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  CMer,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  to  IQ,  made  to  its  principal 
office,  IQ  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
designate  for  copying  all  books,  ledgers, 
accoimts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  imder  the  control  of  IQ. 
relating  to  any  matters  contained  in  this 
Order;  and 

(B)  Upon  ten  (10)  days  notice  to  IQ, 
and  witnout  restraint  or  interference 
from  IQ,  to  interview  officers  or 


employees  of  IQ,  who  may  have 
counsel  present,  regarding  such  matters. 

xn. 

It  is  further  ordered  that  IQ  shall 
notify  the  Federal  Trade  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation, 
dissolution  or  sale  of  subsidiaries,  or 
any  other  change  that  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

Appendix  I 

In  the  matter  of  Imperial  Chemical 
Industries  PLC,  a  corporation;  IQ  Americas 
Inc.,  a  corporation;  and  IQ  Acrylics  Inc,  a 
corporation.  File  No.  921-0099. 

Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
“Agreement”)  is  by  and  among  Imperial 
Chemical  Industries  PLC,  a  corporation 
organized  and  existing  under  the  laws  of 
The  United  Kingdom,  with  its  principal 
office  and  place  of  business  located  at 
9  Millbank,  London,  SWlP  3JF, 

England,  IQ  Americas  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware, 
with  its  principal  office  and  place  of 
business  located  at  Concord  Pike  and 
New  Murphy  Road,  Wilmington, 
Delaware  19897,  IQ  Acrylics  Inc.,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Missouri, 
with  its  principal  place  of  business 
located  at  10091  Manchester  Road,  St. 
Louis,  Missouri  63122  (collectively 
"IQ”),  and  the  Federal  Trade 
Commission  (the  “Commission”),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq.  (collectively,  the 
“Parties”). 

Premises 

Whereas,  on  April  23, 1992,  IQ 
entered  into  an  Asset  Purchase 
Agreement  providing  for  the  acquisition 
(hereinafter  the  “Acquisition”)  of 
certain  properties,  businesses  and  other 
assets  (hereinafter  “the  Acquired 
Assets”)  of  E.I.  du  Pont  de  Nemovirs  and 
Company  (“Ehi  Pont”)  including  the 
continuous  cast  sheet  facility  at 
Memphis  (the  “Memphis  Cak  Sheet 
Facility”);  and 

Whereas,  Du  Pont  manufactures  and 
sells  methyl  methacrylate  (“MMA”)  and 
acrylic  sheet;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 


statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  (“Consent  Order”),  the 
Commission  will  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) « 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission’s 
Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  imderstanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Acquired  Assets  during  the 
period  prior  to  the  final  acceptance  of 
the  Consent  Order  by  the  Commission 
(afier  the  60-day  public  notice  period), 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  mi^t  not  be  possible, 
or  might  be  less  than  an  effective 
remedy;  €md 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consiunmated,  it  will  be  necessary  to 
preserve  the  Commission’s  ability  to 
reqriire  the  divestiture  of  the  Properties 
to  Be  Divested  as  described  in  Paragraph 
I  of  the  Consent  Order  and  the 
Commission’s  right  to  seek  a  viable 
competitor  to  IQ;  and 

whereas,  the  purpose  of  this 
Ameement  and  the  Consent  Order  is  to: 

(i)  Preserve  the  Acquired  Assets  as  a 
viable  business,  independent  of  IQ, 
pending  final  acceptance  or  withdrawal 
of  acceptance  of  the  Consent  Order  by 
the  Commission  pursuant  to  the 
provisions  of  §  2.34  of  the  Commission’s 
Rules, 

(ii)  Preserve  the  Memphis  Cast  Sheet 
Facility  as  a  viable  business, 
independent  of  IQ,  engaged  in  the 
manufacture  and  sale  of  acrylic  plastic 
pending  the  divestiture  of  the  Properties 
to  Be  Divested  as  viable  and  ongoing 
enterorises,  and 

(iii)  Remedy  anticompetitive  effects  of 
the  Acquisition  in  the  acrylic  plastic  ■ 
market:  and 

Whereas,  IQ  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  IQ  that  the 
Acquisition  is  illegd;  and 

Whereas,  IQ  xmderstands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

Now,  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  determined  that  it  has 
reason  to  believe  the  Acquisition  may 
substantially  lessen  competition  in  the 
market  for  acrylic  plastic  and  in 
consideration  of  the  Commission’s 
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agreement  that,  unless  the  Commission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  a  temporary  restraining 
order,  preliminary  injimction,  or 
permanent  injunction  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  farmer  investigate  the 
Acquisition  and  may  issue  an 
administrative  complaint  concerning 
the  acquisition  by  IQ  of  Du  Font’s  K^^IA 
properties,  businesses  and  other  assets, 
and  except  that  the  Commission  may 
exercise  any  and  all  rights  to  enforce 
this  Agreement  and  the  Consent  Order 
to  which  it  is  annexed  and  made  a  part 
thereof,  and,  in  the  event  the  requi^ 
divestitures  are  not  accomplished,  to 
seek  divestiture  of  the  Properties  to  Be 
Divested,  and  other  relief,  as  follows; 

1.  IQ  agrees  to  execute  and  be  boimd 
by  the  attached  Consent  Order. 

2.  IQ  agrees  that  from  the  date  this 
Agreement  is  accepted  until  the  earliest 
of  the  dates  listed  in  subparagraphs  2.a 
or  2.b,  it  will  comply  with  the 
provisions  of  paragraph  4  of  this 
Agreement  with  respect  to  the  Acquired 
Assets: 

a.  Ten  days  after  the  Commission 
withdraws  its  acceptance  of  the  Consent 
Order  pursuant  to  the  provisions  of 

§  2.34  of  the  Commission’s  Rules;  or 

b.  The  day  after  the  Commission 
accepts  as  ^al  the  Consent  Order 
pursuant  to  the  provisions  of  §  2.34  of 
the  Commission’s  Rules. 

3.  IQ  agrees  that  from  the  date  this 
Agreement  is  accepted  rmtil  the  earliest 
of  the  dates  listed  in  subparagraphs  3.a 
or  3.b,  it  will  comply  wi^  the 
provisions  of  Paragraph  4  of  this 
Agreement  with  respect  to  the  Memphis 
Cast  Sheet  Facility: 

a.  Ten  days  after  the  Commission 
withdraws  its  acceptance  of  the  Consent 
Order  pursuant  to  the  provisions  of 

§  2.34  of  the  Commission’s  Rules;  or 

b.  The  day  after  the  divestiture 
reqviired  by  the  Consent  Order  has  been 
completed. 

4.  IQ  will  hold  the  Acquired  Assets 
or  the  Memphis  Cast  Sheet  Facility,  as 
applicable  pursuant  to  Paragraphs  2  and 
3,  as  they  are  presently  constituted 
(hereafter  the  "Held-^parate  Assets”) 
separate  and  apart  on  the  following 
terms  and  conditions: 

a.  The  Held-Separate  Assets  shall  be 
held  separate  and  apart  and  shall  be 
operated  independently  of  IQ  (meaning 
here  and  hereinafter,  IQ  excluding  the 
Held-Separate  Assets  and  excluding  all 
personnel  connected  with  the  Held- 
Separate  Assets  as  of  the  date  this 
Agreement  was  signed)  except  to  the 
extent  that  IQ  must  exercise  direction 
and  control  over  the  Held-Separate 
Assets  to  assure  compliance  vrith  this 
Agreement  at  the  Consent  Order. 


b.  IQ  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Held-Separate  Assets; 
provided,  however,  that  IQ  may 
exercise  only  such  direction  and  control 
over  the  Held-Separate  Assets  as  is 
necessary  to  assure  compliance  with 
this  Agreement  or  with  &e  Consent 
Order. 

c.  IQ  shall  not  cause  or  permit  any 
destruction,  removal,  wasting, 
deterioration  or  impairment  of  the  Held- 
Separate  Assets,  except  for  ordinary 
wear  and  tear.  IQ  shall  also  maintain 
the  viability  and  marketability  of  the 
Held-Separate  Assets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketability  or  viability. 

a.  Except  for  the  single  IQ  director, 
officer,  employee,  or  agent  serving  on 
the  “New  Board”  or  “Management 
Committee”  (as  defined  in  subparagraph 
4.i),  IQ  shall  not  permit  any  director, 
officer,  employee,  or  agent  of  IQ  to  also 
be  a  director,  officer  or  employee  of  the 
Held-Separate  Assets.  In  the  event  any 
members  of  the  existing  management  of 
the  Held-Separate  Assets  should  choose 
not  to  accept  employment  with  the 
Acquired  Assets  or  with  the  Memphis 
Cast  Sheet  Facility,  respectively,  or 
retire  or  otherwise  leave  their 
management  positions,  the  non-IQ  (as 
IQ  is  defined  in  subparagraph  4.a 
hereof)  directors  or  mem^rs  serving  on 
the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 

4.i  hereof)  shall  have  the  power  to 
replace  such  members  of  management. 

e.  Except  as  required  by  law  or  as 
reported  oy  the  auditor  (provided  for  in 
subparagraph  4.f)  and  except  to  the 
extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating 
and  consummating  the  Acquisition, 
defending  investigations  or  litigation, 
obtaining  legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestitiires),  or 
negotiating  agreements  to  dispose  of 
assets,  IQ  shdl  not  receive  or  have 
access  to,  or  the  use  of,  any  “material 
confidential  information”  of  the  Held- 
Separate  Assets,  as  applicable,  not  in 
the  public  domain,  except  as  such 
information  would  be  available  to  IQ  in 
the  normal  course  of  business  if  the 
Acquisition  had  not  taken  place.  Any 
such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purposes  set  out  in  this 
subparagraph.  (“Material  confidential 
information,”  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known 
to  IQ  firom  sources  other  than  Du  Pont 
or  the  Held-Separate  Assets,  as 


applicable,  and  includes  but  is  not 
hmited  to  customer  lists,  customers, 
price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  teclmologies,  processes,  or 
other  trade  secrets).  I^vided,  however, 
that  IQ  may  assign  IQ  personnel  to 
perform  the  accounting  and  tax 
nmctions  for  the  Held-Separate  Assets 
provided  that  such  IQ  personnel  shall 
enter  into  confidentiality  agreements  in 
accordance  with  the  provisions  of 
Paragraph  4.j  hereof  and  provided 
further  that  those  IQ  personnel  working 
with  sales  and  credit  information  shall 
not  be  involved  in  IQ’s  PMMA  or 
acrylic  sheet  business,  as  defined  in 
Paragraph  I.  of  the  Consent  Order  for  the 
period  that  IQ  must  comply  with 
Paragraph  4  hereof.  Provided  further 
that  the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 

4.i  hereof]  may  designate  and  contract 
with  IQ,  excluding  IQ  Acrylics  Inc.  and 
excluding  further  IQ  Americas  Inc.,  as 
a  non-exdusive  sales  agent  for  sales  by 
the  Held-Separate  Assets  outside  the 
United  States,  provided  that  all  IQ 
personnel  with  access  to  material 
confidential  information  of  the  Held- 
Separate  Assets  in  connection  with  such 
contract  or  agency  shall,  prior  to  gaining 
such  access,  enter  into  confidentiality 
agreements  in  accordance  with  the 
provisions  of  Paragraph  4.j  hereof. 

f.  IQ  may  retain  an  independent 
auditor  to  monitor  the  operation  of  the 
Held-Separate  Assets.  Said  auditor  may 
report  to  IQ  on  all  aspects  of  the 
operation  of  the  acqiiired  assets  other 
than  information  on  customer  lists, 
customers,  price  lists,  prices,  individual 
transactions,  marketing  methods, 
patents,  teclmologies,  processes,  or 
other  trade  secrets. 

g.  IQ  shall  not  change  the 
composition  of  the  management  of  the 
Held-Separate  Assets  except  that  the 
non-IQ  (as  IQ  is  defined  in 
subparagraph  4.a  hereof)  directors  or 
members  serving  on  the  New  Board  or 
Management  Committee  (as  defined  in 
subparagraph  4.i  hereof)  shall  have  the 
power  to  remove  any  employee  for 
cause. 

h.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  subparagraphs  4.a  through 
4.g  hereof,  shall  be  subject  to  a  majority 
vote  of  the  New  Board  or  Management 
Committee  (as  defined  in  subparagraph 

4.i  hereof). 

i.  IQ  shall  either  (1)  separately 
incorporate  the  Held-Separate  Assets 
and  adopt  new  Articles  of  Incorporation 
and  By-laws  for  each  that  are  not 
inconsistent  with  other  provisions  of 
this  Agreement  of  (2)  establish  a 
separate  business  venture  with  articles 


37950 


Federal  Register  /  Vol.  58,  No.  133  /  Wednesday,  July  14,  1993  /  Notices 


of  agreement  covering  the  conduct  of 
the  Held-Separate  Assets,  in  accordance 
with  this  Agreement  IQ  shall  also  elect 
a  new  three-person  board  of  directors  of 
the  Held-Separate  Assets  ("New  Board") 
or  Management  Committee  of  the  Held- 
Separate  Assets  ("Management 
Committee")  once  it  obtains  title  to  the 
Held-Separate  Assets.  IQ  may  elect  the 
directors  to  the  New  Board  or  select  the 
members  of  the  Management 
Committee;  provided,  however,  that 
such  New  Board  or  Management 
Committee  shall  consist  of  at  least  two 
non-IQ  directors,  officers,  or  employees 
and  no  more  than  one  IQ  (but  not  IQ 
Acrylic,  Inc.)  director,  officer,  employee, 
or  agent,  provided,  however,  that  su(^ 

IQ  director,  officer,  employee,  or  agent 
shall  enter  into  a  confidentiality 
agreement  in  accordance  with  the 
provisions  of  Paragraph  4.j  hereof  and 
shall  not  be  a  person  involved  in  IQ’s 
PMMA  or  acrylic  sheet  business,  as  . 
defined  in  Paragraph  I.  of  the  Consent 
Order.  Such  dir^or  or  Management 
Committee  member  who  is  al^  an  IQ 
director,  officer,  employee,  or  agent 
shall  participate  in  matters  that  come 
before  the  New  Board  or  Management 
Conunittee  only  for  the  limited  purpose 
of  considering  a  capital  investment  or 
other  transactions  exceeding  $500,000 
and  carrying  out  IQ’s  and  the  Held- 
Separate  Assets’  responsibilities  under 
this  Agreement  or  under  the  Consent 
Order.  Except  as  permitted  by  this 
Agreement,  such  Director  or 
Management  Committee  member  shall 
not  participate  in  any  matter  or  attempt 
to  influence  the  votes  of  the  other 
directors  or  Management  Committee 
members  with  respect  to  matters  that 
would  involve  a  conflict  of  interest  if  IQ 
and  the  Held-Separate  Assets  were 
separate  and  independent  entities. 
Meeting  of  the  New  Board  or 
Management  Conunittee  during  the  term 
of  this  Agreement  shall  be 
stenographically  transcribed  and  the 
transcripts  retained  for  two  (2)  years 
after  the  termination  of  this  Agreement. 

).  Any  IQ  director,  officer,  employee, 
or  agent  who  obtains  or  may  obtain 
confidential  information  under  this 
Agreement  shall  enter  a  confidentially 
agreement  prohibiting  disclosure  of 
confidential  information  imtil  the  day 
after  the  divestitures  required  by  the 
Consent  Order  have  been  completed. 

k.  All  earnings  and  profits  of  the 
Held-Separate  Assets  shall  be  retained 
separately  in  the  Held-Separate  Assets, 
and  separate  financial  and  operating 
records  shall  be  prepared  for  the 
Memphis  Cast  Sheet  Fadlity  and  for  the 
remainder  of  the  Acquired  Assets, 
respectively.  If  necessary,  IQ  shall 
provide  the  Held-Separate  Assets  with 


sufficient  working  capital  to  operate  at 
current  rates  of  operation. 

1.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  IQ  (meaning  here  and 
hereinafter  IQ  including  the  Held- 
Separate  Assets)  to  divest  itself  of  the 
Acquired  Assets  or  to  compel  IQ  to 
divest  any  assets  or  businesses  of  the 
Acquired  Assets  that  it  may  hold,  or  to 
seek  any  other  injimctive  or  equitable 
relief,  IQ  shall  not  raise  any  objection 
based  upon  the  expiration  of  the 
applicable  Hart-S(»tt-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  h^  permitted 
the  Acquisition.  IQ  also  waives  all 
rights  to  contest  the  validity  of  this 
Agreement. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  IQ 
made  to  its  principal  office,  IQ  shall 
permit  any  dxily  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of 
IQ  and  in  the  presence  of  coimsel  to 
inspect  and  copy  all  books,  ledgers, 
accoimts,  correspondence,  memoranda, 
and  other  records  and  dociunents,  in  the 
possession  or  imder  the  control  of  IQ  or 
the  Held-Separate  Assets  relating  to 
compliance  with  this  Agreement; 

b.  Upon  ten  (10)  days  notice  to  IQ, 
and  without  restraint  or  interference 
from  it,  to  interview  officers  or 
employees  of  IQ  or  the  Held-Separate 
Assets,  who  may  have  counsel  present, 
regarding  any  such  matters. 

6.  This  agreement  shall  not  be  binding 
imtil  approved  by  the  Commission. 

Anal3rsis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted,  for  public  comment,  from 
Imperial  Chemical  Industries,  PLC.  IQ 
Americas  Inc.  and  IQ  Acrylics  Inc. 
(collectively  "IQ"),  an  agreement 
containing  consent  order.  This 
agreement  has  been  placed  on  the 
public  record  for  sixty  days  for 
reception  of  comments  from  interested 
persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  days,  the  Commission  will 
again  review  ffie  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  frum  the 
agreement  or  make  final  the  agreement’s 
order. 

The  Commission’s  investigation  of 
this  matter  concerns  the  proposed 
acquisition  by  IQ  of  certain  acrylic 
pl^tic  assets  frnm  E.I.  du  Pont  de 


Nemours  &  Co.  ("Du  Pont").  IQ  and  Du 
Pont  are  producers  of  acrylic  plastic. 
Acrylic  plastics  are  used  in  a  large 
variety  of  end-products,  such  as  glazing 
materials,  retail  displays,  outdoor  signs, 
sanitaryware  and  lighting  fixtures.  IQ 
and  Du  Pont  each  manufacture  and  sell 
acrylic  plastic  in  the  United  States.  IQ 
also  manufactures  acrylic  plastic  in 
Europe. 

The  agreement  containing  consent 
order  would,  if  finally  accepted  by  the 
Commission,  settle  charges  that  the 
acquisition  may  substantially  lesson 
competition  in  the  acrylic  plastic  market 
in  the  United  States,  llie  Conunission 
has  reason  to  believe  that  the 
acquisition  would  have  an 
anticompetitive  effect  in  the  United 
States  market  for  acrylic  plastic  and 
would  violate  section  7  of  the  Clayton 
Act  and  section  5  of  the  Federal  Trade 
Commission  Act,  unless  an  effective 
remedy  eliminates  such  anticompetitive 
effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  of  acrylic  plastic 
manufacturing  capacity  of  no  less  than 
30  million  pounds,  and  acrylic  sheet 
manufacturing  capacity  of  no  less  than 
12  million  pounds.  IQ  may  achieve  this 
by  divesting  either  its  Memphis, 
Tennessee  plant  or  its  Olive  Branch, 
Mississippi  plant,  or  by  expanding  and 
divesting  its  Compton,  California  plant. 
If  IQ  chooses  to  divest  the  Compton 
plant,  it  must  make  the  requisite  plant 
expansion  before  divesting  or  must  have 
made  sufficient  progress  toward 
completion  of  the  expansion  to  satisfy 
the  Commission  that  the  expansions 
will  be  completed.  The  purpose  of  the 
divestiture  is  to  ensure  continuation  of 
the  plants  as  ongoing,  viable  businesses 
engaged  in  the  mandFacture  and  sale  of 
acrylic  plastic  and  acrylic  sheet  at  or 
near  capacity  and  to  remedy  any 
lessening  of  competition  in  the  acrylic 
plastic  market  resulting  from  the 
ac^sition. 

The  assets  and  businesses  to  be 
divested  include  plant  equipment, 
customer  lists,  patents  and  trademarks, 
trade  secrets,  and  other  technology  and 
know-how.  In  addition,  the  order  would 
require  that,  for  18  months  after 
divestiture.  IQ  shall  provide  the 
acquirer,  at  the  acquirer’s  request, 
tedmology  rights,  know-how,  and 
technical  assistance  regarding  acrylic 
plastic  and  acrylic  sheet  process  and 
applications  technology  as  may  be 
necessary  for  the  acquirer  of  the  assets 
to  compete  effectivelv  in  the  market. 

The  order  would  also  require  IQ,  for 
a  period  of  ten  years,  to  supply  to  the 
acquirer  such  quantities  of  methyl 
methacrylate  as  the  acquirer  may 
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request  for  use  in  the  divested  plant,  at 
a  price  no  higher  than  the  loAvest  price 
any  similarly  situated  purchaser  in  the 
United  States  pays.  After  four  years,  the 
purchaser  of  the  assets  would  be  free, 
notwithstanding  existing  purchase 
obligations  to  ICI,  to  purchase  MMA 
from  any  firm  entering  into  production 
of  MMA  in  the  United  States. 

The  order  would  require  that  ICI  agree 
that  Polymer  Technology,  Inc.  (“PTI”) 
need  not  obtain  Id’s  consent  in  order  to 
license,  for  use  in  the  United  States,  - 
certain  PTI  technology  that  can  be  used 
for  the  manufacture  of  acryUc  plastic. 
The  purpose  of  this  provision  is  to 
remove  certain  potential  obstacles  to 
entry  into  the  acrylic  plastic  market. 

Under  the  terms  of  the  order.  Id  must 
complete  the  required  divestitures 
within  fifteen  months  of  the  date  the 
order  becomes  final.  If  Id  fails  to 
complete  the  required  divestitures 
within  the  fifteen-month  period,  Id 
shall  consent  to  the  appointment  of  a 
trustee,  who  would  have  eighteen 
additional  months  to  divest  the  assets 
and  businesses,  and  would  have  the 
right  to  divest  any  ancillary  assets  and 
businesses  necessary  to  assure  that  the 
divested  assets  are  available  and 
competitive  in  the  acrylic  plastic 
market.  Any  proposed  divestiture 
pursuant  to  the  order  must  be  approved 
by  the  Federal  Trade  Commission  after 
the  divestiture  proposal  has  been  placed 
on  the  public  record  for  reception  of 
comments  from  interested  persons.  The 
hold  separate  agreement  executed  as 
part  of  the  consent  requires  Id,  until 
such  time  as  the  proposed  order  is  made 
final,  to  hold  separate  and  preserve  all 
of  the  assets  and  businesses  acquired  by 
ICI  from  Du  Pont,  and  from  that  point 
imtil  all  of  the  required  divestitures 
have  been  effected  either  by  Id  or  by 
the  trustee,  to  hold  separate  the 
Memphis  continuous-cast  sheet 
manufacturing  plant  that  Id  has  agreed 
to  acquire  from  Du  Pont. 

For  a  period  of  ten  years  from  its 
effective  date,  the  order  would  also 
prohibit  Id  from  acquiring,  without 
prior  Commission  approvd,  assets  or 
substantial  interest  in  any  company 
engaged  in  the  manufacturer  of  acrylic 
plastic  or  acrylic  sheet. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order  and  any  other  aspect  of 
the  acquisition.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 
Benjamin  L  Berman, 

Acting  Secretary. 

[FR  Doc.  93-16659  Filed  7-13-93;  8:45  am] 
BILUNQ  CODE  STSO-OI-M 


[File  No.  872  3210] 

Lomas  Mortgage  U.SJL,  Inc.; 

Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
xmfair  acts  and  practices  and  tmfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Texas  mortgage 
lender  from  misrepresenting  the  terms 
or  the  nature  of  lock-in  agreements  on 
loans  it  offers  consumers  in  the  future, 
and  would  require  the  respondent  to 
pay  $300,000  in  consumer  redress  to  the 
Commission. 

DATES:  Comments  must  be  received  on 
or  before  September  13, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Levin,  FTC/S-4429,  Washington, 
DC  20580.  (202)  326-3040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principed  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rtiles 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Lomas 
Mortgage  U.S.A.,  Inc.  (“Lomas 
Mortgage’’),  a  corporation,  and  it  now 
appearing  that  Lomas  Mortgage, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Lomas  Mortgage,  by  its  duly  authorized 
officers  and  attorneys,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Lomas  Mortgage  (formerly  “The 
Lomas  &  Nettleton  Company’’)  is  a 


corporation  organized,  existing  and 
doing  business  by  virtue  of  the  laws  of 
the  State  of  Connecticut,  with  its  office 
and  principal  place  of  business  located 
at  1600  Viceroy,  in  the  City  of  Dallas, 
State  of  Texas. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  over  the  subject  matter  of 
this  proceeding  and  over  the  proposed 
respondent,  and  the  proceeding  is  in  the 
public  interest. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

4.  Proposed  respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  contest  the  validity  of 
the  Order  entered  prirsuant  to  this 
agreement;  and 

(d)  Any  claim  it  may  have  under  the 
Equal  Access  to  Justice  Act,  5  U.S.C.  504 
et'seq. 

This  agreement  shall  not  become  pa^*^ 
of  the  pubUc  record  of  the  proceedings 
unless  and  until  it  is  accepted  by  the 
Commission.  If  this  agreement  is 
accepted  by  the  Commission  it,  together 
with  the  draft  of  the  Complaint 
contemplated  thereby,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this  ^ 

agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
suc±  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attach^, 
or  that  the  focts  alleged  in  the  attached 
draft  Complaint,  other  than  the 
jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  2.32  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent: 

(a)  Issue  its  Complaint  corresponding 
in  form  and  substance  with  the  draft  of 
Complaint  here  attached  and  its 
decision  containing  the  following  Order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and 
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(b)  Make  information  public  in 
resp^  thereto.  When  so  entered,  the 
Order  to  cease  and  desist  shall  have  the 
same  force  and  efiect  and  may  be 
altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  Complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondent’s  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  maimer  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  It  understands 
that  once  the  Order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  Order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

For  purposes  of  this  Order,  the  term 
"mortgage  loan"  shall  mean  a  Federal 
Housing  Authority  (“FHA")  consumer 
mortgage  loan  or  conventional 
consumer  mortgage  loan. 

For  purposes  of  this  Order  the  term 
“lock-in"  shall  mean  any  agreement, 
however  designated,  with  an  applicant 
for  a  mortgage  loan,  to  hold  for  any 
specified  period  of , time  a  certain 
interest  rate  and/or  a  certain  number  of 
discount  points  while  the  loan 
application  is  being  processed,  whether 
or  not  the  agreement  is  subject  to 
additional  conditions,  provided, 
however,  that  this  term  shall  not 
include  such  agreements  if  made  within 
ten  (10)  days  of  the  scheduled  closing 
on  the  loan. 

/ 

It  it  ordered  that  respondent  Lomas 
Mortgage  U.S.A.,  Inc.  ("Respondent”),  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
ofiering  of  any  mortgage  loan  in  or 
affecting  commerce,  as  “commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  15  U.S.C.  41,  et  seq., 
shall  cease  and  desist  from  representing 


orally  or  in  writing  to  any  mortgage 
applicant,  directly  or  by  implication, 
that  any  interest  rate  and/or  number  of 
points  on  a  mortgage  loan  are  subject  to 
a  lock-in,  unless  that  interest  rate  and 
number  of  points  are  not  subject  to 
change  during  the  period  specified  in 
the  lock-in,  except  as  provided  under 
Section  n. 

n 

A.  It  is  further  ordered  that  whenever 
the  interest  rate  and/or  number  of  points 
quoted  to  a  mortgage  loan  applicant 
who  has  informed  Respondent  of  the 
decision  to  lock-in  are  subject  to  change 
during  the  lock-in  period.  Respondent, 
its  successors  and  assigns  shall  clearly 
and  conspicuously  disclose  in  writing  at 
the  time  the  applicant  applies  for  the 
commitment  or  lock-in  that  the  interest 
rate  and/or  number  of  points  quoted  are 
subject  to  change  during  the  lock-in 
period  and  shall  also  clearly  and 
conspicuously  disclose,  in  writing,  the 
conditions  imder  which  the  interest  rate 
and/or  number  of  points  are  subject  to 
change,  and  shall  require  the  applicant 
or  applicant’s  agent  to  sign 
Respondent’s  copy  of  the  disclosure  of 
said  conditions.  Said  disclosure  shall  be 
contained  on  the  front  page  of  any  form 
that  contains  or  describes  the  terms  of 
the  lock-in  agreement,  shall  be  in  bold 
face  type  at  least  as  large  as  any  other 
type  used  on  the  form,  and  shall  be 
separated  from  the  rest  of  the  text  so 
that  it  can  be  readily  noticed. 

B.  Provided,  however,  that 
Respondent  will  not  be  in  violation  of 
this  Order  if,  in  the  case  of  an 
application  for  an  FHA  mortgage  loan 
with  the  interest  rate  and/or  number  of 
points,  as  well  as  other  terms, 
conditioned  upon  no  change  occurring 
in  the  maximum  rate  of  interest  to  be 
charged  on  a  Veterans  Administration 
guaranteed  mortgage  loan,  the  written 
disclosure  states: 

Your  FHA  mortgage  loan  interest  rate  and/ 
or  number  of  points  may  change  and  are  NOT 
"LOCKED  IN”  to  the  extent  that  if  the 
Veterans  Administration  changes  the 
maximiun  interest  rate  that  can  be  charged  on 
VA  loans,  [lender],  at  its  option,  may  change 
the  interest  rates  and/or  number  of  points 
being  offered  you. 

In  the  event  that  an  FHA  loan  is 
conditioned  upon  no  changes  occurring 
in  an  index  rate  other  than  the  Veteran’s 
Administration  guaranteed  mortgage 
loan  rate,  the  written  ^sclosure  shall 
refer  to  the  applicable  index  rate  instead 
of  the  Veteran’s  Administration  rate. 

In  the  case  of  an  application  for  a 
conventional  mortgage  loan  with  the 
interest  rate  and/or  number  of  points,  as 
well  as  other  terms,  condition^  upon 
no  change  occurring  in  the  ma3dmum 


rate  of  interest  to  be  charged  on  a 
Veterans  Administration  guaranteed 
mortgage  loan,  the  written  disclosure 
shall  state: 

Your  conventional  mortgage  loan  interest 
rate  and/or  number  of  points  may  change  and 
are  NOT  "LOCKED  IN”  to  the  extent  that  if 
the  Veteran’s  Administration  changes  the 
maximum  interest  rate  that  can  be  charged  on 
VA  loans,  (lender],  at  its  option,  may  change 
the  interest  rates  and/or  number  of  points 
being  offered  you. 

In  the  event  that  a  conventional  loan  is 
conditioned  upon  no  changes  occurring 
in  an  index  rate  other  than  the  Veterans 
Administration  guaranteed  mortgage 
loan  rate,  the  written  disclosure  shall 
refer  to  the  applicable  index  rate  instead 
of  the  Veteran’s  Administration  rate. 


It  is  further  ordered  that  whenever 
Respondent,  its  successors  and  assigns 
agree  to  a  “lock-in”  on  an  FHA  or 
conventional  mortgage  loan  and  the 
subject  loan  closes  during  the  period 
specified  in  the  loan  application,  the 
loan  shall  be  provided  upon  the  terms 
stated  in  the  application,  unless  the 
disclosures  provided  in  Section  n  of  this 
Order  have  been  made,  and  a  change  in 
the  maximum  interest  rate  charged  by 
the  Veteran’s  Administration,  or  any 
other  applicable  index  rate,  occurs  prior 
to  closing.  This  paragraph  shall  not  be 
construed  to  impair  the  Respondent’s 
right  to  deny  an  application  based  on 
the  failure  of  the  applicant  to  meet 
Respondent’s  credit  granting  criteria  or 
the  failure  of  any  applicant  or  other 
parties  to  provide  information  or 
services  reasonably  necessary  for  the 
loan  to  be  approved  or  closed  within  the 
period  specified  in  the  applicant’s  lock- 
in. 

IV 

It  is  further  ordered  that,  Respondent 
shall  deliver,  on  or  before  the  tenth  day 
following  the  date  this  consent 
agreement  is  accepted  by  the 
Commission  and  placed  on  the  public 
record,  to  the  Federal  Trade 
Commission,  6th  and  Pennsylvania 
Aves.,  NW.,  Washington,  DC  20580,  a 
cashier’s  or  certified  check  for  $300,000, 
made  payable  to  the  Federal  Trade 
Commission,  to  be  placed  into  an 
interest-bearing  escrow  account 
designated  by  ffie  Commission,  in  the 
name  and  under  the  control  of  the 
Commission’s  designated  agent. 

In  the  event  of  any  default  on  any 
obligation  to  make  any  payment  under 
this  Order,  interest  on  the  impaid 
amount  shall  accrue,  from  the  date  of 
default  to  the  date  of  payment,  as 
provided  by  28  U.S.C.  1961(a). 
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V 

It  is  further  ordered  that  the 
Commission  may  apply  any  or  all  funds 
received  from  Respondent  piirsuant  to 
this  Order,  and  any  interest  received 
thereon,  to  a  consumer  redress  program 
for  consumers  who  applied  to 
Respondent  for  FHA  loem  financing, 
from  February  1  to  May  1, 1987,  and 
whose  commitments  or  lock-ins  were 
terminated  by  Respondent  in  April  or 
May  1987  on  the  l^sis  of  a  purported 
right  to  terminate  contained  in 
Respondent’s  loan  application 
materials,  and  who  did  not  close  a  loan 
with  Respondent  or  who  closed  a  loan 
with  Respondent  at  terms  less  favorable 
than  in  the  lock-in  agreement  between 
Respondent  and  the  consumer. 

Any  funds  as  shall  be  reqiiired  to 
administer  a  program  of  consumer 
redress  as  described  in  Section  V  of  this 
Order  shall  be  taken  from  the  sum 
provided  by  Respondent  in  Section  IV 
above.  Any  funds  not  distributed  by  the 
Commission  as  redress  or  extended  to 
administer  the  consumer  redress 
program  shall  be  paid  to  the  United 
States  Treasxiry. 

The  maximum  award  under  this 
redress  program  shall  be  an  equal  share 
of  the  amount  set  out  in  Section  IV., 

(less  expenses  to  administer  the 
program),  not  to  exceed  $1,000.00  per 
applicant  or  group  of  joint  applicants 
who  made  a  single  loan  application.  The 
Commission  shall,  consistent  with  the 
provisions  otherwise  set  out  herein, 
have  full  discretion  to:  (1)  Review  and 
approve  the  procedures  used  to  identify 
those  consumers  who  meet  the  criteria 
for  redress;  (2)  determine  the 
application  of  the  criteria  for 
participation  in  any  redress  program 
and  identify  those  consumers  entitled  to 
relief  in  any  redress  program 
implemented  pursuant  to  this  Order;  (3) 
determine  the  manner  and  timing  of  the 
sending  to  consiuners  of  the  forms 
attached  hereto  as  Exhibits  A-C,  and  (4) 
delegate  any  and  all  tasks  connected 
with  such  redress  program  to  any 
individuals,  partnerships,  or 
corporations  of  its  choice  and  to  pay  the 
fees,  salaries  and  expenses  incurred 
thereby  from  the  payments  made  by 
Respondent  pursuant  to  Section  IV  of 
this  Order.  On  a  bi-weekly  basis,  the 
Commission  or  its  designated  agent 
shall  provide  to  Lomas  Mortgage  a  copy 
of  each  claim  form  (Exhibit  B)  received 
from  consumers  requesting  redress 
cmder  the  terms  of  this  Order. 
Respondent  shall  have  the  right  to 
contest  the  validity  of  any  claim 
submitted  pursuant  to  the  redress 
program  and  to  provide  information 
concerning  the  invalidity  of  the  claim 


within  thirty  (30)  days  of  receiving  such 
claim  form.  The  Commission  shall 
decide  the  validity  of  any  such  claim 
based  on  the  information  and  evidence 
provided  and  shall  withhold  payment  of 
any  challenged  claim  pending 
determination  of  its  v^dity  by  the 
Commission.  Upon  payment  of  redress 
to  any  applicant,  the  Commission  or  its 
designated  agent  shall  deliver  to  Lomas 
Mortgage  the  release  (Exhibit  C)  signed 
by  that  applicant  in  connection  with  the 
redress  program. 

The  following  applicants  shall  not  be 
eligible  for  any  award  under  this  redress 
program: 

1.  Any  applicant  who  does  not  submit 
a  signed  claim  form  and  release  within 
ninety  (90)  days  of  receipt  of  said  form 
and  release; 

2.  Any  applicant  who  has  filed  a 
claim  pursuant  to  redress  programs 
administered  by  the  states  of 
Pennsylvania  and  Texas; 

3.  Any  applicant  who  has  been 
involved  in  completed  litigation  with 
Respondent  concerning  the  termination 
of  its  loan  commitments  in  April  1987; 

4.  Any  applicant  who  otherwise  has 
previously  executed  settlement 
agreements  or  a  release  with 
Respondent  in  connection  with  the 
termination  of  its  loan  commitments  in 
April  1987; 

5.  Any  applicant  who  has,  by 
refinancing,  renegotiation,  or  otherwise, 
in  the  period  April  15  through  October 
15, 1987,  achieved  or  obtained  an  FHA, 
VA,  or  conventional  mortgage  loan  with 
the  equivalent  of  the  combination  of 
interest  rate  and  points  that  were  locked 
in  with  Respondent  as  of  April  13, 1987. 

VI 

It  is  further  ordered  that,  within  sixty 
(60)  days  following  the  date  of  service 
of  this  Order,  Lomas  Mortgage  shall 
provide  the  Commission  with  a  list  of 
the  name  and  last  known  address  of 
each  FHA  loan  applicant  and  co¬ 
applicant  who  had  a  pending  loan 
application  with  a  lock-in  feature  as  of 
April  13, 1987,  and  a  separate  list  of  all 
customers  whom  Respondent  believes 
fit  under  the  five  criteria  for  ineligibility 
set  out  above  in  Section  V.  Respondent 
shall  derive  the  list  of  FHA  loan 
applicants  from  computerized  loan 
applications  records  for  loan 
applications  which  closed;  and  firom 
loan  records  maintained  by  Respondent 
and  which  it  can  locate  for  loan 
applications  which  did  not  close.  In 
compiling  this  list  of  FHA  loan 
applicants  for  loans  which  did  not 
close.  Respondent  shall  make  a  good 
faith  attempt  to  locate,  in  its  file  storage 
facilities  in  Dallas  and  anywhere  else 
such  files  are  stored,  the  application 


files  for  those  applicants  and  shall 
provide  the  last  Imown  address  and 
social  security  number  of  both  the 
applicant  and  co-applicant  contained  in 
such  application  files  and  the  address 
for  which  a  loan  was  sought. 

Within  thirty  (30)  days  of  being 
provided  such  list,  the  Commission 
shall  cause  to  be  sent  a  notice  by 
certified  mail  to  the  provided  address 
for  FHA  loan  applicants  with  a  lock-in 
feature  pending  as  of  April  13, 1987. 
This  notice  sh^  consist  of  the  forms 
attached  hereto  as  Exhibits  A-C  All 
notifications  shall  contain  on  the 
envelope  the  words  “PLEASE 
FORWARD.” 

vn 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  service  of  this 
Order,  Respondent,  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  up-to-date  copies  of 
all  mortgage  forms  in  use  at  any  of  its 
offices. 

vm 

It  is  further  ordered  that  Respondent 
shall  distribute  a  copy  of  this  Order  to 
all  present  and  future  loan  officers  and 
management  officials  having 
supervisory  responsibilities  for 
administration,  sales,  advertising  or 
policy  with  respect  to  the  subject  matter 
of  this  Order  in  each  of  its  subsidiaries 
and  operating  divisions  dealing  with 
mortgage  origination,  and  shall  secure 
from  each  such  individual  a  signed 
statement  acknowledging  receipt  of  this 
Order. 

DC 

It  is  further  ordered  that  Respondent, 
its  successors  and  assigns  shall  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
Respondent  which  may  affect 
compliance  obligations  arising  out  of 
the  Order. 

X 

It  is  further  ordered  that  Respondent 
shall  maintain  and  upon  request  make 
available  to  the  Fedwal  Trade 
Commission  all  records  that  will 
demonstrate  compliance  with  the 
requirements  of  this  Order. 

XI 

It  is  further  ordered  that  Respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
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the  Commission  a  report,  in  writing, 
signed  by  the  Respondent  and  setting 
forth  in  detail  the  manner  and  form  of 
its  compliance  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Lomas 
Mortgage  U.S.A.,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agr^ment’s  proposed  order. 

A  lock-in  is  a  promise  oy  a  mortgage 
lender  to  hold  for  a  specified  peric^  of 
time,  in  this  case  60  days,  a  certain 
interest  rate  and/or  number  of  discount 
points.  The  lock-ins  offered  by 
respondent  to  applicants  for  Federal 
Housing  Administration  (“FHA”)  loans 
were  conditional,  j.e.,  subject  to  change 
during  the  lock-in  period,  since  the 
terms  were  conditioned  upon  changes 
in  the  rates  charged  for  Veterans 
Administration  (“VA”)  loans. 

The  complaint  alleges  that  respondent 
engaged  in  several  practices  that  misled 
consumers  into  believing  that  the  lock- 
ins  it  offered  on  (“FHA  loans”)  were 
unconditional.  The  complaint  also 
alleges  that  respondent  ^d  not  lock-in 
the  mortgage  interest  rate  or  number  or 
discoimt  points.  Some  of  respondent’s 
loan  officers  made  false  representations 
that  the  lock-ins  were  imconditional, 
while  others  were  not  aware  of  the 
conditional  nature  of  respondent’s  lock- 
ins.  Key  clauses  in  the  lending  forms 
used  by  respondent  referred  to  Veteran’s 
Administration  (“VA”)  loans  and  did 
not  adequately  inform  customers  that 
the  conditional  terms  applied  to  FHA 
loans.  By  these  actions,  respondent 
engaged  in  deceptive  acts  or  practices, 
in  violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act.  As  a  result, 
many  of  respondent’s  customers  had 
their  loans  cancelled  and  were  unable  to 
obtain  mortgages  at  the  interest  rate  or 
points  promised  in  the  lock-in. 

The  proposed  order  prohibits 
respondent  finm  misrepresenting  orally 
or  in  writing  the  terms  of  a  lock-in  that 
it  offers  to  mortgage  applicants.  The 
proposed  order  also  requires  that  the 
respondent  provide  a  written  disclosure 
to  mortgage  applicants  if  the  interest 
rate  or  niimber  of  points  promised  in  a 
lock-in  are  subject  to  change  during  the 
lock-in  period  and  the  conditions  xmder 


which  they  are  subject  to  change.  The 
proposed  order  also  requires  that 
respondent  provide  a  loan  upon  the 
terms  and  conditions  promised  in  a 
lock-in  if  the  loan  closes  during  the 
period  specified  in  the  loan  application. 

Tlie  proposd  order  also  requires  that 
respondent  provide  consumer  redress, 
in  an  amount  not  to  exceed  $1,000  per 
consumer,  to  each  of  its  customers  who 
had  pending  FHA  loan  applications 
with  a  lock-in  feature  in  the  spring  of 
1987  and  whose  loans  were  cancelled 
by  respondent.  The  proposed  order 
further  reqtiires  that  respondent  conduct 
a  search  of  its  loan  files  and  computer 
records  to  obtain  the  names  and 
addresses  of  loan  applicants  eligible  to 
participate  in  the  re^ss  program  and 
to  provide  a  list  of  such  persons  to  the 
Commission.  The  proposed  order  also 
requires  that  respondent  pay  the  costs 
and  expenses  to  administer  the  redress 
program. 

Benjamin  I.  Berman, 

Acting  Secntary. 

(FR  Doc.  93-16660  Filed  7-13-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  321] 

1993  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CE)C)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1993  for  new  competing  cooperative 
agreements  to  initiate  state-based 
comprehensive  breast  and  cervical 
cancer  early  detection  programs. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  the  early 
detection  of  breast  and  cervical  cancer. 
(To  order  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  by 
sections  1501, 1507  and  1509  (42  U.S.C. 
300k,  300n-3.  and  300n-5)  of  the  Public 
Health  Service  Act,  as  amended  by  Pub. 
L.  101-354,  the  Breast  and  Cervic^ 


Cancer  Mortality  Prevention  Act  of 
1990. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  states 
or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau.  Excluded  are  the  states  of: 

A.  Maryland,  Missouri,  Nebraska,  and 
North  Carolina,  which  were  funded  in 
January  1992  under  Program 
Annoxmcement  121  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

B.  California,  Michigan,  New  Mexico, 
and  Texas,  which  were  funded  in  July 
1991  under  Program  Announcement  121 
entitled  Early  Detection  and  Control  of 
Breast  and  Cervical  Cancer. 

C.  Colorado,  Minnesota,  South 
Carolina,  and  West  Virginia,  which  were 
funded  in  July  1991  xmder  Ifrogram 
Annoxmcement  122  entitled  Early 
Detection  and  Control  of  Breast  and 
Cervical  Cancer. 

States  cxirrently  receiving  CDC  funds 
xmder  Program  Aimoxmcement  221 
entitled  Breast  and  Cervical  Cancer  Core 
Capacity  are  eligible  to  apply  for 
funding  xmder  this  annoxmcement. 
However,  if  funded  xmder  this 
annoxmcement,  fimding  xmder  Program 
Annoxmcement  221  will  cease  at  the 
end  of  the  cxurrent  12-month  budget 
period  since  the  activities  performed 
xmder  221  are  duplicated  xmder  this 
annoxmcement.  If  not  funded  xmder  this 
aimoxmcement,  funding  will  continue  as 
stated  in  the  award  dated  September  30. 
1992. 

Availability  of  Fxmds 

Approximately  $18,000,000  is 
available  in  FY  1993  to  fund 
approximately  six  states.  It  is  expected 
that  the  average  award  will  be 
$2,500,000  ranging  frtxm  $2,000,000  to 
$3,000,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  24, 1993,  and  will  be  made 
for  12-month  budget  periods  xvithin  a 
project  period  of  up  to  5  years.  Fxmding 
estimates  outlined  above  may  vary  and 
are  subject  to  change.  Continuation 
awards  within  the  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress,  an  acceptable 
application,  and  the  availability  of 
funds 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
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project  in  lieu  of  a  portion  of  the 
financial  assistance. 

Purpose 

The  piupose  of  these*awards  is  to 
establish  a  comprehensive  public  health 
approach  to  reduce  breast  and  cervical 
cancer  morbidity  and  mortality  through 
screening,  follow-up  and  referral,  public 
education,  professional  education, 
quality  assurance,  svuveillance  and 
evaluation,  coalition-btiilding  and 
cancer  plan  development,  and  to  pay  for 
the  screening  of  women  who  are  unable 
to  afford  these  services.  Special 
attention  must  be  given  to  ensure  the 
participation  of  women  who  are  low- 
income,  iminsured,  underinsured,  racial 
minorities.  Native  American,  and 
coordinated  with  the  Health  Resources 
and  Services  Administration  (HRSA) 
primary  care  centers  and  Title  X  Fainily 
Planning  organizations. 

Program  Requirements 
A.  General  Requirements: 

In  accordance  with  Public  Law  101- 
354,  an  award  may  not  be  made  xmless 
the  state  involved  agrees  that; 

1.  Not  less  than  60  percent  of 
cooperative  agreement  funds  will  be 
expended  for  screening,  appropriate 
referral  for  medical  treatment,  and,  to 
the  extent  practicable,  the  provision  of 
appropriate  follow-up  services.  The 
remaining  40  percent  will  be  expended 
to  support  public  education, 
prof^ional  education,  quality 
assurance,  surveillance,  and  program 
evaluation.  Section  1503(a)(1)  and  (4). 

2.  The' screening,  follow-up  and 
referral  services  are  initiated  by  the  end 
of  first  budget  year  with  the  remaining 
activities  of  a  comprehensive  breast  and 
cervical  cancer  early  detection  program 
(public  education,  professional 
education,  quality  assurance, 
surveillance  and  program  evaluation) 
fully  operational  by  &e  end  of  the 
second  budget  year.  Section  1503(a)(1) 
and  (3). 

3.  Cooperative  agreement  funds  will 
not  be  expended  to  provide  inpatient 
hospital  or  treatment  services.  Section 
1504(g).  Treatment  is  defined  as  any 
service  recommended  by  a  clinician, 
including  medical  and  surgical 
intervention  provided  in  the 
management  of  a  diagnosed  condition. 

4.  Not  more  than  10  percent  of  funds 
will  be  expended  aimually  for 
administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs.  Section 
1504(f). 

5.  Matching  funds  are  reqviired  from 
non-Federal  sources  in  an  amount  not 
less  than  $1  for  each  $3  of  Federal  funds 


awarded  under  this  program.  Section 
1502. 

6.  If  a  new,  or  improved,  and  sui}erior 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use, 
this  superior  procedure  shall  be  utilized 
in  the  program  instead  of  the  procedures 
described  in  1503(a)(2).  Section  1503(b). 

7.  The  state  will  establish  such  fiscal 
control  and  fund  accoimting  procedures 
as  may  be  necessary  to  ensuxe  the 
proper  disbursal  of,  and  accounting  for, 
amounts  received  by  the  state  imder  this 
announcement  Section  1504(h)(1). 

8.  Upon  request,  the  state  will  provide 
recprds  maintained  for  fiscal  control 
and  the  accoimting  of  funds  to  the 
Secretary  or  the  comptroller  of  the 
United  States  for  purposes  of  auditing 
the  expenditures  of  the  cooperative 
agreement  received  imder  this 
annoimcement  Section  1504(h)(2). 

9.  An  award  may  not  be  made  unless 
the  state  Medicmd  program  or  plan 
provides  coverage  for; 

a.  In  the  case  of  breast  cancer,  a 
clinical  breast  examination  and 
screening  manunography. 

b.  In  the  case  of  cervical  cancer,  both 
a  pelvic  examination  and  Pap  smear 
screening.  Section  1502,  as  amended  by 
Public  Law  102-531. 

10.  Additional  requirements  of  Public 
Law  101-354  are  contained  in  the 
Recipient  Activities  section  of  this 
announcement. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program  the  recipient 
shall  be  responsible  for  the  activities 
tmder  B.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
imder  C.,  below; 

B.  Recipient  Activities 

1.  Establish  a  system  for  screening 
women  for  breast  and  cervical  cancer  as 
a  preventive  health  measure.  Section 
1501(a)(1). 

The  intent  of  this  program 
announcement  is  to  increase  the 
utilization  of  screening  services  for 
breast  and  cervical  cancer  among  all 
groups  of  women  in  the  state,  with 
special  efforts  to  reach  those  who  are 
age  50  years  and  older,  low-income, 
uninsured,  underinsured,  racial  and 
ethnic  minorities,  and  Native 
Americans. 

a.  Ensure  that  screening  procedures 
are  available  for  both  breast  and  cervical 
cancer  and  provided  to  women 
participating  in  the  program,  including 
a  clinical  breast  exam,  mammography, 
pelvic  exam,  and  Pap  smear.  Section 
1503(a)(2)(A)  and  (B). 

Screening  services  should  be  made 
available  according  to  the  following 
guidelines; 


(1)  Only  women  age  40  years  and 
older  will  be  eligible  for  screening 
mammography  tests;  however,  priority 
for  services  should  be  given  to  those  age 
50  and  older  because  of  the  proven 
efficacy  of  screening  among  these 
women.  At  least  75  percent  of  women 
screened  should  be  age  50  years  and 
older. 

(2)  Screening  will  include  a  clinical 
breast  examination  and  mammography 
according  to  the  following  guidelines; 

(i)  Breast  Clinical  Exan^ation; 
Annually  for  all  women. 

(ii)  Mammography;  Every  2  years  for 
women  age  40—49  years.  Every  year  for 
women  age  50  years  and  older. 

(3)  All  women  who  are,  or  who  have 
been  sexually  active,  or  who  have 
reached  age  18  years,  should  have  a 
pelvic  examination  and  a  Pap  smear  test 
annually. 

(4)  After  a  woman  has  had  three  or 
more  consecutive  normal  annual 
examinations,  the  Pap  smear  test  may  be 
performed  less  fi^uently  at  the 
discretion  of  her  persond  physician  or 
professional  health  care  provider. 

(5)  For  diagnostic  services  following 
an  abnormal  screening  result, 
cooperative  agreement  funds  may  be 
expended  for  the  following  services  by 
using  the  same  eligibility  criteria 
required  for  screening; 

(i)  Cervical  Cancer — ^repeat  Pap  smear, 
colposcopy  and  colposcopy-directed 
biopsy. 

(ii)  Breast  Cancer — ^repeat  screening 
mammogram,  diagnostic  mammogram, 
fine  needle  aspiration,  and  office  visits 
for  clinical  breast  examination  and 
evaluation. 

b.  Provide  priority  for  screening, 
follow-up,  and  referral  services  to 
women  who  are  low-income  and 
underserved.  Section  1504(a). 

An  award  may  not  be  made  under  this 
announcement  unless  the  state  involved 
agrees  to  give  priority  to  the  provision 
of  screening,  follow-up,  and  referral 
services  to  women  who  are  underserved 
and  low  income. 

c.  Establish  breast  and  cervical  cancer 
screening  services  statewide.  Section 
1504(c)(1). 

Funds  may  not  be  awarded  under  this 
announcement,  unless  the  state 
involved  agrees  that  services  and 
activities  will  be  made  available 
throughout  the  state,  including 
availability  to  members  of  any  Indian 
tribe  or  tribal  organization  (as  such 
terms  are  defined  in  Section  4  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act). 

CDC  may  waive  the  above 
requirement  if  it  is  determined  that 
compliance  by  the  state  would  result  in 
an  inefficient  allocation  of  resources 


37956 


Federal  Register  /  Vol.  58,  No.  133  /  Wednesday,  July  14,  1993  /  Notices 


with  respect  to  carrying  out  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program  as 
described  in  section  1501(a).  Section 
1504(c)(1). 

d.  Provide  allowances  for  items  and 
services  reimbursed  under  other 
programs.  Section  1504(d).  Fimds  may 
not  be  awarded  \mder  tMs 
announcement  unless  the  state  involved 
agrees  that  funds  will  not  be  expended 
to  make  payment  for  any  item  or  service 
that  will  be  paid  or  can  reasonably  be  ^ 
expected  to  oe  paid  by: 

(1)  Any  state  compensation  program, 
insurance  policy,  or  Federal  or  state 
health  benefits  program. 

(2)  An  entity  that  provides  health 
services  on  a  prepaid  basis. 

e.  Establish  a  scdiedule  of  fees/charges 
for  services.  Section  1504(b). 

Fimds  may  not  be  awarded  imder  this 
announcement,  unless  the  state 
involved  agrees  that  if  charges  are  to  be 
imposed  for  the  provision  of  services  or 
program  activities,  the  fees/charges  for 
allowable  screening  and  follow-up 
services  will  be: 

(1)  Made  according  to  a  schedule  of 
fees  that  is  made  available  to  the  public. 
Section  1504(b)(1). 

(2)  Adjusted  to  reflect  the  income  of 
the  woman  screened.  Section  1504(b)(2). 

(3)  Totally  waived  for  any  woman 
with  an  income  of  less  than  100  percent 
of  the  official  poverty  line  as  established 
by  the  Director  of  the  Office  of 
Management  and  Budget  and  revised  by 
the  Semetary  in  accordance  with 
Section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  Section 
1504(b)(3). 

Additionally,  the  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fees/charges 
for  services  covered  by  Medicare  may 
vary  by  location,  thus,  states  should 
determine  the  appropriate 
reimbursement  rates  for  their  areas  and 
use  them  as  the  maximum  allowance. 
Fee/charge  schedules  should  be 
developed  in  accordance  with 
guidelines  described  in  the  interim  final 
rule  (42  CFR  parts  405  and  534)  of  the 
Federal  Register,  55  FR  53510, 
December  31, 1990,  which  implements 
Section  4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L,  101- 
508),  which  provides  limited  coverage 
for  screening  mammography  services. 
(To  order  a  copy  of  the  Federal  Register, 
see  the  section  Where  To  Obtain 
Additional  Information.) 

2.  Provide  appropriate  referrals  for 
medical  treatment  of  women  screened 
in  the  program  and  ensure,  to  the  extent 


practicable,  the  provision  of  appropriate 
follow-up  services.  Section  1501(a)(2). 

A  system  for  the  follow-up  and 
referral  of  women  whose  screening  test 
results  are  abnormal  or  suspicious  is  an 
essential  component  of  any 
comprehensive  breast  6md  cervical 
cancer  early  detection  program. 

a.  Establish  a  system  for  the 
appropriate  follow-up  and  referral  of 
women  with  abnormal  or  suspicious 
screening  tests. 

Referrm  systems  should  include  the 
regular  updating  of  information  on  local 
resources  available  in  the  commimity  to 
which  health  care  providers  can  refer 
women  for  additional  diagnostic  and 
treatment  services.  Clients  needing 
treatment  services  should  be  counseled 
about  their  eligibility  for  public- 
supported  third  party  payment  and 
reimbursement  programs. 

b.  Develop  and  implement  a  tracking 
system  for  women  screened  in  the  breast 
and  cervical  cancer  early  detection 
program.  Section  1501(a)(6). 

Tracking  the  women  screened  is 
essential  to  ensure  that  those  who  have 
abnormal  resvilts  receive  appropriate 
and  timely  follow-up  for  repeat 
screening  diagnostic  procedures  and 
treatment  Tracking  also  includes 
reminders  and  outreach  to  women  with 
normal  results  to  return  for  regular 
screening.  A  useful  tracking  system  is 
one  that  can  be  effectively  integrated 
into  the  state’s  health  care  delivery 
system  for  the  breast  and  cervical  cancer 
early  detection  program.  The  tracking 
system  should  be  capable  of 
documenting  the  outcome  of  individual 
screening  tests,  provide  information  on 
needed  follow-up,  and  assure 
confidentiality.  Additionally,  the 
capability  of  monitoring  the  tracking 
system’s  timeliness,  accuracy,  and 
practical  usefulness  is  important. 

To  meet  the  intent  of  Public  Law  101- 
354  in  ensuring  the  appropriate  follow¬ 
up  of  women  with  abnormal  screening 
results,  the  state’s  tracking  system  must 
include  information  on  screening 
location  (e.g.,  state,  county,  city), 
demographic  characteristics  (e.g.,  race, 
date  of  birth),  and,  screening  procedures 
and  results  (e.g.,  mammography,  Pap 
smear)  for  all  women  in  the  program. 
For  women  identified  with  abnormal 
screening  results,  additional 
information  on  diagnostic  procedures 
and  diagnoses  (e.g.,  colposcopy),  and 
treatment  (e.g.,  date  initiated)  must  be 
included. 

In  collaboration  with  CDC,  the 
currently  funded  comprehensive 
screening  states  have  compiled  a  list  of 
some  of  the  information  necessary  to 
ensure  the  appropriate  follow-up  of 
women.  This  list  is  available  for  the  use 


of  states  awarded  new  funding  under 
this  annovmcement. 

3.  Develop  and  disseminate  public 
information  and  education  programs  for 
the  early  detection  and  control  of  breast 
and  cervical  cancer.  Section  1501(a)(3). 

Public  information  and  education 
includes  the  systematic  design  and 
sustained  delivery  of  clear  and 
consistent  health  messages,  especially  to 
older  women,  using  a  variety  of  creative 
methods  that  contribute  to  the  early 
detection  of  breast  and  cervical  cancer. 
Successful  public  education  programs 
are  those  that  increase  the  knowledge, 
attitudes,  and  practices  of  the  targeted 
population  related  to  breast  and  cervical 
cancer  screening. 

4.  Improve  the  education,  training, 
and  skills  of  health  professionals 
(including  allied  health  professionals) 
in  the  detection  and  control  of  breast 
and  cervical  cancer.  Section  1501(a)(4). 

Health  care  providers  and  allied 
health  professionals  (including,  but  not 
limited  to,  nurse  practitioners, 
physician’s  assistants,  registered  nurses, 
radiologists,  mammography 
technicians,)  play  a  central  and  key  role 
in  assuring  that  women  are  screened  at 
appropriate  intervals,  screening  tests  are 
performed  optimally,  and  that  women 
with  abnormal  test  results  receive 
timely  and  appropriate  diagnostic 
follow-up  and  treatment.  A  health  care 
provider  education  program  effectively 
transmits  information  on  the  efficacy 
and  appropriate  use  of  screening 
procedures,  influences  professional 
practices  including  the  improved 
performance  of  screening  procedures, 
improves  quality  of  test  interpretations, 
an^  promotes  the  timely  diagnostic  and 
treatment  follow-up  for  abnormal 
results. 

5.  Establish  mechanisms  through 
which  the  state  can  monitor  the  quality 
of  screening  procedures  for  breast  and 
cervical  cancer,  including  the 
interpretation  of  such  procedures. 
Section  1501(a)(5). 

Cooperative  agreement  funds  may  not 
be  awarded  imder  section  1501,  Public 
Law  101-354,  unless  the  state  involved 
agrees  to  assure  the  implementation  of 
quality  assurance  procedures  for 
mammography  and  cytological 
screening  for  breast  and  cervical  cancer. 
Section  1503(c)  and  (d). 

a.  Develop  and  implement  a  quality 
assurance  system  for  breast  cancer 
screening. 

The  mammography  services  provided 
to  women  screened  in  the  program  must 
be  conducted  in  accordance  with  the 
following  guidelines  issued  by  the 
Secretary  of  Health  and  Human 
Services.  Section  1503(e): 
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(1)  Facilities  shall  follow  the  rules  for 
Medicare  coverage  of  screening 
mammography  as  promiilgated  by  the 
HCFA. 

(2)  Mammography  units  shall  be 
accredited  by  the  American  College  of 
Radiology  or  must  have  applied  for 
accreditation  for  the  unit(s)  that  will  be 
used  for  screening  or  diagnostic 
mammography,  llie  Mammography 
Quality  Standards  Act  of  1992  requires 
similar  accreditation  for  all 
mammography  \mits  in  the  United 
States  by  October  1994.  (42  U.S.C. 

263b). 

(3)  Facilities  shall  imdergo  an  annual 
performemce  evaluation  by  a  medical 
physicist  who  is  board  certified  by  the 
American  Board  of  Radiology  or  who 
meets  the  criteria  of  the  American 
College  of  Radiology  for  a  medical 
physicist  in  mammography.  The 
mammography  facility  must  also 
imdergo  an  annual  compliance 
inspection  by  an  individual  from  the 
State  Radiation  Control  Program. 

(4)  Facihties  shall  use  the  American 
College  of  Radiology  Breast  Imaging 
Reporting  System  for  reporting  the 
interpretation  of  mammographic 
examinations. 

(5)  A  report  of  the  results  of  a 
mammography  performed  on  a  woman 
screened  in  the  program  shall  be  placed 
in  her  permanent  medical  records  that 
are  maintained  by  her  health  service 
provider. 

b.  Develop  and  implement  a  quality 
assurance  system  for  cervical  cancer 
screening. 

The  laboratory  services  provided  to 
women  in  the  program  as  part  of 
cytologiced  screening  must  be  conducted 
in  accordance  with  the  following 
guidelines  issued  by  the  Secretary  of 
Health  and  Human  Services.  Section 
1503(e): 

(1)  Facilities  shall  meet  the  standards 
and  regulations  promulgated  by  the 
HCFA  implementing  the  Clinical 
Laboratory  Improvement  Amendments 
(OJA)  of  1988.  (42  U.S.C.  263a). 

(2)  All  cytological  screening  is 
required  to  be  done  on  the  premises  of 
a  Qualified  laboratory. 

(3)  A  report  of  the  results  of  cervical 
cancer  screening  performed  on  a  woman 
through  this  program  shall  be  placed  in 
her  permanent  medical  records  that  are 
maintained  by  her  health  service 
provider. 

6.  Evaluate  activities  conducted  under 
Recipient  Activities  1  through  5,  above, 
through  appropriate  surveillance  or 
program-monitoring  activities.  Section 
1501(a)(6). 

Measuring  the  impact  of  program 
activities  on  the  screening  behavior  of 
women,  and  on  morbidity  and 


mortality,  is  important  for  the 
identification  of  elective  intervention 
strategies  for  the  early  detection  of 
breast  and  cervical  cancer.  Equally 
important  is  process  evaluation  or  the 
assessment  of  factors  that  contributed  to 
the  successful  or  unsuccessful 
establishment  and  implementation  of  a 
comprehensive  program  and  specific 
program  activities. 

a.  Implement  a  surveillance  system  to 
monitor  and  evaluate  program  activities. 

Monitoring  the  distribution  and 
determinants  of  breast  and  cervical 
cancer  incidence  and  mortality  is 
necessary  to  efiectivelv  evaluate  a 
comprehensive  early  detection  program. 
To  do  this,  a  sxirveillance  system 
should: 

(1)  Collect  statewide,  population- 
based  information  on  the  demographics, 
incidence,  staging  at  diagnosis,  and 
mortality  from  breast  and  cervical 
cancer. 

(2)  Identify  segments  of  the 
population  at  higher  risk  for  disease  and 
for  the  failure  to  be  screened. 

(3)  Identify  factors  contributing  to  the 
disease  burden,  such  as  behavio^  risk 
factors  and  limited  or  ineqmtable  access 
to  early  detection  and  treatment 
services. 

(4)  Monitor  the  number  and 
characteristics  of  women  screened  in 
the  program  and  the  outcome  of 
screening  by  analyzing  data  finm  the 
state’s  tracking  system. 

(5)  Monitor  screening  resources, 
including  the  number  of  available 
mammography  facilities,  cytology 
laboratories,  and  providers  of  C3rtology 
screening. 

b.  Develop  and  implement  an 
evaluation  plan  for  each  program 
component. 

The  design  of  each  program 
component  should  ensure  that  there  can 
be  meaningful  process  and  outcome 
evaluation.  The  evaluation  plan  shoiild 
assess  the  implementation  and 
effectiveness  of  each  program 
component  including: 

(1)  Screening, 

(2)  Follow-up  and  referral, 

(3)  Public  education, 

(4)  Professional  education, 

(5)  QualiW  assurance,  and 

(6)  Surveillance  and  program 
evaluation. 

At  a  minimum,  the  evaluation  plan 
should  identify  what  program  activities 
will  be  evaluated,  the  process  and 
outcome  indicators  to  be  measiired,  how 
they  will  be  measured,  the  proposed 
time  lines,  and  resources  needed. 
Specific  evaluation  activities  should 
include  but  not  be  limited  to: 

(1)  An  inventory  of  specific  services 
provided  with  cooperative  agreement 
funds. 


(2)  A  description  of  who  and  how 
many  women  received  services, 
including  demographic  information 
such  as  age,  race,  and  ethnicity. 

(3)  An  assessment  of  the  referral 
system  including  the  ntimber  of  women 
referred  for  diagnostic  and  treatment 
services,  number  who  received  services, 
and  the  capacity  of  the  system  in 
identifying  resources  in  the  community 
and  assisting  women  to  access  available 
services. 

(4)  An  assessment  of  the  availability 
and  accessibility  of  breast  and  cervical 
cancer  screening  services  and  an 
estimation  of  the  extent  of  unmet  needs, 
particularly  for  women  who  are  age  50 
years  and  older,  medically  imderserved, 
low-income,  racial  and  etlmic 
minorities,  and/or  Native  Americans. 

(5)  An  assessment  of  the  planning, 
development,  implementation,  and 
accomplishment  of  program  activities 
(e.g.  goals,  objectives,  timelines, 
recruiting,  hiring,  and  retaining  staff, 
training  staff,  establishing  and 
maintaining  contracts  with  provider 
agencies,  and  assuring  the  quality  of 
contractor  performance). 

(6)  An  assessment  of  changes  in 
participant  and  provider  knowledge, 
attitudes,  behaviors,  and  practices  with 
respect  to  screening  for  breast  and 
cervical  cancer. 

7.  Ensiue  the  coordination  of  services 
and  program  activities  with  other 
similar  programs  and  establish  a  broad- 
based  coalition  to  advise  and  support 
the  program.  Section  1504(e). 

Coor^ation  with  other  similar 
programs  maximizes  the  availability  of 
services  and  program  activities, 
promotes  consistency  in  screening 
procedures  and  educational  messages, 
and  reduces  duplication.  An  award  may 
not  be  made  imder  this  program 
annoimcement  imless  the  state  agrees 
that  the  services  and  activities  provided 
in  this  program  are  coordinated  with 
other  Federal,  state,  and  local  breast  and 
cervical  cancer  programs.  Section 
1504(e). 

Linkages  should  be  established  with 
Federally-funded  programs  such  as  the 
Health  Resources  and  Service 
Administration  (HRSA)  primary  care 
centers  and  community  health  centers. 
Title  X  Family  Planning  programs.  State 
Offices  for  Aging  and  Minority  Health, 
the  Indian  Healffi  Service  (IHS), 
especially  in  states  with  Native 
American  populations,  community- 
based  organizations,  and  appropriate 
state  and  local  agencies. 

Additionally,  the  success  of  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program  is 
improved  by  broad-ba^d  support  in  the 
community  and  active  public  and 
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private  sector  involvement  Coalition 
members  bring  valuable  knowledge, 
skills,  expertise,  and  financial  resources 
to  the  program  as  well  as  provide  access 
to  populations  of  women  who  need  to 
be  screened.  Effective  coalitions  are 
diverse,  include  active  minority 
participation,  and  have  well-defined 
objectives,  roles,  responsibilities,  and 
strong  leadership. 

Linkages  and  active  collaboration  are 
strongly  encouraged  with  pxihlic  and 
private  sector  organizations  such  as  the 
American  Cancer  Society  (ACS),  Young 
Women’s  Christian  Association 
(YWCA),  and  the  American  Association 
of  Retired  Persons  (AARP),  and 
survivors  of  breast  and  cervical  cancer, 
local  women’s  groups,  community 
leaders,  and  other  agencies  and 
businesses  in  the  community  that 
provide  health  care  and  related  support 
services  to  women. 

Interagency  agreements  to  collaborate 
on  joint  breast  and  cervical  cancer  early 
detection  activities  are  encouraged, 
especially  with  the  divisions  of  ACS 
located  in  states.  The  evaluation  of 
coalition  activities  to  ensure  the 
effective  participation  of  members  is 
encouraged. 

8.  Develop  and  implement  a  breast 
and  cervical  cancer  control  plan. 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  increased  by  the 
existence  of  a  well-thought-out, 
integrated,  and  realistic  plan  to  address 
these  disease  conditions  among  all 
women,  especially  those  who  are  low 
income,  uninsured,  tmderinsured,  racial 
and  ethnic  minorities,  and  Native 
Americans.  A  comprehensive  breast  and 
cervical  cancer  early  detection  program 
should  be  guided  by  such  a  plan, 
developed  with  coition  involvement, 
and  include  an  ongoing  assessment  of 
disease  burden,  unmet  needs,  barriers  to 
screening,  measurable  objectives, 
proposed  implementation  strategies, 
target  dates  for  their  achievement,  and 
the  identification  of  responsible 
individuals,  organizational  units,  or 
agencies. 

C.  CDC  Activities: 

1.  Convene  a  meeting  of  the  funded 
states  for  information  sharing,  problem 
solving,  and  training  at  least  annually. 

2.  Provide  funded  states  with  ongoing 
consultation  and  technical  assistance  to 
plan,  implement,  and  evaluate  each 
component  of  the  comprehensive 
program  as  described  under  Recipient 
Activities  above.  Consultation  and 
technical  assistance  is  defined  as  advice 
in  the:  (a)  Interpretation  of  current 
scientific  literature  related  to  the  early 
detection  of  breast  and  cervical  cancer; 


(b)  practical  application  of  Public  Law 
101-354  and  nationally-recognized 
clinical  and  quality  assurance 
guidelines  for  the  assessment  and 
diagnosis  of  breast  and  cervical  cancer 
including  the  establishment  and 
maintenance  of  a  comprehensive 
screening  program;  (c)  design  and 
implementation  of  public  education, 
professional  education,  coalition 
bidlding,  and  cancer  plan  development 
activities;  (d)  evaluation  of  each 
program  component  (process  and 
outcome)  through  the  analysis  and 
interpretation  of  surveillance  and  other 
relevant  data;  and  (e)  overall  program 
management  including  compliance  with 
cooperative  agreement  requirements. 
Section  1507(a). 

3.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed. 

4.  Provide  consiiltation  for  effective 
program  management. 

5.  At  the  request  of  the  applicant, 
assign  Federal  personnel  to  a  project  in 
lieu  of  a  portion  of  the  financial 
assistance.  Section  1507(b). 

Evaluation  Criteria  (Total  100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need 

The  extent  of  the  disease  burden  and 
the  need  among  the  targeted  population 
as  measured  by:  (1)  The  state’s  breast 
and  cervical  cancer  age-adjusted 
mortality  rates  averaged  over  5  years, 
and  rani^g  nationally;  (2)  the 
incidence  rates  of  these  conditions:  (3) 
the  number  of  women  in  the  state, 
including  minority  and  Native 
American  women,  especially  those  who 
are  low  income,  uninsured,  or 
underinsxired;  and  (4)  existing  access 
and  barriers  to  early  detection  services, 
(e.g.,  social,  cultural,  financial, 
geographic).  (20  points — 5  points  for 
each  subpart) 

B.  Operational  Plan 

The  feasibility  and  appropriateness  of 
the  Operational  Plan  to  provide:  (1) 
Screening  services  for  breast  and 
cervical  cancer  (15  points);  (2)  follow-up 
and  referral  for  medical  treatment  for 
women  with  malignant  and 
premalignant  conditions,  and  tracking 
system  (15  points);  (3)  public  education 
(5  points);  (4)  professional  education  (5 
points);  (5)  a  quality  assurance  system 
(10  points);  and  (6)  a  surveillance 
system  and  evaluation  strategies  (10 
points).  (60  points  allocated  as  noted 
above) 


C.  Coalition  and  Community 
Involvement 

The  extent  to  which  the  applicant 
proposes  to  coordinate  activities  with 
other  Federal,  state  and  local  cancer 
programs,  community-based 
organizations,-other  appropriate 
agencies,  and  private  providers  as 
evidenced  by  letters  of  support  and 
proposed  coalition  development  and 
coalition  participation  in  program 
planning.  (5  points) 

D.  Breast  and  Cervical  Cancer  Control 
Plan 

The  feasibility  and  appropriateness  of 
the  applicant’s  current  breast  and 
cervical  cancer  control  plan  or  their 
proposal  to  develop  su(±  a  plan  with 
coalition  input  and  the  commitment  to 
use  it  for  program  development  and 
management.  (5  points) 

E.  Capability 

The  extent  to  which  the  applicant 
appears  likely  to  succeed  in 
implementing  the  proposed  activities  as 
measiured  by:  (1)  Relevant  past 
experiences;  (2)  feasible  program 
objectives;  (3)  a  realistic  timetable  for 
program  implementation;  (4)  a  sound 
management  structure;  and  (5)  the 
qualifications  of  management  and 
technical  staff,  including  the 
appropriateness  of  their  proposed  roles 
and  responsibilities  or  job  descriptions. 
(10  points — 2  for  each  subpart  noted 
above) 

F.  Budget  and  Justification 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement.  (Not  weighted) 

Funding  Priorities 

Priority  will  be  given  to  states  with 
greater  disease  burden  from  breast  and 
cervical  cancer  and  an  existing 
infrastructure  to  fully  support  a 
comprehensive  screening  program. 

Recipient  Financial  Participation 

The  following  Recipient  Financial 
Participation  requirements  are  specified 
by  Section  1502: 

A.  Requirement  for  Matching  Funds 

The  Secretary  may  not  make  a  grant 
under  section  1501  unless  the  state 
involved  agrees,  with  respect  to  the 
costs  to  be  incurred  by  the  state  in 
carrying  out  the  purpose  described  in 
such  section,  to  make  available  non- 
Federal  contributions  toward  such  costs 
in  an  amount  equal  to  not  less  than  $1 
for  each  $3  of  Federal  funds  provided  in 
the  grant.  Such  contributions  may  be 
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made  directly  or  through  donations 
from  public  or  private  entities. 

B.  Determination  of  Amount  of  Non- 
Federal  Contribution 

Non-Federal  contributions  required 
may  be  in  cash  or  in  kind,  fairly 
evaluated,  including  equipment  or 
services  (and  excluding  indirect  or 
overhead  costs).  Amounts  provided  by 
the  Federal  Government,  or  services 
assisted  or  subsidized  to  any  significant 
extent  by  the  Federal  Government,  may 
not  be  included  in  determining  the 
amount  of  such  non-Federal 
contributions. 

C.  Maintenance  of  Effort 

In  making  a  determination  of  the 
amount  of  non-Federal  contributions  for 
^  purposes  of  the  matching  funds 

requirement,  the  Secretary  may  include 
only  non-Federal  contributions  in 
excess  of  the  average  amount  of  non- 
Federal  contributions  made  by  the  state 
involv.ed  toward  the  purpose  described 
in  section  1301  for  the  2-year  period 
preceding  the  first  fiscal  year  tor  which 
the  state  is  applying  to  receive  a 
cooperative  agreement  under  such 
section. 

D.  Relevant  Non-Federal  Contributions 
for  Medicaid 

In  making  a  determination  of  the 
amoimt  of  non-Federal  contributions  for 
purposes  of  meeting  the  matching  funds 
requirement,  the  Secretary  shall,  8ub)ect 
to  conditions  outlined  in  tlie  above  two 
paragraphs,  include  any  non-Pederal 
amounts  expended  pursuant  to  Title 
XIX  of  the  Social  Secnirity  Act  by  the 
state  involved  toward  the  purpose 
described  in  paragraphs  (1)  and  (2)  of 
section  1501(a). 

Matcdiing  funds  may  not  include; 

A.  The  payment  for  treatment  services 
or  the  donation  of  treatment  services 
(see  note  below); 

B.  Services  assisted  or  subsidized  by 
the  Federal  Government;  or 

C.  The  indirect  or  overhead  costs  of 
an  organization. 

Note:  Treatment  is  defined  as  any  service 
recommended  by  a  cdinician  including 
medical  and  surgical  intervention  provided 
in  the  management  of  a  diagnosed  condition. 

Executive  Order  12372  Rexiew 

Applications  are  subject  to 
kitergovemmental  Review  of  Federal 
Programs  as  governed  by  Execnitive 
Order  12372.  This  order  sets  up  a 
system  for  state  and  Icxial  review  of 
proposed  Federal  assistance 
applications.  Applicants  (ether  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 


as  possible  to  alert  tliem  to  expected 
annoimcements  of  cooperative 
agreement  funds  and  receive  any 
necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
state-  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
reconunendations  on  applications 
submitted  to  CDC,  they  should  forw'ard 
them  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CEXl),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  Georgia 
30305,  no  later  than  60  days  after  the 
application  due  date.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  the  state 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.919. 

Other  Requirements 
Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  bo  subject  to  review  by  ffie  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  aissurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-5161- 
1  must  be  submitted  to  Edwin  L.  Dixon, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314, 
Mailstop  ^18,  Atlanta,  Georgia  30305, 
on  or  before  July  15, 1993. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(a)  Received  on  or  before  the  stated 
deadline  date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b),  above,  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  ciurrent  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  pa<icage,  and  business 
management  tecdmic^  assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  Spedalist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  314, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  Faye  L.  Wong, 
MJ*.H.,  R.D.,  Chief,  Program  Operations 
Section,  Program  Services  Branch, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  K-57,  Atlanta, 
Georgia  30341—3724,  telephone  (404) 
488-4880,  and  FAX  (404)  488-4727. 

Please  refer  to  Program 
Announcement  Number  321  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healffiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  783-3238. 
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Applicants  will  find  a  copy  of  the 
interim  final  rule  (42  CFR  parts  405  and 
534)  of  the  Feder^  Register,  55  FR 
53510,  December  31, 1990,  included  in 
the  application  kit. 

Dated:  July  8, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  93-16626  Filed  7-13-93:  8:45  am) 
aajjNQ  CODE  4iso-ia-p 


Food  and  Drug  Administration 

[DockM  No.  93N-0240] 

Uliy  Research  Laboratories,  Et  Ai.; 
Withdrawai  of  Approvai  of  15 
Abbreviated  Antibiotic  Drug 
Appiications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTK>N:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  15  abbreviated  antibiotic 
drug  applications  (AADA’s).  The 
holders  of  the  AADA’s  notified  the 
agency  in  writing  that  the  drug  products 
were  no  longer  marketed  and  requested 
that  the  approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  August  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-295-8038. 
SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  AADA’s  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  ako,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


AAOA  j 
no.  1 

Doig 

Applicant 

60-093 

DuracUlin  (peni¬ 
cillin  Q  pro¬ 
caine). 

Lilly  Research 
Laboratories, 
Lilly  Corporate 
Center,  Indi¬ 
anapolis,  IN 
46285. 

60-641 

RorKlomycin<9 
(methacydine 
HO)Cap- 
1  sule^  150  and 
300  milligrams 
(mg). 

Wallace  Labora¬ 
tories,  301 B 
College  Road 
East,  Prince¬ 
ton,  NJ  08540. 

60-686 

Bacitracin  Oint¬ 
ment. 

Lilly  Research 
Laboratories. 

AADA 

no. 

Drug 

Applicant 

60-918 

Bacitracin  Topi¬ 
cal  Ointnrwnt 
USP,  500 
units  per  gram 
(9)- 

Biocraft  Labora¬ 
tories,  Inc., 
18-01  River 

Rd.,  P.  0.  Box 
948,  Fair 

Lawn,  NJ 

07410. 

62-101 

Bacitracin  Oint¬ 
ment,  500 
units  per  g. 

Purepac  Phar¬ 
maceutical 

Co.,  200 

Elmora  Ave., 
Elizabeth,  NJ 
07207. 

62-134 

Cephalexin 

CIPAN,  do 

Monohydrate. 

i 

Louie  F.  Turrv 
er  &  Associ¬ 
ates,  P.  0. 

Box  331044, 
Fort  Worth, 

TX  76163. 

62-167 

Bacitracin  Zinc- 
Neomycin- 
Polymyxin 
Ophth^mic 
Ointment  Ster¬ 
ile. 

Pharmadenn, 
Division  of 
Altana  Inc.,  60 
Baylis  Rd., 
Melville.  NY 
11747. 

62-434 

Ooxycydine 
Hycllate  Cap¬ 
sules,  USP, 

50  mg. 

Par  Pharma¬ 
ceutical,  Inc., 
One  Ram 

Ridge  Rd., 
Spring  Valley, 
NY  10977. 

62-442 

Doxycycline 
Hydate  Cap¬ 
sules,  USP, 

100  mg. 

Do. 

62-489 

Barstatin  100 
F*owder® 
(nystatin, 

USP). 

Barlan 

Pharmacal 

Co.,  Inc.,  3 
Spielman  Rd.. 
Fairfield,  NJ 
07006. 

62-518 

Nystatin  Oral 
Suspension, 
USP. 

Pharmaderm. 

62-530 

Gentamidn  Sul¬ 
fate  Cream, 
USP,  0.1%. 

Pharmaderm. 

62-565 

Ampidllin 

Faspak®. 

Lilly  Research 
Laboratories. 

62-596 

Nystatin- 
Triamdnolone 
Acetonide 
Cream,  USP. 

Pharmaderm. 

62-608 

Cephradine  . 

CIPAN. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  imder  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  AADA’s 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
witladrawn,  effective  August  13, 1993. 


Dated:  June  29, 1993. 

Carl  C  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-16592  Filed  7-13-93;  8:45  am) 
BILUNG  CODE  4160-01-f 


[Docket  No.  93N-0242] 

Pioneer  Pharmaceuticals,  Inc.; 
Withdrawai  of  Five  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  five  abbreviated  new  drug 
applications  (ANDA’s)  held  by  Pioneer 
Pharmaceuticals,  Inc.,  209  40th  St., 
Irvington,  NJ  07111  (Pioneer).  FDA  is 
vrithdrawing  these  applications,  at  the 
request  of  Pioneer,  because  of  questions 
raised  about  the  reliability  of  data  and 
information  submitted  to  FDA  in 
support  of  the  applications.  Pioneer 
waived  its  opportunity  for  hearing. 
EFFECTIVE  DATE:  July  14. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sullivan,  Center  for  Drug 
Evaluation  and  Research  {HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20857,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  Recently, 
FDA  became  aware  of  discrepancies 
concerning  data  used  to  support 
approval  of  the  following  ANDA’s  held 
by  Pioneer; 

ANDA  88-585,  Dicyclomine 
Hydrochloride  Tablets,  20  milligrams 
(mg): 

ANDA  88-949,  Folic  Acid  Tablets,  1 
mg: 

ANDA  89-082,  Methocarbamol 
Tablets,  750  mg: 

ANDA  89-361,  Dicyclomine 
Hydrochloride  Capsules,  10  mg:  and 

ANDA  89-948,  Chlorzoxazone 
Tablets,  500  mg. 

FDA  identified  discrepancies  in  data 
submitted  to  obtain  approval  of  the 
applications  listed  above  which  have 
raised  questions  about  the  reliability  of 
the  data.  Subsequently,  in  a  letter  dated 
May  13, 1993,  Pioneer  requested 
withdrawal  of  these  ANDA’s. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C,  355(e)),  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  ANDA’s  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  July  14, 1993. 
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Distribution  of  drug  products  in 
interstate  commerce  without  an 
approved  application  is  unlawful. 

Dated:  July  3, 1993. 

Carl  C  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-16593  Filed  7-13-93;  8:45  ami 
BILUNQ  CODE  41«>-0V-r 


National  institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  correction 
in  the  meeting  of  the  National  Digestive 
Diseases  Advisory  Board  on  July  26-27, 
1993,  which  was  published  in  the 
Federal  Register  on  June  30, 1993,  (58 
FR  35023). 

The  address  of  the  conference  was 
incorrectly  published  as  being  held  at 
the  Capitol  Gateway  Marriott,  Crystal 
City,  Virginia.  The  correct  addre^  is  the 
Crystal  Gateway  Marriott,  1700  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202. 

Dated:  July  8, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-16736  Filed  7-13-93;  8:45  am) 
Bitxmo  CODE  4140-0t-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-040-03-4230-1;  AA-76740-P] 
Recordable  Disclaimer  of  Interest 

AGENCY:  Anchorage  District  Office, 
Bureau  of  Land  Management. 

ACTION:  Notice;  Recordable  disclaimer  of 
interest. 

SUMMARY:  The  City/Borough  of  Juneau, 
Alaska  has  made  application  for  a 
recordable  disclaimer  of  interest 
pursuant  to  section  315  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1745)  and 
the  regulations  in  43  CFR  part  1864. 

The  requested  action  will  serve  to 
remove  a  cloud  on  the  title  affecting  the 
lands  described  below.  Title  to  these 
lands  axe  vested  in  the  City  and  Borough 
sf  Juneau;  however,  a  possible  right, 
title,  or  interest  of  the  Secretary  of  the 
Interior  based  on  a  Deed  recorded 
August  30, 1926,  appears  on  a  title 
report  for  these  lan(^.  BLM  records 
show  no  ownership  interest  was  ever 
acquired  by  the  U.S.  The  purpose  of  this 
notice  is  to  allow  any  person  or  agency 


asserting  a  claim  to  these  lands  or 
having  a  bona  fide  objection  to  the 
proposed  transaction  to  file  their 
objections  with  the  BLM  Anchorage 
District  Manager,  6881  Abbott  Loop 
Road,  Anchorage,  Alaska  99507. 

Legal  Description:  Lot  7,  Block  A, 
Townsite  of  Juneau,  Jimeau  Recording 
District,  First  Judicicd  District,  State  of 
Alaska,  containing  less  than  .02  acre. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Lloyd,  Anchorage  District  Office 
(907) 267-1254. 

Dated:  July  2, 1993. 

Richard  ).  Vemiraen, 

Anchorage  District  Manager. 

(FR  Doc.  93-16637  Filed  7-13-93;  8:45  am) 
eiUJNG  CODE  4310^IA-«l 


[ID-020-5101-10-XDBJ1 

Availability  of  Final  Southwest  Intertie 
Project  Environmental  impact 
Statement  and  Proposed  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Southwest  Intertie  Project  Final 
Environmental  Impact  Statement  and 
Proposed  Plan  Amendment  (FEIS/PPA). 

SUMMARY:  Idaho  Power  Company,  Boise, 
Idaho,  has  made  an  application  for  a 
200-foot-wide  right-of-way  for  the 
construction,  operation,  and 
maintenance  for  two  segments  of  the 
proposed  Southwest  Intertie  Project 
(SvhP)  500-kv  transmission  line.  The 
Midpoint  to  Dry  Lake  segment  of  the 
line  would  run  from  Idaho  Power 
Company’s  Midpoint  substation  near 
Shoshone,  Idaho,  to  a  proposed 
substation  in  Dry  Lake  Valley  northeast 
of  Las  Vegas,  Nevada.  The  Ely  to  Delta 
Segment  would  run  fix)m  a  proposed 
substation  west  of  Ely,  Nevada,  in  the 
Robinson  Summit  area  to  a  proposed 
substation  near  Delta,  Utah.  The  Ely  to 
Delta  segment  of  line  would  be  built  and 
operated  by  the  Los  Angeles  Department 
of  Water  and  Power  and  would  be  part 
of  the  Utah-Nevada  transmission  line 
project  (UNTP).  Idaho  Power  Company 
would  build  and  operate  the  Midpoint 
to  Dry  Lake  segment  of  the  line.  The 
purpose  of  this  transmission  line  would 
be  for  the  seasonal  interchange  of 
electrical  power  between  the  northwest 
and  southwest  parts  of  the  United 
States. 

A  Draft  Environmentd  Impact 
Statement  and  Draft  Plan  Amendment 
(DEIS/DPA)  was  prepared  and 
distributed  to  the  Public  in  June  of  1992. 


In  response  to  public  comment,  the 
DEIS/DPA  was  revised  and  additional 
information  added.  The  Final 
Environmental  Impact  Statement  (FEIS) 
identifies  resource  values  and  analyzes 
the  environmental  impacts  to  those 
resources  that  would  M  expected  from 
the  construction,  operation,  and 
maintenance  of  the  SWIP.  The  Proposed 
Plan  Amendment  (PPA)  identifies 
where  the  agency-preferred  alternative 
would  be  outside  a  designated  Bureau  of 
Land  Management  (BLM)  utility 
corridor. 

DATES;  In  accordance  with  43  CFR 
1610.5-2  “any  person  who  participated 
in  this  planning  process  ana  may  be 
adversely  affected”  may  protest  in 
writing.  Protests  must  be  postmarked  no 
later  than  August  17, 1993.  Protests 
regarding  the  Proposed  Plan 
Amendment  must  be  sent  to  the 
Director,  Bureau  of  Land  Management 
(760),  at  the  address  listed  below.  Any 
Protest  to  the  Proposed  Plan 
Amendment  must  contain  (1)  Name, 
mailing  address,  telephone  number,  and 
interest  of  the  person  filing  the  protest; 
(2)  a  statement  of  the  issue(s)  being 
protested;  (3)  a  statement  of  the  part(s) 
of  the  plan  being  protested;  (4)  a  copy 
of  all  documents  addressing  the  issue(s) 
that  were  submitted  during  the  planning 
process  by  the  protesting  party,  or  an 
indication  of  the  date  the  issue  or  issues 
were  discussed  for  the  record;  and  (5)  a 
concise  statement  explaining  why  the 
proposed  plan  is  believed  to  be  wrong. 
ADDRESSES:  Comments  on  the  FEIS/PPA 
should  be  addressed  to:  District 
Manager,  Bureau  of  Land  Management, 
Burley  District  Office,  Route  3,  Box  1, 
Burley,  Idaho  83318.  All  comments 
received  on  the  FEIS/PPA  will  be 
considered  in  the  preparation  of  the 
BLM  Record  of  Deidsion.  Protests 
should  be  sent  to:  Director,  Bureau  of 
Land  Management  (760).  Department  of 
the  Interior.  1848  C  Street  NW., 
Wcishington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Simonson,  Southwest  Intertie  Project 
Manager,  Bureau  of  Land  Management, 
Btirley  District  Office,  Route  3,  Box  1, 
Burley,  Idaho  83317.  Phone:  (208)  678- 
5514. 

Delmar  D.  Vail, 

State  Director. 

[FR  Doc.  93-16628  Filed  7-13-93;  8:45  ami 
BIUJNQ  CODE  4310-(}O-M 
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Termination  of  Temporary  Segregative 
Effect  and  Opening  of  Lands;  Alaska 

AGENCY:  Biueau  of  Land  Management, 
Interior. 
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ACTION:  Notice. 

SOMMARY:  This  notice  terminates  the 
temporary  segregative  effect  of  a 
proposed  withdrawal  requested  by  the 
U.S.  Department  of  Agrioilture,  Forest 
Service,  for  the  SewaM  Highway 
Reconstruction  Project. 

EFFECTIVE  DATE:  August  17,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  #13, 
Anchorage.  Alaska  99513-7599,  907- 
271-5477. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register,  56  FR  40908, 
August  16, 1991,- which  segregated  the 
land  described  therein  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  but  not  from  other 
forms  of  disposition  which  may  by  law 
be  made  of  National  Forest  System 
lands.  The  2-year  segregation  expires 
Augiist  16, 1993.  The  withdrawal 
application  will  continue  to  be 
processed  unless  it  is  canceled  or 
denied.  The  lands  are  described  as 
follows: 

Seward  Meridian 
Chugach  National  Forest 
A  corridor  300  feet  each  side  of  centerline 
of  the  proposed  highway  located  within: 

T.  7  N..  R.  1  E.,  unsurveyed, 

Sec.  6,  NWV4NBV4. 

T.  8  N.,  R.  1  E.,  unsurveyed, 

Sec.  31,  SWy4. 

T.  7  N.,  R.  1  W.,  unsurveyed, 

Sec.  4.  EV»WVi. 

T.  8  N..  R.  1  W.,  unsurveyed. 

Sec.  25.  SWV4.  SWV4SEV4: 

Sec.  28.  WVi; 

Sec.  33.  EViWVii; 

Sec.  36.  NEV4. 

The  areas  described  aggregate 
approximately  407.3  acres. 

At  9  a.m.  Alaska  Daylight  Time,  on 
August  17, 1993,  the  lands  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  and  other 
segregations  of  record.  Appropriation  of 
any  of  the  lemd  described  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized. 

Dated:  July  6, 1993. 

Sue  A.  Wolf, 

Chief.  Branch  of  Lands. 

[FR  Doc.  93-16582  Filed  7-13-93;  8:45  ami 


[WY-060-421(M)5;  WYW1 06593] 

Realty  Action;  Direct  Sale  of  Public 
Lands,  and  Modified  Competitive  Sale 
of  Public  Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action,  Direct 
Sale  of  Public  Lands,  and  Modifred 
Competitive  Sale  of  Public  Lands  in 
Campbell  Cmmty. 

SUMMARY:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  sale  tmder 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  (90  Stat. 
2750  43  U.S.C.  1713).  The  Bureau  of 
Land  Management  (BLM)  is  required  to 
receive  fair  market  value  for  the  land 
sold  and  any  amoimt  received  for  less 
than  fair  market  value  will  be  rejected. 
The  BLM  may  accept  or  reject  any  and 
all  bids,  or  withdraw  any  land  or 
interest  on  the  land  for  ^e  if  the  sale 
would  not  be  consistent  wtith  FLPMA  or 
other  applicable  law. 

Sixth  Principal  Meridian 
Parcel  A 

T.  44  N..  R.  72  W. 

Sec.  14,  lot  4; 

Sec.  15.  lot  1. 

T.  45  N.,  R.  72  W. 

Sec.  20,  EV^SEVt; 

Sec.  33.  SViSWVi. 

Containing  239.08  acres  more  or  less 
Parcel  B 

T.  45  N..  R.  73  W. 

Sec.  21.  N'WV4SWV4. 

Containing  40.00  acres  more  or  less 

The  above  land  aggregates  279.08 
acres,  more  or  less  in  C^pbell  County. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Pomerinke,  Area  Manager,  Buffalo 
Resource  Area,  BLM,  189  Cedar, 

Buffalo,  Wyoming  82834,  (307)  684- 
5586. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  BLM  policies  and  the 
Buffalo  Resource  Area  Resource 
Management  Plan.  The  purpose  of  this 
proposed  action  is  to  dispose  of  small 
isolated  tracts  of  land  which  have  been 
determined  to  be  difficult  and 
imecoDomic  to  manage.  The  planning 
document,  environmental  assessment 
and  the  fair  market  value  addressing  the 
proposed  sale  will  be  available  for 
review  at  the  BLM,  Buffalo  Resource 
Area. 

Parcel  A  will  be  offered  by  direct  sale 
to  the  adjoining  landowner.  The 
adjoining  landowner  will  be  required  to 
submit  proof  of  adjoining  land 
ownersMp  before  a  bid  can  be  accepted. 

Parcel  B  will  be  offered  to  the 
adjoining  landowners  by  the  modified 


competitive  sale  method.  The  adjoining 
landowners  will  be  required  to  submit 
proof  of  adjoining  landownership  before 
a  bid  can  be  accepted. 

The  publication  of  this  Notice 
segregates  the  279.08  acres  of  public 
land  described  in  the  above  sale  from 
settlement,  sale,  location,  and  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  Any  subsequent  application  shall 
not  be  accepted,  shall  not  be  considered 
as  filed,  and  shall  be  returned  to  the 
applicant  if  the  notice  segregates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  effect  of 
this  notice  will  terminate  upon  issuance 
of  a  conveyance  document,  270  days,  or 
when  a  cancellation  notice  is  published, 
whichever  comes  first. 

Sale  Procedures 

1.  All  bidders  must  be  U.S.  citizens, 

18  years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  state,  state 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

2.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Buffalo 
Resource  Area  Office  by  4:00  p.m., 
August  25, 1993,  at  which  time  the 
sealed  bid  envelopes  will  be  opened  and 
the  high  bid  announced.  The  high 
bidder  will  be  notified  in  writing  within 
30  days  whether  or  not  the  BLM  can 
accept  the  bid.  The  sealed  bid  envelope 
must  be  marked  on  the  front  lower  left- 
hand  comer  with  the  words  "Public 
Land  Sale,  Parcel  A  or  Parcel  B 
(WYW106593),  Sale  held  August  25, 
1993." 

3.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  not  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  payment  must  be 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier’s  check 
made  payable  to:  Department  of  the 
Interior-BLM. 

4.  Failure  to  pay  the  remainder  of  the 
full  bid  price  wit^  180  days  of  the  sale 
will  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reoffered  imder  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amoimt  are 
received,  supplemental  sealed  bidding 
will  be  used  to  determine  the  high  bid. 
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Additional  sealed  bids  will  be 
submitted  to  resolve  all  ties. 

5.  If  either  of  the  parcels  fail  to  sell, 
it  will  be  reoffered  for  sale  under 
competitive  procedures.  For  reoffered 
land,  bids  must  be  received  in  the 
Buffalo  Resource  Area  Office  by  4:00 
p.m.  on  the  fourth  Wednesday  of  each 
month  beginning  September  22, 1993. 
Reoffered  land  will  remain  available  for 
sale  until  sold  or  until  the  sale  action  is 
cancelled  or  terminated.  Reappraisals  of 
the  parcel  will  be  made  periodically  to 
reflect  the  current  fair  market  value.  If 
the  fair  market  value  of  the  parcels 
change,  the  land  will  remain  open  for 
competitive  bidding  according  to  the 
procedures  and  conditions  of  this 
notice. 

Patent  Terms  and  Conditions 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights  to  include  the 
following:  Parcel  A:  Rights-of-ways; 
WYW90169-road,  WYW69271- 
powerline.  Oil  and  gas  leases: 
WYW82868,  WYW84895,  WYW98897. 
Parcel  B;  Oil  and  gas  lease:  WYW82880. 
Specific  patent  reservations  for  both 
parcels  include: 

1.  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
in  accordance  with  the  Act  of  August 
30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM, 
Buffalo  Resource  Area  Office. 

For  a  period  of  forty-five  (45)  days, 
from  the  date  of  issuance  of  this  notice 
in  the  Federal  Register,  interested 
parties  may  submit  comments  for  all 
lands  identified  in  this  Notice  to  the 
Bureau  of  Land  Management,  District 
Manager,  Casper,  1701  East  E.  Street, 
Casper,  Wyoming  82601.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposed  realty 
action  will  become  final. 

Dated:  July  1, 1993. 

MikeKarbs, 

District  Manager. 

[FR  Doc.  93-16584  Filed  7-13-93;  8:45  am) 
BIUMO  cooe  431»-22-«l 


Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 


notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-780565 

Applicant:  Jeffrey  Wells,  El  Cajun,  CA 
The  applicant  requests  a  permit  to 
survey  and  monitor  the  status  of  the 
Least  bell’s  vireo  (Vireo  bellii  pusillus) 
in  southern  California  to  enhance  the 
propagation  emd  survival  of  the  species. 
PRT-780567 

Applicant:  Joel  Weintraub,  Dana  Point,  CA 
Tho  applicant  requests  a  permit  to 
determine  the  presence  or  absence  of 
the  Least  bell’s  vireo  (Vireo  bellii 
pusillus)  using  recorded  bird  calls  in 
southern  California. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432c,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority:  4401  North  Fairfax  Drive, 
room  432c,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated;  July  9, 1993. 

Susan  Jacobsen, 

Acting  Chie  f,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  93-16625  Filed  7-13-93;  8:45  am) 

BIUJNQ  CODE  4310-66-41 


Draft  Recovery  Plan  for  Serianthes 
nelsoniilor  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Serianthes  nelsonii. 
This  endangered  tree  species  occurs  on 
Guam  and  the  island  of  Rota,  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  13, 1993  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 


copy  by  contacting  the  Field  Supervisor, 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  room  6307, 300  Ala 
Moana  Blvd.,  Honolulu,  Hawaii  96850 
(phone  808-541-2749).  Copies  of  the 
draft  plan  will  also  be  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Service’s 
Honolulu  address,  the  Guam 
Department  of  Agriculture,  Guam 
Aquatic  and  Wildlife  Resources 
Division,  Dairy  Farm  Road,  Mangilao, 
Guam  (phone  671-734-3944);  and 
Commonwealth  of  the  Northern  Mariana 
Islands  Division  of  Fish  and  Wildlife. 
Department  of  Natural  Resources,  Lower 
Base,  Tanapag,  Saipan  (phone  670-322- 
9729).  Written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Robert  P.  Smith,  Field  Supervisor,  at 
the  above  Honolulu.  Hawaii,  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Honolulu,  Hawaii,  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa.  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  'The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
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recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualize  responses  to  comments 
will  not  be  provid^. 

The  species  being  considered  in  this 
recovery  plan  is  Sehantfies  xielsonii. 

The  areas  of  emphasis  for  recovery 
actions  for  this  species  are  the  Ritidian 
Point  area  on  Gu^  and  several  steep 
hillsides  and  cliffs  in  the  southern  and 
western  portions  of  Rota  in  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Recovery  efiorts  will  focus  on 
securing  and  managing  habitat  to 
remove  threats  caused  by  ungulates, 
inspect  predators,  fire,  typhoons  and 
development  and  the  establishment  of 
additional  subpopulations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  pric»  to 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endange^  Species  Act,  16  U.S.C 
1533(f). 

Dated;  July  6, 1993. 

Marvin  L.  Plenert, 

Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  Region  1. 

(FR  Doc.  93-16629  Filed  7-13-93;  8:45  am) 
MUJNG  CODE  4310-66^ 


National  Park  Service 

AvallabiRty  of  a  Draft  Wild  and  Scernc 
River  Evaluation  and  Environmental 
Assessment  of  Big  and  Little  Darby 
Creeks  In  Ohio  for  Review  and 
Comment 

AGENCY:  National  Park  Service,  DOI. 
ACTION:  Notice  of  document  availability. 

SUMMARY:  The  National  Park  Service 
announces  the  availability  for  public 
review  of  a  draft  Wild  and  Scenic  River 
Evaluation  and  Environmented 
Assessment  of  Big  and  Little  Darby 
Creeks  in  Ohio.  The  report  evaluates  an 
application  by  the  Governor  of  the  State 
of  Ohio  to  have  three  segments  of  the 
Darby  Creeks  designated  as  wild  and 
scenic  rivws  pursuant  to  section  2(a)(ii) 
of  the  Wild  and  Scenic  Rivers  Act.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  Evaluation. 
DATES:  Comments  on  the  draft  report 
must  be  received  on  or  before  August 
30. 1993  to  receive  ctmsideration  by  the 
Service. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  report  can  (fotain  a  copy  fiem 
the  Division  of  Natural  Areas  and 
Preserves,  Ohio  Department  of  Natural 
Resources,  Building  F-1  Fountain 
Square,  Columbus.  Ohio  43224 
(telephone:  614-265-6465),  also  fiem 
the  Midwest  Regional  Office,  National 
Park  Service,  1709  Jackson  Street. 

Omaha.  Nebraska  68102-2571 
(telephone:  402-221-3481).  The  report 
will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
addresses  and  also  at  the  following 
public  libraries. 

West  Jefferson  Public  Library,  270  Lilly 
Chapel  Road.  West  Jefferson,  OH  43162, 
614/879-8448 

London  Public  Library,  20  E  First  Street. 

London,  OH  43140, 614/852-9543 
Plain  Qty  Public  Library,  305  W.  Main.  Plain 
City,  OH  43064,  614/873-4912 
Pickaway  County  Public  Library.  165  Main 
Street.  Circleville.  OH  43113,  614/477- 
1644 

Marysville  Public  Library,  231  &  Court 
Street,  Marysville,  OH  43040,  513/642- 
1876 

Upper  Arlington  Public  Library,  2800 
Tremont  Road,  Upper  Arlington.  OH 
43221,  614/486-9621 
Prairie  Township  Branch,  4740  W.  Broad 
Street.  Columbus.  OH  43228, 614/878- 
1301 

Grove  City  Library,  3359  Park  Street.  Grove 
City.  OH  43123,  614/875-6716 
Hilliid  Branch,  5657  Scioto-Darby  Road, 
Hilliard,  OH  43026,  614/645-2140 
Dublin  Branch,  75  N.  High  Street.  Dublin,  OH 
43017,614/645-2170 

Columbus-Main  Branch,  96  S.  Grant  venue, 
Columbus,  OH  43215 
Grandview  Heights  Library,  1685  W.  First 
Avenue,  Grandview,  OH  43212 

Comments  on  the  report  should  be 
addressed  to  Angela  M.  Tomes. 

Midwest  Regional  Office,  National  Park 
Service,  1709  Jackson  Street,  Omaha. 
Nebraska  68102-2571  (telephone:  402- 
221-3481). 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.  Tomes  (See  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  2(a)(ii)  of  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271) 
allows  for  the  Secretary  of  the  Interior 
to  designate  rivers  into  the  Federal 
System  upon  application  of  the 
(Governor  of  the  State  through  which  the 
river  flows  and  pursuant  to  an  act  of  the 
State  legislature.  Rivers  so  designated 
are  granted  the  same  protection  from 
Federal  projects  that  might  harm  the 
river’s  natural  and  recreational  values  as 
rivers  designated  through  an  Act  of 
Congress.  Rivers  designated  under 
section  2(a)(ii)  must  managed  at  no 


additional  expense  to  the  Federal 
Government. 

The  act  requires  that  notice  and  an 
opportunity  for  agency  review  and 
comment  be  provided  prior  to 
administrative  action.  The  Service  will 
consider  all  information  presented 
during  a  comment  period  prior  to 
approval  of  the  application  by  the 
Secretary  of  the  Interior. 

The  document  submitted  for  review  is 
the  draft  Big  and  Little  Darby  Creeks. 
Ohio  Wild  and  Scenic  River  Evaluation 
and  Environmental  Assessment. 

The  Darby  Creeks  are  located  in 
central  Ohio  west  of  Columbus.  The 
three  segments  of  the  river  being 
considered  are: 

Upper  Darby  Creek — 32.1  miles,  from  the 
Champaign-Union  County  line  (River  Mile 
71.8}  downstream  to  the  Conrail  railroad 
trestle  (River  Mile  39.7),  which  is  0.9  miles 
upstream  of  US  40. 

Lower  Darby  Creek — 34.1  miles,  from  the 
confluence  with  Little  Darby  Qeek  near 
Georgesvilie  to  the  Scioto  River. 

Little  Darby  Creek — 19.7  miles,  from 
Lafeyette-Plain  City  Road  Bridge  (River  Mile 
20.5)  to  0.8  miles  upstream  from  the 
confluence  with  Big  Darby  Creek. 

The  draft  report  considers  the 
application  for  designation  from  the 
perspectives  of  (1)  eligibility,  (2) 
resource  protection  and  (3) 
environmental  impact.  The  eligibility 
evaluation  determines  whether  the  river 
possesses  the  requisite  outstanding 
natural,  cultural,  or  recreational  values 
as  required  by  the  act.  The  resource 
protection  evaluation  determines 
whether  the  river  and  associated 
resource  values  will  be  adequately 
protected  under  the  proposed 
management  strategy.  The 
environmental  impact  evaluation 
considers  the  effects  of  two 
alternatives— designation  «ind  no 
designation — on  a  range  of  natural 
resource,  cultural  resource,  and 
socioeconomic  values. 

Under  the  proposed  management 
strategy,  river  protection  will  be 
accomplished  through  implementation 
of  the  Big  6ind  Little  Darby  Creek  Ohio 
State  Scenic  River  Plan  and 
En vironmental  Assessment  (February , 
1992)  which  was  prepared  by  the  Ohio 
Department  of  Natural  Resources. 

The  draft  report  presents  the  National 
Park  Service’s  preliminary  finding  that 
the  application  meets  all  of  the 
requirements  for  designation. 

This  draft  report  is  being  submitted 
for  agency  review.  After  consideration 
of  comments  received  during  the  review 
period,  the  report  will  be  submitted  to 
the  Secretary  of  the  Interior  for  final 
action. 
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Agency  and  Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  report  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  application  to  designate 
tMs  river  as  a  wild  and  scenic  river. 

Authority 

The  authority  for  this  action  is  section 
2(a)(ii)  of  the  Wild  and  Scenic  Rivers 
Act,  16  U.S.C.  1271. 

Dated;  June  29, 1993. 

Herbert  S.  Cables, 

Acting  Director,  National  Park  Service. 

[FR  Doc.  93-16589  Filed  7-13-93;  8:45  ami 

BILLING  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
3, 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
imder  the  National  Regi^er  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  July  29, 1993. 

Beth  L.  Savage, 

Acting  Chief  of  Registration.  National 
Register. 

Alaska 

Matamiaka-Susltiui  Borough-Census  Area 
Tangle  Lakes  Archeological  District 
(Boundary  Decrease),  Address  Restricted, 
Glennallen  vicinity,  93000713 

Florida 

Vohisia  County 

Blodgett,  Delos  A.,  House,  404  Ridgewood 
Ave.,  Daytona  Beach,  93000724 
Donnelly,  Bartholomew  /.,  House,  801  N. 
Peninsula  Or.,  Daytona  Beach.  93000726 

Hawaii 

Kauai  County 

Wilcox,  Albert  Spencer,  Beach  House,  Weke 
Rd.,  Hanalei,  93000725 

Michigan 

Eaton  County 

Eaton  County  Courthouse  Complex 
(Boundary  Increase),  100  W.  Lawrence,  120 
N.  Boatw^  Charlotte,  63000712 

Misaonri 
Newton  County 

Neosho  Commercial  Historic  District  (Neosho 
MPS),  Along  sections  of  Main,  Spring. 
Washington  and  Wood  Sts.,  Neoeho, 
93000722 


Pennsylvania 

Chester  County 

Okehocking  Historic  District,  Roughly 
bounded  by  West  Chester  Pike,  Plumsock 
Rd.,  Goshen  Rd.  and  Garrett  Mill  Rd., 
Willistown  Township,  Media  vicinity, 
93000719 

Dauphin  County 

Dauphin  County  Bridge  No.  27,  Deibler’s 
Dam  Rd.  (Mahantango  Creek  Rd.)  across 
Mahantango  Cr.,  Mifflin  and  Lower 
Mahanoy  Townships,  Pillow  vicinity, 
93000720 

Dauphin  County  Courthouse,  Jet.  of  Front 
and  Market  Sts.,  Harrisbuig,  93000723 

Fayette  County 

Brownsville  Commercial  Historic  District, 
105-128  Brownsville  Ave.  and  1-145 
Market,  101-200  High,  2-6  Water,  100 
Charles,  1  Seneca  and  108  Bank  Sts., 
Brownsville,  93000716 

Brownsville  Northside  Historic  District, 
Roughly  bounded  by  Front  St.,  Broadway, 
Sha&er  Rd.  and  B^timore  St., 
Brownsville,  93000717 

Fulton  County 

McConnellsburg  Historic  District,  Roughly. 
Lincoln  Way  from  First  St.  to  Fifth  Ave. 
and  Second  St  from  Spruce  St.  to  Maple 
St.,  McConnellsburg,  93000727 

Pike  County 

D&M  Canal  Co.  Office  (Upper  Delaware 
Valley,  New  York  and  Pennsylvania,  MPS), 
Scenic  Di.,  NW  side,  Lackawaxen 
Township,  Lackawaxen,  93000715 

Mill  Rift  Hall  (Upper  Delaware  Valley,  New 
York  and  Pennsylvania,  MPS),  Bluestone 
Blvd.,  Westfell  Tovmship,  Mill  Rift, 
93000714 

Washington  County 

Longwell,  David,  House,  711  N.  Main  St, 
Ktonongahela  Qty,  93000718 

Vermont 

Franklin  County 

Kendall,  Dr.  B.  /..  Company,  228  W.  Main  St., 
Enosburg,  93000721 

fFR  Doc  93-16590  Filed  7-13-93, 8;45  am] 

BBJJNG  COOK  4310-70-M 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Availability  of  Rnal  Environmental 
Aaaeaament  and  Findbig  of  No 
Significant  Impact 

AGENCY:  U.S.  Section,  International 
Botmdary  and  Water  Commission, 
United  States  and  Mexico. 

ACTION:  Notice  of  availability  of  final 
environmental  assessment  and  finding 
of  no  significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  Natitmal  Environmental  Polity 
Act  of  1969;  the  Coundl  on 


Environmental  Quality  Final 
Regulations  (40  CFR  parts  1500  through 
1508):  and  the  U.S.  Section’s 
Operational  Procedures  for 
Implementing  Section  102  of  NEPA, 
published  in  the  Federal  Register 
September  2, 1981  (46  FR  44083);  the 
U.S.  Section  hereby  gives  notice  that  the 
Final  Environmental  Assessment  and 
Final  Finding  of  No  Significant  Impact 
to  enter  into  an  international  agreement 
between  the  United  States  and  Mexico 
through  a  Minute  of  the  Internationa) 
Botmdary  and  Water  Commission, 
United  States  and  Mexico  (IBWC)  to 
replace  the  international  Bridge  of  the 
Americas  at  El  Paso.  Texas — Ciudad 
Juarez,  Chihuahua,  are  available.  A 
Notice  of  Finding  of  No  Significant 
Impact  was  published  in  the  Federal 
Register  on  December  20, 1991  (56  FR 
66083-66084)  and  provided  a  thirty  (30) 
day  review  and  comment  period  before 
making  the  finding  final. 

ADDRESSES:  Mr.  M.R.  Ybarra,  U.S. 

Section  Secretary,  International 
Boundary  and  Water  Commission, 
United  States  and  Mexico,  U.S.  Section, 
4171  North  Mesa  Street,  C-310,  El  Paso, 
Texas  79902-1441.  Telephone  915/534- 
6698. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

An  international  agreement  between 
the  United  States  and  Mexico  is 
proposed  through  a  Minute  of  the 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico 
(IBWC),  to  replace  the  international 
Bridge  of  the  Americas  at  El  Paso, 

Texas — Ciudad  Juarez,  Chihuahua,  in  as 
early  a  maimer  as  possible,  in 
essentially  the  same  place  and 
configuration  with  the  construction  of 
separate  parallel  commercial  traffic 
structures.  Financing  and  construction 
would  be  consistent  with  the  existing 
bridge  under  the  term  existing  in 
iixtemationa)  treaties  and  agreements  in 
force,  especially  noting  that  the  bridge 
would  be  toll-fi^,  but  the  commercial 
users  would  finance  the  commercial 
structures.  The  urgency  is  due  to  the 
structurally  deficient  condition  of  the 
existing  bridge. 

Alternatives  Considered 

Five  alternatives  were  considered: 

1.  IBWC  Rehabilitation  of  Existing 
Bridge— The  existing  bridge  would  m 
streii^ened  by  replacing  the  existing 
concrete  slab,  strengthening  the  piers, 
and  making  miscellweous  repairs. 
While  this  alternative  had  m^t  early  in 
1991,  the  present  structural  condition  of 
the  bridge  is  such  that  it  would  not  be 
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prudent  to  give  further  conslderatioD  to 
this  alternative. 

2.  EBWC  Replacement  of  Existing 
Bridge — A  new  Bridge  of  the  Americas 
(BOTA)  would  be  constructed  in 
approximately  the  same  place,  size,  and 
configuration  as  the  existing  bridge. 
Improvements  to  vehicle  lane  widths, 
commercial  lanes  and  ingress  and  egress 
would  be  undertaken.  The  bridge  would 
not  involve  large  scale  modifications  to 
inspecticm  facilities  and  associated 
roadways.  Replacement  would  be  in 
application  at  the  1963  Chamizal 
Convention,  such  that  the  bridge  would 
continue  to  be  toll-hee.  The  United 
States  and  Mexican  Governments  would 
equally  share  in  the  cost  of  the  part  of 
the  bridge  that  spans  the  Rio  Grande 
levee  to  levee,  approximately  40  percent 
of  the  bridge's  length,  and  the  U.S. 
Government  would  pay  for  the  cost  of 
replacing  the  elevated  section  (the 
remaining  60  percent  of  the  Ividge)  that 
facilitates  access  to  the  existing 
facilities.  The  U.S.  Section  has  budget 
authority  to  seek  appropriations  for  a 
replacement  bridge  and  request  annual 
operation  and  maintenance  funding,  but 
Mexican  Gov^nment  financing 
arrangements  for  a  toll-fiee  bridge 
remain  uncertain.  This  was  not 
considered  as  the  preferred  alternative. 

3.  IBWC  Replacement  of  Existing 
Bridge  with  Commercial  Structures — 
This  is  essentially  Alternative  2  with  the 
parallel  construction  of  conunerdal 
traffic  structures.  The  commercial  sector 
would  cover  the  costs  of  construction, 
operation,  and  maintaining  the 
commercial  structure.  This  alternative  is 
acceptable  to  the  U.S.  Congress  for 
appropriation  purposes,  and  to  Mexico 
and  would  permit  as  fast  as  possible 
replacement  of  the  bridge,  an  important 
factor  due  to  its  condition.  This 
alternative  is  considered  as  the 
preferred  alternative. 

4.  Non-EBWC  Replacement  of  Existing 
Bridge — ^The  IBWC  would  make 
arrangements  for  agencies  or  mtities  in 
each  country,  other  than  the  IBWC,  to 
assume  the  responsibility  for  replacing 
the  existing  bridge  in  the  configuration, 
locaticm,  and  size  that  such  agmcies  or 
entities  may  determine.  Tolls,  which  are 
contrary  to  the  provisions  of  the 
Chamizal  Convention,  would  be 
necessary  to  recover  the  cost  of 
financing  a  replacement  bridge. 

Tolls  woulti  woric  an  economic 
hardship  upon  individuals  that  fw  jrears 
traveled  frwly  back  and  forth  to  week 
and  shop  in  either  country. 
Authorization  to  construct  a 
replacement  bridge  in  this  manner 
would  take  considerable  time  as  it 
would  involve  a  need  to  arrange 
financing  in  both  coimtries  and 


additional  lengthy  and  uncertain 
bilateral  xmderstandings.  The  structural 
deficiency  of  the  bridge  requires  as 
rapid  replacement  as  possible,  and  thus 
this  alternative  was  not  preferred. 

5.  No  Action  Alternative — This  would 
be  a  status  quo  arrangement  which  is 
not  acceptable.  The  safety  of  millions  of 
people  who  use  this  bridge  would  be  in 
continued  peril.  Without  remedial 
action,  the  distressed  condition  of  the 
24-year  old  BOTA  will  continue  to 
deteriorate  due  to  questionable 
construction  materials  and  the  constant 
and  heavy  traffic.  These  factors,  among 
others,  precluded  giving  this  alternative 
further  consideration. 

Finding  of  the  Final  Environmental 
Assessment 

The  Final  Environmental  Assessment 
finds  that  the  preferred  alternative  does 
not  constitute  a  major  federal  action 
which  would  cause  a  significant  local, 
regional,  or  national  impact  on  the 
environment  since  it: 

(a)  Removes  the  danger  to  life  and 
property  on  or  under  this  bridge  which 
a  structurally  deficient  bridge  subject  to 
further  deterioration  represents. 

(b)  Provides  a  structumly  sound 
bridge  that  would  serve  the  commercial 
and  non-commercial  needs  of  an 
international  community. 

(c)  Effects  common  to  construction 
alternatives  would  be  short-term. 
Fugitive  dust  and  equipment  emissions 
would  be  minimized  through 
implementation  of  standarffized 
construction  practices. 

(d)  There  would  not  be  a  significant 
impact  to  air  quality  and  all  local,  state, 
and  federed  air  quahty  regulations 
would  be  followed. 

(e)  There  would  not  be  any  impacts  to 
surface  water,  nor  would  the 
construction  alternatives  impact  upon 
the  capabilities  of  the  international  Rio 
Grande  Rectification  Project  to  carry 
flood  flows  should  the  need  arise  during 
construction. 

(f)  Construction  related  impacts  on 
traffic  would  be  short  lived. 

(g)  A  replacement  bridge  would 
permit  continued  use  of  existing  and 
additional  inspection  facilities  now 
under  construction,  which  include 
commercial  inspection  docks  capable  of 
handling  more  than  four  times  the 
present  loaded  trucks  presently 
injected  in  the  El  Paso  area. 

(n)  The  United  States  and  Mexico 
would  be  complying  with  pertinent 
provisions  of  the  1963  Chamizal 
Convention,  including  that  the  bridge 
would  continue  to  be  toll-free  and  that 
the  cost  of  the  part  of  the  bridge  that 
spans  the  Rio  Grande  levee  to  levee  be 
equally  shared  by  the  two  countries. 


Both  governments  Would  also  apply 
their  “user  pays”  principles  to  ffie 
commercial  structures. 

(i)  A  replacement  bridge  would  be 
constructed  in  as  timely  as  possible 
manner. 

(j)  Would  not  affect  fish  and  wildlife, 
including  endangered  and  threatened 
species  in  the  immediate  area  of  the 
proposed  project. 

(k)  Would  not  affect  cultural  resources 
listed  on  or  determined  to  be  eligible  for 
listing  on  the  National  Register  of 
Historic  Places. 

Availability 

Single  copies  of  the  Final 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact  may  be 
obtained  by  request  at  the  above 
address. 

Dated;  June  29, 1993. 

Suzette  Zaboroeki, 

Staff  Counsel. 

(FR  Doc.  93-16601  Filed  7-13-93;  8:45  am) 
KLUNO  CODE  4710-OS-U 


INTERNATIONAL  TRADE 
COMMISSION 

[invMtigation  No.  332-344] 

The  Economic  Effects  of  Antidumping 
and  Countervailing  Duty  Orders  and 
Suspension  Agreements 

-  AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation. 

SUMMARY:  Following  receipt  of  a  letter 
dated  Jxme  9, 1993,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-344,  The  Economic  Effects  of 
Antidumping  and  Countervailing  Duty 
Orders  and  Suspension  Agreements, 
under  section  332(g]  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)).  The 
Commission  was  requested  to  submit  its 
report  by  June  30, 1995. 

EFFECTIVE  DATE:  July  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Flynn  on  (202)  205-3251,  Office 
of  Operations,  U.S.  International  Trade 
Commission. 

SUPPLEMENTARY  INFORMATION:  As 
requested  by  the  USTR,  the  Commission 
will  investigate  the  economic  effects  of 
such  orders  and  suspension  agreements, 
and  the  economic  effects  of  the 
dumping  and  subsidy  practices  that 
such  orders  and  agreements  address. 

The  investigation  will  include  a 
comprehensive  empirical  analysis  of  the 
economic  condition  of  U.S.  domestic 
industries  impacted  by  imfairly  traded 
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imports  both  before  and  after  relief  was 
granted.  This  analysis  will  include 
relevant  industry  information  on 
emplojmient.  wages,  production,  prices, 
investment,  trade  and  other  factors 
internal  and  external  to  the  industry, 
including  but  not  limited  to  the  relevant 
\mfair  foreim  trade  practices  affecting 
the  general  health  and  competitiveness 
of  such  industries. 

As  requested  by  the  USTR,  the 
Commission  will  seek  to  structure  its 
empirical  analysis  to  answer  the 
following  questions: 

1.  What  would  the  U.S.  position  (with 
respect  to  such  fectors  as  employment, 
production,  and  prices)  have  been  in  a 
proximate  period  prior  to  the  provision 
of  relief,  if  the  unfair  foreign  subsidy  or 
dumping  practices  had  not  been  in 
effect?  What  was  the  U.S.  positicm,  in 
fact,  this  period?  What  was  the  effect  of 
the  unfair  practice? 

2.  What  was  the  effect  of  the  remedy 
provided?  How  closely  did  the  remedy 
move  the  U.S.  position  to  what  it  would 
have  been  had  the  foreign  unfair 
practices  not  occurred  in  the  first  place? 
If  the  remedy  did  not  fully  restore  the 
U.S.  position  to  what  it  would  have 
been,  why  did  a  gap  remain? 

Also  as  requested  by  the  USTR,  the 
Commission  will  seek  to  answer  these 
and  any  related  questions  to  cover  the 
parties  and  factors  listed  below: 

1.  Petitioning  Industries 

Employment,  wage,  income, 

production,  price,  trade  and 
competitiveness  effects  (including  trade 
effects  in  country  markets  other  than  the 
United  States  and  country  of  oiigin  of 
the  product  subject  to  the  order  or 
suspension  agreement). 

2.  Upstream  Industries 

Employment,  wage,  income, 

production,  price,  trade  and 
competitiveness  effects  for  U.S. 
industries  supplying  components  and 
other  inputs  into  the  petitioning 
industries’  production  or  production  of 
the  subsidiud  or  dumped  product 
(including  any  trade  effects  in  coimtry 
markets  other  than  the  United  States 
and  country  of  origin  of  the  product 
subject  to  the  order  or  suspension 
agreement). 

3.  Downstream  Industries  and 
Consumers 

Employment,  wage,  income, 
production,  price,  trade  and 
competitiveness  effects  for  consumers  of 
the  petitioning  industries  output, 
encompassing  industries  consuming 
intermediate  products  as  well  as 
consumers  of  final  products  (including 
any  trade  effects  for  downstream 


consuming  industries  of  components  or 
other  intermediate  products  in  country 
markets  other  than  the  United  States 
and  coimtry  of  origin  of  the  product 
subject  to  the  order  or  suspension 
agreement). 

The  USTR  noted  that  the  process  of 
relief  firom  unfair  trade  practices  entails 
real  costs  to  firms,  to  individual 
workers,  and  to  taxpayers.  As  requested 
by  the  USTR,  the  Commission  will  seek 
to  provide  with  the  empirical  analysis 
outlined  above,  quantitative  and  other 
estimates  of  the  labor  and  other 
domestic  adjustment  costs  involved. 

Also  as  requested  by  the  USTR,  the 
Commission  will  seek  to  provide  an 
assessment  of  the  economy-wide  net 
economic  welfare  effects  of  unfair  trade 
practices  and  the  remedies  junvided. 

In  addition,  as  requested,  the 
Commissimi  will  seek  to  provide  in  its 
report  appropriate  time  series  data  for 
the  affected  industries  for  a  period  some 
time  before  the  imposition  of  the  order 
or  suspension  agreement.  The 
Commissicm,  to  the  extent  possible,  will 
seek  to  collect  data  similar  to  that 
collectsd  in  a  normal  title  Vn 
investigation.  The  Commission  will 
evaluate  a  representative  sample  of 
orders  and  agreements.  In  constructing 
a  sample,  the  Commission  will  take  into 
account  potential  conflicts  that  might 
arise  fiom  any  remedy  that  is  currently 
before  an  appellate  body  or  may  result 
from  currently  pending  proceedings, 
and  the  limitations  imposed  by  statutory 
restrictions  on  the  use  in  any  other 
proceedings  of  business  proprietary 
information  obtained  in  Title  Vn 
investigations. 

WRITTEN  SUBMISSIONS:  Interested  persons 
are  invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
in  the  report.  Commercial  or  finsmdal 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
“Confidential  Business  Information”  at 
the  top.  (Generally,  submission  of 
separate  confidential  and  public 
versions  of  the  submission  would  be 
appropriate.)  All  subnussions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission’s  Rules  of  Ftractice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  persons.  A  deadline  for 
written  submissions  will  be  announced 
at  a  later  date. 


PUBLIC  HEAraNG:  A  public  hearing  will 
be  scheduled  at  a  time  and  place  to  be 
announced. 

Hearing  impairad  persons  are  advised 
that  information  on  this  investigation 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  (202) 
205-2648. 

Issued;  July  8. 1993. 

By  order  of  the  Coiiiznission. 

Donna  R.  Koehake , 

Secretary. 

[FR  Doc  93-16693  Filed  7-13-93, 8:45  ami 

MLUNO  CODE  7020-02-^ 


pnveatigatlon  Na  731-TA-571  (Rnai)] 

Professional  Electric  Cutting  and 
Sanding/Grinding  Tools  From  Japan 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
matmially  injured  by  reason  of  imports 
from  Japan  of  professional  diectric 
cutting  tools,  provided  for  in 
subheadings  8508.20.00,  8508.80.00, 
8461.50.00,  and  8465.91.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

On  the  basis  of  the  record  developed 
in  the  subject  investigation,  the 
Commission  also  determines,  pursuant 
to  section  735(b)  of  the  Act.  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  hy  reason  of 
imports  from  Japan  of  professional 
electric  sanding/grinding  tools, 
provided  for  in  subheadings  8508.20.00 
and  8508.80.00  of  the  HTS,  that  have 
been  foimd  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  LTFV. 

Background 

The  Commission  instituted  this 
investigation  effective  January  4, 1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  professional  electric  cutting 
and  sanding/grinding  tools  from  Japan 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 


'The  record  is  defined  in  $  207.2(6  of  the 
Commission’s  Rules  of  Practice  and  Pracsedure  (10 
CFR  207.2(6). 
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institution  of  the  Conunission’s 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Sectary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  of 
February  3, 1993  (58  FR  6975).  The 
hearing  was  held  in  Washington,  DC,  on 
May  21, 1993,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  July  2, 
1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2658 
Only  1993),  entitled  "Professional 
Electric  Cutting  and  Sanding/Grinding 
Tools  from  Japan:  Investigation  No. 
731-TA-571  (Final).” 

Issued;  July  7, 1993. 

By  order  of  the  Commission. 

Donna  R.  Kodinke, 

Secretary. 

(FR  Doc.  93-16684  Filed  7-13-93;  8:45  am] 
BauNQ  CODE  Toaa-oa-e 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-65  (Sub-No.  465X)] 

CSX  Transportation,  Inc.— 
Abandonment  And  Discontinuance  of 
Trackage  Rights  Exemption — In 
Fayette  County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F — ^Exempt 
Abandonments  and  Discontinuances  to 
abandon  approximately  3.36  miles  of 
rail  line  between  milepost  CAU-0.0  at 
White  Oak  Junction,  WV,  and  milepost 
CAU-3.36  at  Carlisle,  WV,  and  to 
discontinue  trackage  rights  over 
approximately  6.09  miles  of  rail  line 
owned  by  Norfolk  Southern  between:  (1) 
Valuation  station  177-f38=valuation 
station  04-00  at  Carlisle  and  valuation 
station  354-f40  at  Lochgelly;  (2) 
valuation  station  O-fOO  at  Carlisle  and 
valuation  station  36-f60  at  Oakwood;  (3) 
valuation  station  O-fOO  at  Oak  Hill  and 
valuation  station  63-(>48  at  Oak  Hill 
Junction;  and  (4)  valuation  station  O-i-OO 
at  Parral  and  valuation  station  264-10  at 
Summerlee,  all  in  Fayette  County,  WV. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 


such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
13, 1993,  unless  stayed  pending 
reconsideration.  Pefitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  offers 
of  financial  assistance  imder  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  July  26, 1993.®  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CHI  1152.28  must 
be  filed  by  August  3, 1993,  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Charles  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street,  J150,  Jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 


*  A  stay  vrill  be  issued  routinely  by  the 
G^mmission  in  those  proceedings  v^ere  an 
informed  decision  on  envinmmental  issues 
(whether  raised  a  party  or  by  the  Commission’s 
Section  of  Eitergy  and  Environment  in  its 
independent  investigation]  caimot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  <rf  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  of  the 
abandonment  exemption  on  environmental 
concMns  is  encouraged  to  Ble  its  request  as  soon 
as  possible  in  order  to  pmnit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

*  See  Exempt  of  Rail  Abandonment — Offers  of 
Fixion.  Assist.,  4  LC.C.2d  164  (1987). 

*  The  Commission  wdll  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


abemdonment’s  effects,  if  any,  on  the 
environmental  or  historic* resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  July  19, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Ckimmerce  (Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  (Chief  of  SEE,  at  (202) 
927-6248.  (Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  July  8. 1993. 

By  the  (Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland, 

Secretory. 

(FR  Doc.  93-16633  Filed  7-13-93;  8:45  am] 
BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  and  Stipulation 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy  and  28  (CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Settlement  and 
Stipulation  in  United  States  v.  Acme 
Solvents  Reclaiming,  Inc.,  et  al.,  Case 
No.  89  C  7748,  was  lodged  on  July  1, 
1993,  with  the  United  States  District 
(Court  for  the  Northern  District  of 
Illinois. 

The  proposed  Settlement  and 
Stipulation  resolves  claims  of  the 
United  States  against  defendant  James 
B.  Day  &  Co.  in  United  States  v.  Acme 
Solvents  Reclaiming,  Inc.,  et  al,  brought 
under  Section  107  of  the 
(Comprehensive  Environmental 
Response,  (Compensation,  and  Liability 
Act  ("(CER(CLA"),  42  U.S.C.  9601  et  seq., 
as  amended,  for  the  recovery  of  past 
costs  incurred  by  the  United  States  at 
the  Acme  Solvents  Reclaiming 
hazardous  waste  site  ("Acme  Site")  in 
Winnebago  County,  Illinois.  Under  the 
terms  of  ffie  Settlement  and  Stipulation, 
James  B.  Day  &  (Co.  ("Day”)  and  the 
United  States  agree  that  the  United 
States’  claim  against  Day  will  be 
allowed  as  an  unsecured  claim  in  the 
amount  of  $110,000  in  the  bankruptcy 
proceeding  filed  by  Day,  In  re:  James  B. 
Day  &  Co.,  Bankruptcy  No.  92  B  17845 
(Bankr.  N.D.  Ill.). 

The  Department  of  Justice  will 
receive,  for  a  period  of  August  13, 1993, 
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comments  relating  to  the  proposed 
Settlement  and  Stipulation.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 

V.  Acme  Solvents  Reclaiming,  fnc.,  et 
aL.  DOJ  Ref.  #90-11-2-177, 

The  proposed  Settlement  and 
Stipulation  may  be  examined  at  the 
Office  of  the  United  States  Attorney,  219 
S.  Dearborn  Street,  Qiicago,  Illinois 
60604;  the  RegicHi  5  Office  of  the 
Environmental  Protection  Agency,  77 

W.  Jackson  Blvd.,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-824-0892. 
A  copy  of  the  proposed  Settlement  and 
Stipulation  may  be  obtained  in  person 
or  by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  case  referenced 
above  and  enclose  a  check  in  the 
amount  of  $1.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attom^  General, 
Envimnment  and  Natural  Resources  Division. 
IFR  Doc.  93-16585  Filed  7-13-93;  8:45  am) 
BMJJNQ  CODE  4410-01-«l 


Lodging  Of  Consent  Decree  Pursuant 
to  ttM  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Acme 
Solvents  Reclaiming,  Inc.,  et  al..  Case 
No.  89  C  7748,  was  lodged  on  Jtdy  1, 
1993,  with  the  United  States  Ebstrict 
Court  for  the  Northern  District  of 
Illinois. 

The  proposed  partial  consent  decree 
resolves  claims  of  the  United  States 
against  third  party  defendant  Coatings 
and  Chemicals  Corporation  in  United 
States  V.  Acme  Solvents  Reclaiming. 

Inc.,  et  al..  brought  under  section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9601  et  seq., 
as  amended,  for  the  recovery  of  past 
costs  incurred  by  the  United  States  at 
the  Acme  Solvents  Reclaiming 
hazardous  waste  site  ("Acme  Site”)  in 
Wiimebago  County,  Illinois.  Under  the 
terms  of  the  decree.  Coatings  and 
Chemicals  Corporation  (“Coatings”)  will 
pay  the  United  States  $39,387.36  in 
secernent  of  the  United  States’  past 
costs  daims  against  Coatings. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Ccnmnents 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Acme  Solvents  Reclaiming,  Inc.,  et 
al..  DOJ  Ref.  #90-11-2-177. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  219  S.  Dearborn 
Street,  Chicago,  Illinois  60604;  the 
Region  5  Office  of  the  Environmental 
Protection  Agency,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
case  referenced  above  and  enclose  a 
check  in  the  amoimt  of  $3.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-16587  Filed  7-13-93;  8:45  am) 
BaUNG  CODE  4410-01-M 


Lodging  a  Final  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  July  1, 
1993,  a  proposed  consent  decree  in 
United  States  v.  Stanley  Smith,  et  al., 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Wyoming,  Civil  Action  No.  91-CV- 
0186-B.  Tlbe  decree  pertains  to  the 
Torrington  Hide  and  Metal  Site  and  the 
Smith  Residence  Site,  both  of  which  are 
located  in  Goshen  Coimty,  near 
Torrington,  Wyoming. 

The  proposed  consent  decree  requires 
the  Settling  Defendants  and  Third  Party 
Defendants  to  pay  the  United  States  all 
past  response  costs  less  $100,000.00, 
and  was  entered  into  in  conjunction 
with  an  Administrative  Order  on 
Consent  requiring  Settling  Defendants  to 
perform  the  remainder  of  the  removal  at 
the  Sites,  using,  in  part,  a  Trust  Fund 
established  by  ffie  Third  Party 
Defendants. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  fw  a  period  of  thirty 
days  from  the  date  of  publication  of  this 


notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Stanley  Smith,  al. 
(D.  Wy,.)  and  DOJ  Ref.  No.  90-7-1-596. 
The  proposed  consent  decree  may  be 
e.xamined  at  tbe  office  of  the  United 
States  Attorney,  District  of  Wyoming, 

J.C.  O’Mahoney  Federal  Building,  room 
4002, 2120  Capitol  Avenue,  Cheyenne, 
WY  82001,  or  at  the  office  of  the 
Environmental  Protection  Agency, 
Region  VUI,  999  18th  Street,  Dmiver, 
Colorado,  80202.  A  copy  of  the 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In 
requesting  a  copy  please  enclose  a  dieck 
in  the  amount  of  $20.50  (25  cants  per 
page  reproduction  costs)  payable  to 
"Consent  Decree  Library”. 

JohnC  Cmden, 

Chief, 

Environmental  Enforcement  Section, 
Environment  aiul  Natural  Resources  Division. 
(FR  Doc.  93-16586  Fited  7-13-93;  8:45  ami 
BiLUNG  CODE  441(Hn-M 


Membership  of  the  Department  of 
Justice’s  1993  Senior  Executive 
Service  Performance  Review  Boards 

agency:  Department  of  Justice. 

ACTION:  Notice  of  the  Department  of 
Justice’s  1993  Senior  Executive  Service 
Performance  Review  Boards. 


SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
POTformance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  are  to  provide  fair 
and  impartid  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  TTie  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  A.  Krumsiek,  Acting  Director, 
Persoimel  Staff.  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530,  (202)  514-6788. 
Paul  W.  Mathwin, 

Executive  Secretary,  Senior  Executive 
Resources  Board. 

[FR  Dor..  93-16588  Filed  7-13-93;  8:45  amj 
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1993  Performance  Review  Board 
Members 

Antitrust  Division 

Russell  W.  Pittman,  Chief,  Competition 
Policy  Section, 

Richard  L.  Rosen,  Chief, 

Conmnmications  and  Finance 
Section. 

Charles  S.  Stark,  Chief,  Foreign 
Commerce  Section. 

Civil  Division 

Robert  L  Bombaugh,  Director,  Office  of 
Immimtion  Litigation. 

Michael  F.  Hertz,  Branch  Director, 
Commercial  Litigation  Branch. 

Sandra  P.  Spooner,  Deputy  Director, 
Commercial  Litigation  Branch. 

Civil  Rights  Division 

Gerald  W.  Jones,  Counsel  to  the 
Assistant  Attorney  General. 

Linda  Davis,  Chief,  Criminal  Section. 

Paul  Hancock,  Chief,  Housing  and  Civil 
Enforcement  Section. 

Community  Relations  Service 
Jeffioy  Weiss,  Acting  Director. 

Criminal  Division 

Mary  C  Spearing,  Chief,  General 
Litigation  and  Lraal  Advice  Section. 
Patty  M.  Stemler,  CMef,  Appellate 
Section. 

Frederick  D.  Hess,  Director,  Office  of 
Enforcement  Operations. 

Environment  And  Natural  Resources 
Division 

Bruce  Gelber,  Deputy  Chief, 
Environmental  Enforcement  Section. 
Letitia  Ckishaw,  Chief,  Environmental 
Defense  Section. 

James  Kilboume,  Chief,  Wildlife  and 
Marine  Resources  Section. 

Justice  Management  Division 

Frank  A.  Guglielmo,  Director,  Computer 
Service  Staff. 

Linda  A.  Cindotta,  Director,  Office  of 
Attomery  Personnel  Management. 
Warren  Oser,  Senior  Policy  Advisor. 

Executive  Office  for  Immigration  Review 

Jack  E.  Perkins,  Chief  Administrative 
Hearing  Officer. 

Tax  Division 

Edward  J.  Snyder,  Chief,  Civil  Trial 
Section. 

E.  Ralph  Pierce,  Chief,  Criminal 
Enforcement  Section. 

Donald  J.  Gavin,  Special  Litigation 
Coimsel. 

Bureau  of  Prisons 

Thomas  R.  Kane.  Assistant  Director, 
Information,  Policy  and  Public  Affairs 
Division. 


George  E.  Killinger,  Senior  Deputy 
Assistant  Diredor,  Industries, 
Education  and  Vocational  Training 
Division. 

James  A.  Meko,  Senior  Deputy  Assistant 
Director,  Correctional  Programs 
Division. 

William  J.  Patrick,  Senior  Deputy 
Assistant  Director,  Administration 
Division. 

Executive  Office  for  U.S.  Attorneys 

Richard  L.  DeHaan,  Counsel,  Office  of 
Legal  Education’s  Relocation  Project. 

Executive  Office  for  U.S.  Trustees 

Jeffrey  M.  Miller,  Associate  Director. 

Immigration  and  Naturalization  Service 

Joan  C.  Higgins,  Assistant  Commissioner 
for  Detention  and  Deportation. 

John  R.  Schroeder,  Director  of  Field 
Support. 

James  B.  Tumage,  Jr.,  District  Director, 
San  Diego,  CA. 

Alfred  H.  Giugni,  District  Director,  El 
Paso,  TX. 

Office  of  Justice  Programs 

Benjamin  H.  Renshaw,  Deputy  Director, 
Bureau  of  Justice  Statistics. 

U.S.  Marshals  Service 

Kristine  M.  Marcy,  Associate  Director 

.  for  Operation  Support. 

IFR  Doc  93-16588  Filed  7-13-93;  8:45  am) 
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Daig  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  xmder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufactmers  holding  registrations  for 
the  bulk  manufacttire  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  20. 1993,  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville.  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below; 


Sched- 

Drug 

ula 

Methamphetamine  (1105) . 

II 

Phenylacetone  (8501) . 

II 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Jtistice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  August  13, 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  aod  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director,  Office  of 
DiverAon  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  July  2, 1993. 

Gene  R.  Haislip, 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

(FR  Doc.  93-16646  Filed  7-13-93;  8:45  am) 
BILLING  CODE  4410-09-41 


[Docket  No.  93-27] 

Paul  R.  Ryan,  M.D.;  Revocation  of 
Registration 

On  December  21, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  Orders  to 
Show  Cause  to  Paul  R.  Ryan,  M.D.,  at 
Spring  Point  Loop,  P.O.  Box  305,  Deer 
Harbor,  Washington  and  75  5595  Palani 
Road,  Kona  Kohala  Medical  Associates, 
Kailua-Kona,  Hawaii  96740.  The  Orders 
to  Show  Cause  proposed  to  revoke  Dr. 
Ryan’s  DEA  Certificate  of  Registration. 
AR7691048,  issued  to  him  at  his  address 
in  Hawaii,  and  to  deny  his  request  for 
modification  of  his  registration  to 
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change  the  registered  address  to  the 
State  of  Washington.  The  proposed 
action  was  predicated  on  Dr.  Ryan’s  lack 
of  authorization  to  handle  controlled 
substances  in  the  States  of  Hawaii  and 
Washington. 

By  letter  dated  January  23, 1993, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Orders  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  On  January  29, 1993, 

Judge  Bittner  issued  an  Order  for 
Prehearing  Statements.  In  lieu  of  filing 
a  prehearing  statement.  Government 
counsel  filed  a  motion  for  summary 
di^osition  on  February  19, 1993. 

The  administrative  law  judge  then 
provided  Respondent  an  opportunity  to 
respond  to  the  Government’s  motion. 
Respondent  failed  to  file  such  a 
response.  On  April  6, 1993,  Judge 
Bittner  issued  her  opinion  and 
recommended  decision,  recommending 
that  Respondent’s  request  for  a 
modification  of  his  registration  be 
denied  and  that  his  DEA  Certificate  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  the  administrative 
law  judge’s  opinion  and  recommended 
decision  and,  on  May  10, 1993,  the 
administrative  law  judge  transmittecf  the 
record  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and,  pursuant  to  21  CFR 
1316.67,  hereby  enters  his  final  order  in 
this  matter. 

The  Administrator  finds  that  on 
August  29, 1991,  Respondent’s 
controlled  substance  registration  was 
suspended  by  the  Narcotics 
Enforcement  Division  of  the  Hawaii 
Department  of  Public  Safety.  As  a  result. 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  Hawaii. 

The  Administrator  further  finds  that 
by  letter  dated  February  4, 1992, 
Respondent  notified  DEA  that  he  had 
moved  to  Deer  Harbor,  Washington  and 
requested  a  change  of  his  registered 
address.  DEA  Investigators  contacted 
the  Washington  Medical  Board  and 
learned  that  Respondent  was  not 
licensed  to  practice  medicine  in  that 
state.  Consequently,  he  does  not  possess 
state  authority  to  handle  controlled 
substances  in  the  State  of  Washington. 

*1110  Administrator  concludes  that  the 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  au^ority  to  handle 
controlled  substances.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Bobby  Watts,  M.D.,  53  FR 
11919  (1988);  Wingfield  Drugs,  Inc.,  52 


FR  27070  (1987);  Robert  F.  Witek, 

D.D.S.,  52  FR  47770  (1987);  and  cases 
cited  therein. 

Since  there  is  no  dispute  about 
Respondent’s  lack  of  authority  to  handle 
controlled  substances  in  the  States  of 
Hawaii  or  Washington,  the 
administrative  law  judge  properly 
granted  the  Government’s  motion  for 
summary  disposition.  When  no  question 
of  fact  is  involved,  or  when  the  facts  are 
agreed  upon,  a  plenary,  adversarial 
administrative  proceeding  with  the  full 
panoply  of  due  process  rights  is  not 
obligatory.  See  Philip  E.  ^rk,  M.D.,  48 
FR  32887  (1983),  affid  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworks,  AFL-CIO,  549  F.2d  634  (9th 
ar.  1977). 

Having  considerd  the  facts  and 
circumstances  in  this  matter,  the 
Administrator  concludes  that 
Respondent’s  request  for  modification  of 
his  DEA  registration  should  be  denied 
due  to  his  lack  of  authorization  to 
handle  controlled  substances  in  the 
State  of  Washington.  ’The  Administrator 
further  concludes  that  Respondent’s 
DEA  Certificate  of  Registration  should 
be  revoked  due  to  his  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Hawaii. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
piirsuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AR7691048, 
previously  issued  to  Paul  R.  Ryan,  M.D., 
be,  and  it  hereby  is,  revoked.  'The 
Administrator  further  orders  that  all 
pending  applications  for  the  renewal  of 
such  registration  or  requests  for  the 
modification  of  such  registration,  be. 
and  they  hereby  are,  denied.  This  order 
is  effective  August  13, 1993. 

Dated:  July  7, 1993. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  93-16645  Filed  7-13-93;  8:45  am] 
BRiJtta  COOC  441(M)»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION;  Notice. _ 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposals  for  the 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  August  13, 1993. 

ADDRESSES:  Send  comments  to  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue. 
NW..  room  310,  Washington.  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office.  National  Endowment  for 
the  Hiimanities.  1100  Pennsylvania 
Avenue,  NW.,  room  310,  Washington, 

DC  20506  (202)  606-8494  from  whom 
copies  of  forms  and  supporting 
documents  are  available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
reqxiired  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
bmden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Reinstatements 

Title:  NEH  Division  of  Education 
Programs — Application  Instructions  and 
Forms. 

Form  Number:  Not  applicable. 

Frequency  of  Collection:  Collections 
occur  annually  or  semiannually, 
according  to  individual  program 
application  deadline. 

Respondents:  Colleges,  universities, 
nonprofit  organizations. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
489. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  10  per  respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  4,890 
hours. 

Thomas  S.  Kingston, 

Assistant  Chairman  for  Operations. 

(FR  Doc  93-16680  Filed  7-13-93;  8:45  am] 
aaxMQ  COOC  7S3a-oi-ai 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  DPR-59 
issued  to  Power  Au&ority  of  the  State 
of  New  York  (PASNY,  the  licensee),  for 
operation  of  the  James  A.  FitzPatrick 
Nuclear  Power  Plant,  located  in  Oswego 
County,  Now  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Technical  Specifications  to  (1) 
establish  a  single  nominal  Safety/Relief 
Valve  (SRV)  setpoint  of  1110  psig,  (2) 
increase  the  SRV  setpoint  tolerance  to 
3%,  (3)  establish  a  SRV  Limiting  Saf^ 
System  Setting  of  1195  psig,  (4)  provide 
an  allowance  for  two  SRVs  to  be 
inoperable  during  continuous  power 
operation,  and  (5)  make  several 
administrative  changes  to  the  Technical 
Specifications  associated  with  SRV 
performance. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  Deramber  20, 1989, 
as  supplemented  by  letters  dated 
January  16, 1990,  January  3, 1992, 
January  30, 1992.  May  5, 1992,  and  May 
26, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the 
Technical  Specifications  are  reqtiired  to 

(1)  reduce  the  niunber  of  forced  outages 
due  to  the  unnecessary  restriction  on 
plant  operation  based  on  very 
conservative  SRV  performance  limits. 

(2)  reduce  the  quantity  of  spare  SRV 
top-works  that  must  be  maintained  in 
storage,  (3)  lessen  the  number  of  valve 
refurbishments,  (4)  minimize  the 
number  of  valves  requiring  confirmatory 
testing,  and  (5)  reduce  the  quantity  of 
reportable  events. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Conunission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  (1)  establish  a 
single  nominal  SRV  setpoint  of  1110 
psig,  (2)  increase  the  SRV  setpoint 
tolerance  to  3%.  (3)  establish  a  SRV 
Limiting  Safety  System  Setting  of  1195 
psig,  and  (4)  provide  an  allowance  for 
two  SRVs  to  M  inoperable  during 


continuous  power  operation.  The 
Commission  has  determined  that  the 
changes  would  not  have  a  significant 
safety  impact  on  vessel  overpressure 
margin.  Emergency  Core  Cooling 
System/Loss-of-Coolant  Accident 
performance.  High  Pressure  Coolant 
Injection/Reactor  Core  Isolation  Cooling 
operability,  simmer  margin  or 
downward  setpoint  drift.  Further,  the 
changes  to  the  SRV  performance 
requirements  would  not  increase  the 
probability  or  consequence  of  accidents, 
no  changes  are  being  made  in  the  types 
of  any  effluents  that  may  be  release 
oftsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  this  action  would  result 
in  no  significant  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Tactical  Specifications 
involve  systems  located  within  the 
restricted  area  as  defined  in  10  GFR  part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
th^roposed  amendment. 

Tne  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportimity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  May  15. 1990  (55 
FR  20228).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  It  has 
been  determined  that  there  is  no 
measurable  impact  associated  with  the 
proposed  amendment:  any  alternatives 
to  the  amendment  will  have  either  no 
environmental  impact  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  beyond  the  scope  of 
resomces  used  during  normal  operation. 

Agencies  and  Persons  Contacted 

The  staft  consulted  with  the  State  of 
New  York  regarding  the  environmental 
impact  of  the  proposed  action. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concluded  that  the 


proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  eunendment. 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  December  20. 1989, 
as  supplemented  by  letters  dated 
January  16, 1990,  January  3, 1992, 
January  30, 1992,  May  5, 1992,  and  May 
26, 1993.  These  letters  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
Reference  and  Documents  Department, 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra, 

Director,  Project  Directorate  1-1 ,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  93-16676  Filed  7-13-93:  8:45  am) 
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[Docket  No.  50-309] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee)  for 
operation  of  the  f^ne  Yankee  Atomic 
Power  Station  located  in  Lincoln 
County,  Maine. 

The  proposed  amendment  would 
delete  the  five-page  list  of  safety-related 
shock  suppressors  (snubbers)  from 
Technical  Specification  (TS)  3.20,  while 
providing  an  additional  Applicability 
statement.  The  additional  Applicability 
statement  clearly  defines  the  safety- 
related  scope  of  the  snubber  program 
controlled  by  the  TS.  In  addition, 
snubber  surveillance  testing  and 
recordkeeping  requirements  are  changed 
to  reflect  the  safety-related  scope  of  the 
snubber  program. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 
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The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the- 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difierent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  f^C  staff 
has  reviewed  the  licensee’s  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  staffs  review  is  presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  deletes  the  list 
of  safety-related  snubbers  from  TS  3.20, 
while  more  clearly  defining  the  safety- 
related  scope  of  the  licensee’s  snubber 
program  controlled  by  the  TS.  No 
changes  are  proposed  for  snubber 
operability  or  surveillance 
requirements. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  would  permit 
the  licensee  to  add,  delete,  relocate  or 
modify  snubbers,  without  requiring  a 
license  amendment.  Such  additions, 
deletions,  relocations  or  modifications 
would  be  controlled  by  10  CFR  50.59, 
Changes,  tests  and  experiments.  The 
proposed  change  is  in  accordance  with 
the  guidance  found  in  Generic  Letter 
(GL)  84-13,  Technical  Specifications  for 
Snubbers,  and  GL  91-08,  Removal  of 
Component  Lists  from  Technical 
Specifications. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  s^ety. 

Current  requirements  for  surveillance 
testing  safety-related  snubbers  to 
demonstrate  operability  remain 
unchanged.  The  proposed  change  more 
clearly  defines  the  safety-related  scope 
of  the  licensee’s  snubber  surveillance 
program,  while  moving  the  list  of  safety- 
related  snubbers  to  a  plant  procedure 
that  is  subject  to  TS  5.8,  Programs  and 
Procedures. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CTO  50.92  (c) 
are  satisfied.  Therefore,  the  NRC  stafi 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  %vill  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovm  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infireouently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to  ' 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  m  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  13, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  will  be 
filed  in  accordance  with  the 
Commission’s  ’’Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 


Building,  2120  L  Street  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library,  High  Street. 
P.O.  Box  367,  Wiscasset,  Maine  04578. 

If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  fil^  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boa^  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  %vith 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  aa  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establi^  those  facts  or  expert  opinion. 
Petitioner  must  provide  sufficient 
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information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  met. 

Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
imder  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

fiarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opporhinity  to 
participate  fully  in  the  conduct  of  the 
nearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

■  If  a  hearing  is  requested,  the 
Commission  will  make  a  ^al 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 
A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Ccanmission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  PubUc 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  iiiform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  bo 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Walter  R.  Butler: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  thej>etition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Mary  Ann  L]rn(^.  Esquire,  Maine 


Yankee  Atomic  Power  Company.  83 
Edison  Drive,  Augusta,  Maine  04336, 
attomev  for  the  licensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  or  request  should 
be  granted  based  upon  a  balwcing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  7. 1993,  which 
is  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW..  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
Wiscasset  Public  Library.  High  Street. 
P.O.  Box  367,  Wiscasset,  Maine  04578. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

E  JL  Trottier. 

Project  Manager,  Project  Directorate  1-3. 
Division  of  Reactor  ihojects — I/n.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  93-16683  Filed  7-13-93;  8:45  am] 
BUINQ  cooe  7890-01-M 


Atomic  Safety  and  Ucenaing  Board 

[Docket  Not.  50-275-OLA-2. 50-323-OLA- 
2;  ASLBP  No.  92-669-03-OLA-02] 

July  8, 1993. 

Pacific  Gas  and  Electric  Co^  (Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2);  Facility  Operating  Licenses  No. 
DPR-80  and  DPR-82 

Memorandum  and  Order  (Notice  of 
Prehearing  Conference  and  Evidentiary 
Hearing) 

This  proceeding  concerns  the 
proposed  extensions  of  the  operating 
licenses  for  the  Diablo  Canyon  Nuclear 
Power  Plant,  Units  1  and  2,  to  recover 
or  recapture  the  period  of  construction 
of  the  reactors.  Notice  is  hereby  given 
that,  consistent  with  Pacific  Gas  and 
Electric  Company’s  (PGiE’s)  Motion  for 
Schedule  Change,  dated  J\me  21. 1993, 
the  evidentiary  hearing  in  thi.s 
proceeding  will  commence  on  Tuesday, 
August  17, 1993,  at  the  Community 
Room,  San  Luis  Obispo  Qty-Coimty 
Library,  995  Palm  St.,  San  Luis  Obispo. 
Cahfomia  93401.  The  hearing  will 
commence  immediately  following  a 
prehearing  conference  pursuant  to  10 
CFR  2.752  that  will  commence  at  9:30 
a.m.  at  that  location.  The  hearing  will 
continue,  to  the  extent  necessary,  on 


August  18-21, 1993,  at  that  same 
location,  beginning  at  9:00  a.m.  each 
day.  (The  sessions  will  adjoiim  at 
approximately  5  p.m.  daily,  except  that 
the  session  on  SaUirday,  August  21, 

.1993  will  adjourn  at  11:30  a.m.) 

Sessions  will  continue,  to  the  extent 
necessary,  on  August  23-27, 1993, 
beginning  at  9  a.m.  each  day.  at  the  City 
Hall  Coxmcil  Chambers,  990  Palm 
Street,  San  Ltiis  Obispo,  California 
93401.  Those  sessions  will  adjourn  at 
approximately  5  p.m.  daily. 

As  provided  by  10  CFR  2.743,  direct 
testimony  of  the  parties  must  be  filed 
(mailed)  by  Monday,  August  2, 1993. 

The  referenced  prehearing  conference, 
which  will  immediately  precede  the 
evidentiary  hearing,  will  consider  such 
matters  as  stipulations  as  to  the 
genuineness  and  authenticity  of 
documents  and  to  any  particular  matters 
of  fact  upon  which  the  parties  may 
agree,  the  potential  need  or  desirability 
of  cross-examination  plans  (as  provided 
by  10  CFR  2.743(b)(2)),  steps  to  expedite 
the  presentation  of  evidence,  and  such 
other  matters  as  may  aid  in  the  orderly 
disposition  of  the  proceeding. 

Notice  is  also  hereby  given  that,  in 
accordance  with  10  CFR  2.715(a),  the 
Licensing  Board  will  hear  oral  Umited 
appearance  statements  on  Wednesday, 
Augtist  18. 1993,  from  7  p.m.  to  10  p.m. 
(or  such  lesser  time  as  is  necessary  to  . 
accommodate  speakers  who  are 
present).  Such  statements  will  be  heard 
at  the  Main  Hall.  Veterans  Building,  801 
Grand  Avenue.  San  Lms  Obispo, 
Cahfomia  93401. 

Any  person  not  a  party  to  the 
procee^g  will  be  permitted  to  make 
such  a  statement,  setting  forth  his  or  her 
position  on  the  issues.  The  number  of 
persons  making  oral  statements  and  the 
time  allotted  for  each  statement  may  be 
limited  depending  on  the  number  of 
persons  present  at  the  designated  time. 
(Normally,  each  oral  statement  may 
extend  for  up  to  five  (5)  minutes.)  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Licensing 
Board  and  parties  in  defining  the  scope 
of  the  various  issues  in  the  proceeding. 

Requests  to  make  oral  statements  may 
be  submitted  to  the  Office  of  the 
Secretary,  Docketing  and  Service 
Breinch,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555.  A 
copy  of  each  such  request  should  also 
be  submitted  to  the  Chairman  of  this 
Licensing  Board,  ASLBP,  EWW-439, 
Washington,  DC  20555. 

Documents  relating  to  this  proceeding 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  California 
Polytechnic  State  University,  Robert  E. 
Kennedy  Library,  Government 
Documents  and  I^ps  Department,  San 
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Luis  Obispo,  California  93407,  as  well 
as  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  St..  NW.,  Washington.  DC  20037. 
Dated;  July  8. 1993. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 

Chairman.  Administrative  fudge. 

[FR  Doc.  93-16678  Filed  7-13-93;  8:45  am] 
Biumo  CODE  7590-0t-« 


[Docket  No.  50-395] 

South  Carolina  Electric  &  Gas 
Company  and  South  Carolina  Public 
Service  Authority;  Consideration  of 
issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  50- 
395  issued  to  South  Carolina  Electric  & 
Gas  Company  and  South  Carolina 
Public  Service  Authority  (the  licensee) 
for  operation  of  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1,  located  in 
Fairfield  Cormty,  South  Carolina. 

The  proposed  amendment  would 
decrease  the  minimum  allowable 
secondary  side  pressure  at  which 
surveillance  testing  of  the  steam  driven 
emergency  main  feedwater  pump  is 
performed  from  900  psig  to  865  psig. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consetjuences  of  an 
accident  previously  evaluated. 


The  proposed  amendment  changes 
the  test  conditions  for  whic^j 
Surveillance  Requirement  4.7.1.2.a.2  is 
performed  and  proposes  no  other 
significant  change  to  the  subject 
surveillance.  Testing  the  tmbineKlriven 
emergency  feedwater  pump  at  a  steam 
pressure  ImIow  900  psig  does  not 
adversely  afreet  either  the  availability  or 
the  functional  performance  of  the 
emergency  feedwater  system.  At  the 
proposed  reduced  steam  presstire,  the 
emergency  feedwater  pump  remains 
capable  of  developing  sufficient  brake 
horsepower  to  develop  full  operating 
conditions.  As  such,  the  pressed 
testing  adequately  demonstrates  the 
functional  performance  of  the  turbine- 
driven  emergency  feedwater  pump. 

(2)  The  propos^  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Tbe  proposed  revised  testing  does  not 
affect  the  emergency  feedwater  system 
initiation,  system  response  time,  or 
system  functional  performance.  The 
proposed  amendment  changes  the 
manner  in  which  the  turbine-driven 
emergency  feedwater  pump  will  be 
tested  and  does  not  involve  physical 
changes  to  the  emergency  feedwater 
system.  As  such,  new  or  difrerent 
accidents  are  not  created. 

(3)  The  proposed  amendment  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  factional  performance  of  the 
emergency  feedwater  system  functional 
performance  is  not  changed  as  a  result 
of  the  revised  testing.  As  such  current 
margins  of  safety  are  maintained. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  he  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washin^on,  DC  20555. 

The  ffiing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  13, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  I^uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  Winnsboro,  South 
Carolina  29180.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
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forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
wUch  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
htigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

{)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
nearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing,  .^ny  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  S.  Singh  Bajwa,  Project 
Director,  petitioner’s  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  num^r  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Randolph  R.  Mahan, 
South  Carolina  Electric  &  Gas  Company, 
Post  Office  Box  764,  Columbia,  South 
Carolina  29118,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  be  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respeci  to  this 
action,  see  the  application  for 
amendment  dated  May  25, 1993,  as 
modified  June  16, 1993,  and  June  30, 


1993,  which  is  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Fairfield  County 
Library,  Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 

Patrick  D.  Milano, 

Acting  Project  Director.  Project  Directorate 
ll-l.  Division  of  Reactor  Projects — I/II,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-16675  Filed  7-13-93;  8:45  am) 
BtUUNG  CODE  75W>-01-U 


Texas  Utilities  Electric  Co.;  Issuance  of 
Amendments  To  Facility  Operating 
Licenses 

[Docket  Nos.  50-445  and  50-446 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  17  and  3  to  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89  issued  to  Texas  Utilities 
Electric  Company,  which  revised  the 
Technical  Specifications  for  operation 
of  the  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  located  in 
Somervell  County,  Texas. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 

The  amendments  revised  Technical 
Specifications  Section  5.3.1  to  allow  an 
increase  in  the  maximum  allowable  fuel 
enrichment  from  3.5  percent  to  4.3 
percent  enriched  fuel. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  April  20, 1993  (58  FR  21323).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  action. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 
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For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  16, 1992,  as 
supplemented  by  letter  dated  March  17, 
1993,  (2)  Amendment  Nos.  17  and  3  to 
License  Nos.  NPF-87  and  NPF-89,  and 
(3)  the  Commission’s  related  Safety 
Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 
South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  Attention;  Director,  Division 
of  Reactor  Projects  UUIVrV/ 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Bergman, 

Project  Manager,  Project  Directorate  IV-2. 
Division  of  Reactor  Injects  Ul/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-16674  Filed  7-13-93;  8:45  am] 
BILUNG  CODE  TSBO-OI-H 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Tuesday,  July  27 
and  Wednesday.  July  28, 1993  at  the 
Washington  Marriott,  1221  22nd  Street 
NW.,  Washington,  DC  in  the  Dupont 
Ballroom.  The  meetings  are  e.xpected  to 
begin  at  9:00  a.m.  each  day.  The  topics 
the  Commission  will  discuss  are:  State 
roles  and  capabilities  in  implementing 
health  system  reform,  roles  and 
functions  of  health  alliances,  risk 
adjustment,  meeting  the  needs  of 
underserved  populations  under  system 
reform,  technology  diffusion,  and  data 
requirements  for  system  reform. 
ADDRESSES:  The  Commission  is  located 
at  2120  L  Street.  NW  in  suite  510, 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  ^ecutive  Assistant 
at  202/653-7220. 

SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
\  vednesday,  July  21. 1993  and  will  be 
mailed  out  at  that  time.  To  receive  an 


agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 

Paul  B.  Ginaburg, 

Executive  Director. 

[FR  Doc.  93-16620  Filed  7-13-93;  8:45  am]  ■ 
BUJJNG  CODE  ea20-SE-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32588;  File  No.  SR- 
PHILADEP-92-04] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Order  Approving  Proposed 
Rule  Change  Relating  to  Definition  of 
Signature  Guarantee 

July  7. 1993. 

On  December  22, 1992,  the 
Philadelphia  Depository  Trust  Company 
(“PHILADEP”)  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  (“Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).^  PHILADEP  amended  the  filing 
to  correct  citations  contained  in  the 
original  filing,  to  revise  the  language  of 
its  Rule  1  describing  an  acceptable 
signature  guarantee,  and  to  provide 
additional  information  regarding  the 
purpose  of  certain  amendments.*  On 
May  6, 1993,  notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  to  solicit  comments  from 
interested  persons.*  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposal. 

I.  Description 

The  proposed  rule  change  amends  the 
definition  of  “signature  guarantee”  so 
that  a  medallion  imprint  or  stamp 
evidencing  participation  or  membership 
in  a  “signature  guarantee  program"  as 
defined  by  Rule  17Ad-15  vmder  the 
Act^  will  constitute  a  signature 
guarantee  acceptable  to  PHILADEP. 
Such  “signature  guarantee  programs” 
are  being  offered  by  entities  unaffiliated 
with  PHILADEP  or  its  parent 
corporation,  the  Philadelphia  Stock 
Exdiange,  Inc.  (“PHLX”).®  Prior  to  the 
amendment,  PHILADEP  accepted 
signature  guarantees  of  members  of 


>  15  U.S.C.  78s(b)(l)  (1988). 

*  Lflttai  &om  Murray  Ross,  Secretary,  PHIIAOEP, 
to  Christine  Sibille,  .Attorney,  Commission  (January 
26, 1993):  and  Letter  from  Murray  Ross.  Secretary, 
PIULAD^,  to  Christine  Sibille.  Attorney, 
Conunission  (February  9, 1993). 

*  Securities  Exchange  Act  Release  No.  32230 
(April  27, 1993),  58  FR  2702a 

*  17  CFR  240. 17 Ad-1 5(g)(3)  (1992). 

*  Neither  PHILADEP  nor  PHLX  plans  to  offer  or 
administer  a  "signature  guarantee  program." 


programs  of  the  Stock  Clearing 
Corporation  of  Philadelphia,  ^e  New 
York  Stock  Exchange,  other  clearing 
agencies  registered  imder  the  Act  or 
banks  acceptable  to  transfer  agents 
acting  on  behalf  of  issuers  of  securities. 
Under  these  programs,  transfer  agents 
typically  would  be  furnished  with 
specimen  signature  cards  of  authorized 
persoimel  of  program  participants. 

In  addition,  the  proposed  nile  change 
adds  language,  based  on  the  Uniform 
Commercial  Code  Section  8-312,  stating 
that  a  signature  guarantee  is  a  warranty 
of  the  genuineness  of  the  signature,  the 
appropriateness  of  the  endorser,  and  the 
legal  capacity  of  the  endorser. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act® 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions,  and  to  remove 
impediments  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
enacting  Section  17A  of  the  Act, 
Congress  found  that  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  including  the 
transfer  of  record  ownership  and  the 
safeguarding  of  securities  and  funds 
related  thereto,  are  necessary  for  the 
protection  of  investors  and  persons 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.* 

By  accepting  signature  guarantees 
firom  programs  consistent  with  Rule 
17 Ad-1 5,  PHILADEP  will  streamline 
the  signature  guarantee  process  by 
eliminating  the  need  for  the  ciinent 
cumbersome  signature  card  system. 
Consequently,  the  Commission  believes 
that  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)  of  the  Act  in  that 
it  will  remove  an  impediment  to  the 
transfer  of  record  ownership  and  thus 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

Section  17A(d)(5)  of  the  Act  *  requires 
that  a  registered  transfer  agent  may  not, 
directly  or  indirectly,  engage  in  any 
activity  in  connection  with  the 
guarantee  of  a  signature  of  an  endorser 
of  a  security,  including  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  su^  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  to  facilitate  the  equitable 


•  15  U.S.C  S78q-l(bK3KF)  (1988). 

^  15  U.S.C  $  78q-l(a)(lKA)  (1988). 

•  15  U.S.C  S  78q-l(d)(5)  (Supp.  1993). 
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treatment  of  financial  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  PHILADEP’s  amendment 
to  its  definition  of  “signature  guarantee" 
to  include,  as  an  acceptable  “signature 
guarantee,"  a  medallion  imprint  or 
stamp  evidencing  membership  or 
participation  in  a  signature  guarantee 
program  as  defined  in  Rule  17 Ad-1 5 
under  the  Act  is  consistent  with  section 
17A(d)(5)  of  the  Act  and  Rule  17Ad-15, 
which  implements  that  section. 

The  Commission  also  believes  that  the 
addition  of  language  consistent  with 
Uniform  Commercial  Code  Section  8- 
312  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  New  York 
Stock  Exchange  has  adopted  similar 
language  in  its  Rule  210,  and  The 
Midwest  Stock  Exchange  is  considering 
adding  a  corresponding  provision  to  its 
rules.*  The  adoption  of  uniform 
language  promotes  cooperation  in  the 
clearance  and  settlement  of  seoirities 
transactions  consistent  with  the 
requirements  of  section  17A(b)(3){F). 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
reflations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHRADEP-92-04)  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-16670  Filed  7-13-93;  8:45  am) 
BiUJNQ  CODE  aOIO-OI-M 


(Retease  No.  34-32590;  Fiie  No.  SR-PKLX- 
92-39] 

Self'Regulatory  Organizations; 
Philadelphia  Stock  ^change,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Requirement  That 
Members  Become  Participants  In  a 
“Signature  Guarantee  Program" 

July  7, 1993. 

On  December  21, 1992,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX")  filed  a  proposed  rule  change 
with  the  Securities  and  Exchange 


*  Conversation  between  Murray  Ross,  Secretary, 
PHILAOEP,  and  Christine  Sibille,  Staff  Attorney, 
Division  of  Market  Regulation,  Commission 
(January  12, 1993). 


Commission  (“Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act").' 
Subsequently,  PHLX  amended  the  filing 
to  eliminate  two  additional  sections 
deemed  obsolete,  to  correct  citations 
contained  in  the  original  filing,  to 
provide  a  description  of  the  existing 
signature  guarantee  program  and  to 
provide  additional  information 
regarding  the  purpose  of  certain 
amendments.'  On  May  6, 1993,  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.'  No  comments  were  received. 

As  discussed  below,  the  Commission  is 
granting  approval  of  the  proposal. 

1.  Description 

The  proposed  rule  change  eliminates 
PHLX’s  signature  guarantee  program 
and  enables  PHLX  to  convert  its  Rules 
respecting  signatures  efiecting 
assignments,  powers  of  substitutions, 
signature  guarantees,  and  other 
certifications  and  guarantees  incident  to 
the  transfer,  pa)mient,  exchange, 
purchase  or  delivery  of  certificates 
representing  securities  (including,  but 
not  limited  to,  erasvire  guarantees,  one- 
and-the-same  guarantees  and  situs 
certifications)  to  require  members  and 
member  organizations  to  use  a 
medallion  imprint  or  stamp  which 
signifies  their  participation  in  a 
“signature  guarantee  program"  (a  "Rule 
17 Ad-1 5  Signature  Guarantee 
Program")*  as  defined  by  Rule  17Ad-15 
adopted  under  the  Act.® 

In  order  to  facilitate  compliance  with 
transfer  agents’  requirements  for 
verification  of  signattires  on  guarantees 
made  by  member  organizations,  PHLX 
and  its  subsidiary,  the  Stock  Clearing 
Corporation  of  Philadelphia  (“SCCP”), 
jointly  administered  a  signature 
guarantee  program  for  their  members. 
PHLX  and  SCCP  members  could 
subscribe  to  the  joint  PHLX/ SCCP 
signature  guarantee  program,  in  an 
arrangement  under  which  PHLX  and 
SCCP  provided  sample  signatures  to 
transfer  agents  of  certain  authorized 
officers  and/or  employees  under  powers 
of  attorney  filed  with  PHLX  and  SCCP 
under  PHLX  Rules  327  and  340  and 
guaranteed  the  signature  to  any 


'  15  U.S.C  78«(b)(l)  (1988). 

*  Letter  from  Murray  Rosa,  Secretary, 

Philadelphia  Stock  Exchange,  to  Christine  Sibille, 
Attorney,  Commission  Qanuary  28, 1993);  Letter 
from  Murray  Ross,  Secretary,  Philadelphia  Stock 
Exchange,  to  Christine  Sibille,  Attorney, 
Commission  (February  9. 1993). 

’  Securities  Exchange  Act  Release  No.  32228 
(April  27, 1993),  58  FR  27029. 

*  PHLX  does  not  plan  to  offer  or  administer  a  Rule 
17Ad-l5  Signature  Guarantee  Program. 

*  17  CFR  240.17Ad-15(g)(3)  (1992). 


assignment  or  power  of  substitution 
executed  by  such  authorized  persons. 
SCCP  maintained  an  extensive  file  of 
sample  authorized  signatures  provided 
by  participating  organizations  and  made 
these  samples  available  to  transfer 
agents. 

In  light  of  the  recently  adopted  Rule 
17  Ad-15,®  PHLX  has  decided  to 
eliminate  its  signature  guarantee 
program.  It  should  be  noted  that  PHLX’s 
signature  guarantee  program  was  not 
documented  in  PHLX’s  rules.  The 
references  to  the  former  signature 
guarantee  program  were  contained  in 
Rule  1  of  the  SCCP  Rules  and  Rule  1  of 
the  Philadelphia  Depository  Trust 
Company  ("Philadep”)  Rules.' 

Incidental  to  the  foregoing,  the  rule 
change  also  restates  certain  PHLX  rules 
relating  to  guarantees,  transfers  and 
deliveries  of  securities.  Specifically, 
PHLX  Rules  327, 338  and  339  have  been 
amended  to  require  members  to  use  a 
medallion  or  stamp  of  a  Rule  17Ad-15 
Signature  Guarantee  Program  to 
guarantee  signatures,  and  to  define  a 
signature  guarantee  acceptable  to  PHLX 
as  a  medallion  or  stamp  of  a  Rule  17Ad- 
15  Signature  Guarantee  Program.  PHLX 
Rules  325,  328,  329,  330  and  331  have 
been  amended  to  add  cross  reference  to 
the  PHLX  rules  defining  an  acceptable 
signature  guarantee  or  to  substitute 
language  regarding  the  use  of  a 
medallion  or  stamp  of  a  Rule  17  Ad-1 5 
Signattire  Guarantee  Program.  In 
addition,  the  proposal  eliminates  certain 
unnecessary  or  obsolete  rules*  and, 
where  necessary  in  the  interests  of 
imiformity  in  the  industry,  amends 
certain  PHLX  rules  in  this  area  to 
conform  to  the  corresponding  rules  of 
the  New  York  Stock  ^change 
("NYSE”).* 


*Rule  17Ad-15  empowers  transfer  agents  to 
establish  guidelines  for  acceptable  signature 
guarantee  programs  as  contemplated  by  that  Rule. 
Non-participants  in  such  a  signature  guarantee 
program  risk  rejection  of  transfers. 

^  The  Commission  is  simultaneously  herewith 
approving  rule  changes  filed  by  both  organizations 
eliminating  these  provisions.  See  Securities 
Exchange  Act  Release  No.  32230  (April  27, 1993), 

58  FR  27028  (Philadep,  Notice  of  proposed  rule 
change);  Securities  Exchange  Act  Release  No.  32229 
(April  27, 1993),  58  FR  27031  (SCCP,  Notice  of 
proposed  rule  ctumge). 

'PHLX  Rules  334  through  336  and  corollary 
forms  9  and  10,  which  are  designed  to  require  a 
married  woman  to  obtain  the  consent  of  her 
husband  to  the  transfer  of  her  property,  are  being 
deleted  as  obsolete. 

'PHLX  Rule  326  is  being  amended,  consistent 
with  NYSE  Rule  201,  to  permit  an  assignment  or 
power  of  substitution  to  be  executed  by  a  domestic 
executor,  trustee  or  guardian,  without  additional 
documentation.  PHLX  Rule  340  is  being  antended. 
consistent  with  NYSE  Rule  210  and  the  Uniform 
Commercial  Code  Section  8-312,  to  define  the 
warranties  provided  by  a  signature  guarantee. 
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II.  Discussion 

Section  6(b)(15)  of  the  Act requires 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  coordination  among  persons 
engaged  in  regulating,  clearing,  settling, 
and  processing  information  with  respect 
to  transactions  in  securities,  and  to 
remove  impediments  and  perfect  the 
mechanism  of  a  free  and  open  market. 

In  enacting  section  17A  of  the  Act, 
Congress  found  that  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  including  the 
transfer  of  record  ownership  and  the 
safeguarding  of  securities  and  funds 
related  thereto,  are  necessary  for  the 
protection  of  investors  and  person 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.*' 

By  eliminating  its  signature  guarantee 
program,  PHLX  will  streamline  the 
signature  guarantee  process.  In  place  of 
the  cumbersome  signatxire  card  system, 
PHLX  will  require  participation  in  a 
Rule  17Ad-15  Signature  Guarantee 
Program.  Consequently,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  it 
will  remove  an  impediment  to  the 
transfer  of  record  ownership  and  thus 
promote  coordination  among  persons 
engaged  in  the  clearance  and  settlement 
of  securities  transactions,  and  removal 
of  impediments  to  a  free  and  open 
market. 

Section  17A(d)(5)  of  the  Act " 
requires  that  a  registered  transfer  agent 
may  not,  directly  or  indirectly,  engage 
in  any  activity  in  connection  with  the 
guarantee  of  a  signature  of  an  endorser 
of  a  security,  including  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  su^  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  to  facilitate  the  equitable 
treatment  of  financial  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  PHLX’s  adoption  of  a 
definition  of  “signature  guarantee”  to 
include,  as  an  acceptable  guarantee,”  a 
medallion  imprint  or  stamp  evidencing 
membership  or  participation  in  a 
signature  guarantee  program  as  defined 
in  Rule  17 Ad-1 5  under  the  Act  is 
consistent  with  section  17A(d)(5)  of  the 
Act  and  Rule  17Ad-15,  which 
implements  that  section. 

The  Commission  also  believes  that  the 
elimination  of  unnecessary  and  obsolete 
rules  and  the  addition  of  language 
consistent  with  other  self-regulatory 


‘“15  U.S.C  78d(b)(5)  (1981). 

“  15  U.S.C.  78q-l(a)(l)(A)  (1988). 
’*15  U.S.C  78(^l(d)(5)  (Supp.  1993). 


organization  rules  fosters  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in  securities 
and  the  removal  of  impediments  to  and 
perfection  of  the  mechanism  of  a  free 
and  open  market  consistent  with  the 
requirements  of  section  6(b)(5)  imder 
the  Act. 

ni.  Conclusion 

For  the  reasons  discussed  above,  the 
(Dommission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
particularly  sections  6(b)(5)  and  17A  of 
the  Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-92-39)  be,  and  hereby  is 
approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  DOc.  93-16671  Filed  7-13-93;  8:45  am) 
BILUNQ  CODE  Mlfr-OI-M 


[Release  No.  34-32589;  File  No.  SR-SCCP- 
92-03] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corpt^tlon  of  Philadelphia; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Definition  of 
Signature  Guarantee 

July  7, 1993. 

On  December  28, 1992,  the  Stock 
Clearing  Corporation  of  Philadelphia 
(“SCCP”)  filed  a  proposed  rule  change 
with  the  Securities  and  Exchange 
Commission  (“(Commission”)  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).*  S(XP 
amended  the  filing  to  correct  citations 
contained  in  the  original  filing,  to 
provide  a  description  of  its  current 
signature  guarantee  program  and  to 
provide  additional  information 
regarding  the  purpose  of  certain 
amendments.*  On  May  6, 1993,  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.*  No  comments  were  received. 


‘  15  U.S.C.  78s(b)(l)  (1988). 

*  Letter  from  Murray  Ross.  Secretary,  S<XP,  to 
Christine  Sibille,  Attorney,  Ckimmission  (January 
26, 1993);  Letter  from  Murray  Ross,  Secretary, 
S(XIP,  to  Christine  Sibille,  Attorney,  Commission 
(February  9, 1993). 

“  Securities  Exchange  Act  Release  No.  32229 
(April  27. 1993),  58  FR  27031. 


As  discussed  below,  the  Commission  is 
granting  approval  of  the  proposal. 

I.  Description 

The  proposed  rule  change  eliminates 
SCCP’s  existing  signature  guarantee 
program  and  amends  the  definition  of 
“signature  guaremtee”  so  that  a 
medallion  imprint  or  stamp  evidencing 
participation  in  a  “signature  guarantee 
program”  as  defined  by  Rule  17Ad-15 
under  the  Act  *  will  constitute  a 
signature  guaremtee  acceptable  to  SCCP. 
Such  “signature  guarantee  programs” 
are  being  offered  by  entities  imaffiliated 
with  S(XP  or  its  parent  corporation,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX”).» 

In  order  to  facilitate  compliance  with 
transfer  agents’  requirements  for 
verification  of  signatures  on  guarantees 
made  by  member  organizations,  SCCP 
and  PHLX  jointly  administered  a 
signature  guarantee  program  for  their 
members.  PHLX  and  SCCP  members 
could  subscribe  to  the  joint  PHLX/S(XP 
signature  guarantee  program,  in  an 
arrangement  in  which  PHLX  and  SCCP 
provided  sample  signatures  to  transfer 
agents  of  certain  authorized  officers 
and/or  employees  under  powers  of 
attorney  filed  with  PHLX  and  SCCP 
under  PHLX  Rules  327  and  340  and 
guaranteed  the  signature  to  any 
assignment  or  power  of  substitution 
executed  by  such  authorized  persons. 
SCCP  maintained  an  extensive  file  of 
sample  authorized  signatures  provided 
by  participating  organizations  and  made 
these  samples  available  to  transfer 
agents. 

In  light  of  the  recently  adopted  Rule 
17Ad-15  imder  the  Act,®  SCCP  has 
decided  to  eliminate  its  existing 
signature  guarantee  program,  and  accept 
as  signature  guarantees  a  medallion  or 
imprint  evidencing  participation  in  a 
signature  guarantee  program  as  defined 
in  Rule  17Ad-15  under  the  Act.  In 
addition,  the  proposed  rule  change  adds 
language,  based  on  the  Uniform  - 
Commercial  Code  Section  8-312,  stating 
that  a  signature  guarantee  is  a  warranty 
of  the  genuineness  of  the  signature,  the 
appropriateness  of  the  endorser,  and  the 
legal  capacity  of  the  endorser. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 

*  17  CFR  240.17Ad-15(g)(3)  (1992). 

“  Neither  S(X]P  nor  PHLX  plan  to  ofrer  or 
administer  a  "signature  guarantee  program." 

•Rule  17Ad-15  empowers  transfer  agents  to 
establish  guidelines  for  acceptable  “signature 
guarantee  programs"  as  contemplated  by  Rule 
17Ad-lS.  Non-participants  in  such  a  “signature 
guarantee  program"  rfsk  rejection  of  transfers. 

^  15  U.S.C.  7eq-l(b)(3)(F)  (1988). 
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agency  be  designed  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transactions,  and  to  remove 
impediments  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.  In 
enacting  section  17A  of  the  Act, 

Congress  foimd  that  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  including  the 
transfer  of  record  ovtmership  and  the 
saf^;uarding  of  securities  and  funds 
related  thereto,  are  necessary  for  the 
protecticm  of  investors  and  person 
facilitating  transactions  by  and  acting  on 
behalf  of  investors.* 

By  eliminating  its  signature  guarantee 
program,  SCCP  will  streamline  the 
signature  guarantee  process.  The 
cumbersome  signature  card  system  will 
be  replaced  by  a  signature  guarantee 
program  as  described  in  Rule  17Ad-15 
under  the  Act.  Consequently,  the 
Commission  believes  that  the  {Nroposal 
is  consistent  with  section  17A(b)(3)(F) 
of  the  Act  in  that  it  will  remove  an 
impediment  to  the  transfer  of  record 
ownership  and  thus  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

Section  17A(d)(5)  of  the  Act*  requires 
that  a  registered  transfer  agent  may  not, 
directly  or  indirectly,  engage  in  any 
activity  in  connection  with  the 
guarantee  of  a  simature  of  an  endorser 
of  a  security,  inmuding  the  acceptance 
or  rejection  of  such  guarantee,  in 
contravention  of  su^  rules  and 
regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in 
the  pubhc  interest,  for  the  protection  of 
investors,  or  to  facilitate  the  equitable 
treatment  of  financial  institutions  which 
issue  such  guarantees.  The  Commission 
believes  that  SCCP’s  amendment  to  its 
definition  of  “signature  guarantee”  to 
include,  as  an  acceptable  “signature 
guarantee,”  a  medallion  imprint  or 
stamp  evidencing  member^p  or 
participation  in  a  signature  guarantee 
program  as  defined  in  Rule  17Ad-15 
imder  the  Act  is  consistent  with  section 
17A(d)(5)  of  the  Act  and  Rule  17Ad-15, 
which  implements  that  section. 

The  Conunission  also  believes  that  the 
addition  of  language  consistent  with 
Uniform  Commercial  Code  Section  8- 
312  fosters  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions.  The  New  York 
Stock  Escdiange  has  adopted  similar 
language  in  its  Rule  210,  and  The 
Midwest  Stock  Exchange  is  considering 


•15  U.SXL  78(^l(aMl)(A)  (1988). 
•15  U.S.C  78<)-l(d)(5)  (Supp.  1993). 


adding  a  corresponding  provision  to  its 
rules.**  The  adoption  ^  unifonn 
language  promotes  cooperation  in  the 
clearance  and  settlement  of  securities 
transactions  consistoit  vdth  the 
requirements  of  section  17A(b)(3)(F). 

m.  Conclusion 

On  the  basis  of  the  fcnegoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  vrith  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-92-03)  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-16672  Filed  7-13-93;  8:45  am) 
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[Release  No.  34-32604;  File  No.  SR-Amex- 
92-11] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Amending  the 
Minor  Rule  Violation  Fine  System 
Under  Rule  590  and  Minor  Rule 
Violation  Enforcement  and  Reporting 
Plan 

July  8, 1993. 

Pursuant  to  sections  19(b)(1)  and 
(d)(1)  of  the  Securities  Exchange  Act  of 
1934  (“Act”),*  notice  is  hereby  given 
that  on  April  22, 1992,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange”)  ^ed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
February  16, 1993  the  Amex  submitted 
to  the  Commission  Amendment  No.  1  to 
the  proposal.^  The  Commission  is 
publisl^g  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 


’•Conversation  between  Murray  Rosa,  Secretary, 
SCCP,  and  Christine  Sibilie,  Staff  Attorney, 

Division  of  Market  Regulation,  Commission 
(January  12, 1993). 

>  15  U.S.C  78s(b)(l)  and  (d)(1)  (1988). 

•  See  lettw  from  GeraldiiM  M.  Brindisi,  Corporate 
Secretary,  Amex,  to  Diana  Luka-Hopson,  Branch 
Chief,  Comnussion,  dated  February  12, 1993. 
Amendtneid  No.  1  autborizae  the  Exdunge’s  Minor 
Floor  Violation  Disciplinary  Committee  the 
authocity  to  fine  floor  members  for  certain  mirux 
floor  violations. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Sabstance  of 
the  Proposed  Rule  Change 
The  Exchange  is  proposing  to  amend 
its  minor  rule  violation  fine  system 
contained  in  Amex  Rule  590  to  give  the 
Exchange’s  Minor  Floor  Violation 
Disciplinary  (Dommittee  the  authority  to 
fine  floor  members  for  certain  minor 
rule  violations.  The  following  is  the  text 
of  the  proposed  rule  change:  (Brackets 
indicate  deletions;  italics  indicate 
proposed  new  language); 

Minor  Rule  Violation  Fine  Systems 


Rule  590.  (a)  Notwithstanding  Article  V, 
Section  1(b)  of  the  Constitution,  [tbe 
Exchange  may]  a  fine  not  to  exceed 
$5,000  may  be  imposed,  subject  to  the 
requirements  set  forth  herein,  [impose  a 
fine,  not  to  exceed  $5,000]  on  any 
member,  member  organization, 
approved  person  or  employee  of  a 
member  or  member  organization,  with 
respect  to  [any]  those  rule  violations 
listed  below  in  Paragraphs  (g)  and  (h)  of 
Part  1  of  this  Rule.  The  Exchange’s 
Enforcement  Department  is  authorized 
to  impose  fines  for  those  rule  violations 
listed  in  Paragraph  (g)  and  the 
Exchange’s  Minor  Floor  Violation 
Disciplinary  Committee  is  authorized  to 
impose  fines  for  those  listed  in 
Paragraph  (h). 

(b)  In  any  action  taken  (by  the 
Exchange]  pursuant  to  Part  1  of  this 
Rule,  any  person  against  whom  a  fine  is 
imposed  snail  be  served  as  provided  in 
Article  V,  Section  1(b)  of  the 
Constitution  with  a  written  statement, 
signed  by  an  authorized  officer  of  the 
Exchange’s  Enforcement  Department  in 
the  case  of  those  rule  violations  listed  in 
Paragraph  (g)  or  by  an  authorized 
member  of  the  Exchange’s  Minor  Floor 
Violation  Disciplinary  Committee  in  the 
case  of  those  rule  violations  listed  in 
Paragraph  (h),  setting  forth:  (i)  the  rule 
or  rules  alleged  to  have  been  violated, 
(ii)  the  act  or  omission  constituting  each 
such  violation,  (iii)  the  fine  impost  for 
each  violation,  and  (iv)  the  date  by 
which  such  determination  becomes 
final  and  such  fine  becomes  due  and 
payable  to  the  Exchange,  or  such 
determination  must  be  contested  as 
provided  below,  such  date  to  be  not  less 
than  20  days  after  the  date  of  service  of 
the  written  statement. 

(c)  No  change 

(d)  Any  person  against  whom  a  fine 
is  imposed  pursuant  to  Part  1  of  this 
Rule  may  contest  the  [Exchange’s] 
determination  by  filing  with  the 
Secretary  of  the  Exchange  not  later  than 
the  date  by  which  such  determination 


Part  1 

(General  Rule  Violations 
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must  be  contested,  a  written  response 
meeting  the  requirements  of  an 
“Answer”  as  provided  in  Article  V, 
Section  1(b)  of  the  Constitution,  at 
which  point  the  matter  shall  become 
subject  to  the  provisions  of  Article  V, 
Section  1(b),  fa  emy  such  formal 
disciplinary  proceeding,  if  the 
Disciplinary  Panel  determines  that  the 
person  charged  is  guilty  of  the  rule 
violation(s)  alleged,  the  Panel  shall  be 
free  to  impose  any  one  or  more  of  the 
disciplinary  sanctions  authorized  by  the 
Exchange’s  Constitution  and  rules. 

(e)  The  maximum  fine  authorized 
imder  Part  1  of  this  Rule  (i.e.,  for 
violations  subsequent  to  a  second 
offense  as  set  forth  in  Paragraphs  (g)  and 
(h)),  may  be  imposed  for  a  first  or 
second  offense  if  warranted  \mder  the 
circumstances  [in  the  view  of  the 
Exchange’s  Enforcement  Department]. 

(f)  The  Exchange  shall  issue  an 
information  circular  to  the  membership 
horn  time  to  time  listing  the  Exchange 
Constitution  end  rule  provisions  (listed 
below  in  Paragraphs  (^  and  (h))  as  to 
which  (the  Exchange  may  impose]  fines 
can  be  imposed  as  provided  in  Part  1  of 
this  Rule.  Such  list  shall  indicate  the 
specific  dollar  amount  that  may  be 
imposed  as  a  fine  hereunder  with 
respect  to  any  violation  of  any  such 
rule. 

(g)  The  following  is  a  list  of  the  rule 
violations  and  applicable  fines  that  may 
be  imposed  by  the  [Exchange] 
Exchange's  Enforcement  Department 
pursuant  to  Part  1  of  this  Rule. 

1.  Violation  of  short  sale  rule.  (Rule  7) 

2.  Violation  of  registered  trader 
stabilization  requirements.  (Rules 
111(b),  111(e),  114.02  and  114.03) 

3.  Violation  of  position  limit  rules. 
(Rules  904  and  904C) 

4.  Violation  of  exercise  limit  rules. 
(Rules  905  and  905C) 

5.  Violation  of  option  exercise  rule. 

(Rule  980) 

6.  Failure  to  submit  books  and  records, 
to  furnish  information,  or  to  appear 
and  testify  within  the  time  period 
required  by  the  Exchange.  (Article  V, 
Section  (4)  (h),  (j)  and  (k)  and  Rule  31) 

7.  Failure  to  submit  audit  trail  data  or 
failure  to  submit  accurate  audit  trail 
data  (Article  V,  Section  (4)  (h),  (j)  and 
(k)  and  Rule  31) 

8.  Violation  of  record-keeping 
requirements.  (Rules  153  and  180) 

9.  Violation  of  reporting  rules.  (Rules 
111,  114.06,  341.09,  342(f),  906  and 
906C) 

10.  Violation  of  principal/agent 
prohibition.  (Rules  111(c)  and  950(c)) 

11.  Failure  to  follow  proper  procedure 
when  establishing  a  long  term 
investment  account.  (Rule  1 70, 
Commentary  .07) 


1 2.  Failure  to  properly  mark  or  identify 
and  represent  upstairs  orders  as 
required  under  Exchange  rules. 


Fine  amount 

Individual  i 

_ 1 

Member  or- 
i  ganization 

1st  Offense . 

$500  1 

$1,000 

2nd  Offense®  ... 

$1,000  1 

i  $2,500 

Subsequent  Of- 

fense . 

i  $2,500 

1  $5,000 

^  For  the  purposes  of  paragraphs  (g)  and 
(h),  second  and  subsequent  offenses  are 
counted  during  a  rolling  12  month  period. 


(h)  The  following  is  a  list  of  the  rule 
violations  and  applicable  fines  that  may 
be  imposed  by  the  Exchange’s  Minor 
Floor  Violation  Disciplinary  Committee 
pursuant  to  Part  1  of  this  Rule. 

1.  Violation  of  registered  option  trader 
zone  requirement.  (Rule  958, 
Commentary  .03,  and  Exchange 
policy) 

2.  Failure  to  comply  with  the  SEC  firm 
quote  rule  and  honoring  10-up  market 
for  customer  option  orders.  (SEC  Rule 
1  lAcl-1  and  Rule  958A) 

3.  Failure  to  quote  options  markets 
within  the  maximum  quote  spread 
differentials.  (Rules  958  (c)  and  950 
(n)) 

4.  Failure  to  comply  with  option 
solicitation  procedures.  (Rule  950  (d). 
Commentary  .03) 

5.  Violation  of  Off-Floor  trading 
prohibition.  (Rule  958  (g)) 

6.  Failure  to  comply  with  Exchange’s 
Auto-Ex  policy. 

7.  Failure  to  properly  mark  or  identify 
and  represent  Floor  orders  as  required 
under  Exchange  rules. 

8.  Violation  of  the  Exchange’s  delayed 
opening  policy. 


Fine  AnfKHjnt 

Individual 

Member 

Organiza¬ 

tion 

1st  Offense . 

$500 

$1,000 

2nd  Offense . 

$1,000 

$2,500 

Subsequent  Offense 

$2,500 

$5,000 

.  .  .  COMMENTARY 

.01  No  change. 

.02  No  change. 

.03  Any  person  that  contests  a  fine 
imposed  under  Rule  590  will  be 
required  to  pay  a  $100  fee  to  contest 
such  fine,  which  will  be  reimbursed  if 
the  Disciplinary  Panel  finds  the  person 
not  guilty  of  the  alleged  rule  violation. 

.04  If  a  fine  imposed  by  the 
Exchange’s  Minor  Floor  Violation 
Disciplinary  Committee  under 
Paragraph  (h)  of  Part  1  of  this  Rule  is 
contested,  the  Exchange  Disciplinary 
Panel  hearing  the  matter  in  accordance 
with  the  provisions  of  Article  V,  Section 
1(b)  of  the  Constitution  shall  be 


composed  of  three  members  of  the 
Minor  Floor  Violation  Disciplinary 
Committee,  none  of  whom  shall  have 
participated  in  the  decision  to  impose 
the  fine. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

fa  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  the  Exchange’s  Committee 
on  Specialist  and  Registered  Trader 
Performance  (“Performance 
Committee”)  is  delegated  authority  by 
the  Board  of  Governors  (“Board”)  to 
review  specialist  and  registered  trader 
performance  and  to  take  certain  actions 
in  an  effort  to  improve  inadequate 
performance.  Among  the  actions  it  can 
take  are  the  following:  Sending 
admonitory  letters;  prohibiting 
specialist  tmits  from  applying  for 
allocations  for  specific  periods  of  time; 
recommending  to  the  Allocations 
Committee  that  securities  be  reallocated; 
and  referring  the  matter  to  the 
Exchange’s  Enforcement  Department  for 
further  action.  With  respect  to  certain 
minor  floor  violations  that  it  reviews, 
the  Performance  Committee  does  not 
have  an  adequate  way  to  deal  effectively 
with  the  problem  of  recurring 
violations.  Where  there  have  been  prior 
violations,  an  admonitory  letter  is 
generally  viewed  as  inadequate,  while 
the  Performance  Committee’s  other 
remedies  are  often  seen  as  too  severe  to 
impose  in  the  case  of  minor  rule 
violations.  The  Exchange  has  created  a 
new  Committee  composed  of  Floor 
members,  the  Minor  Floor  Violation 
Disciplinary  Committee  (“Disciplinary 
Committee”),  giving  it  the  authority  to 
review  these  minor  floor  violations  and 
fine  floor  members  imder  the 
Exchange’s  minor  rule  violation  fine 
system  (Rule  590).  Giving  fining 
authority  to  this  new  Disciplinary 
Committee  will  allow  the  Exchange  to 
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maintain  the  non-disciplinaTy  nature  of 
the  Performance  Committee. 

Currently  under  Part  1  of  Rule  590, 
the  Exchange's  Enforcement  Department 
is  authorized,  after  a  matter  has  been 
referred  to  it,  to  impose  fines  ranging 
fiom  $500  to  $2,500  against  individ^ls 
and  from  $1,000  to  $5,000  against 
member  firms,  for  a  series  of  substantive 
minor  rule  violations  listed  in  the  rule.'* 
The  member  or  member  organization 
may  plead  guilty  and  pay  the  fine  or 
contest  the  charge  and  request  a  hearing 
before  an  Exchange  Disciplinary  Panel.” 

Under  the  new  proposm,  certain 
minor  floor  violations  will  be  added  to 
Part  1  of  Rule  590,  with  the  Disciplinary 
Committee  being  authorized  to  impose  a 
fine  under  the  rule  with  respect  to  those 
particular  violations.”  The  same  due 
process  procedures  will  apply,  with  the 
member  or  member  organization  being 
able  to  plead  guilty  and  pay  the  fine  or 
contest  the  charge  and  request  a  hearing 
before  an  Exchange  Disciplinary  Panel 
The  Disciplinary  Panel  will  be 
composed  of  th^  members  of  the 
Disciplinary  Committee,  none  of  whom 
will  have  participated  in  the  initial 
decision  to  impose  the  fine.'  To 
discourage  fiivolous  hearing  requests,  a 
$100  fee  will  be  charged  to  contest  a 
fine,  which  will  be  reimbursed  if  the 
Panel  finds  the  person  not  guilty  of  the 
alleged  rule  violation.*  The  fines 
imposed  by  the  Disciplinary  Committee 
under  this  proposal,  ^e  all  fines 
imposed  xmder  Rule  590,  will  be 
reported  as  disciplinary  actions  to  the 
Commission  as  required  by  Commission 
Rule  19d-l.* 

The  Amex  believes  that  the  Rule  590 
fine  system  has  worked  well  in  practice, 
providing  for  convenient  and  quick 
resolution  of  minor  rule  violations.  The 
Amex  believes  that  allowing  the 
Disciplinary  Committee  to  impose  fines 
under  Rule  590  will  provide  it  with  a 
very  meaningful  deterrent  to  deal  more 
efficiently  with  these  minor  floor 


*  Part  of  Riile  590  provides  for  a  fine  system  for 
Boor  decorum  violatiQDs;  Part  3  authorizes  fuies  for 
the  late  filing  of  reports  required  to  be  submitted 
to  the  Exchange. 

*  See  Amex  Constitution,  Article  V,  Section  1(b) 
and  Amex  Rule  590(c)  and  (d). 

*ln  addition  to  imposing  fines,  the  Disciplinary 
Committee  will  also  have  the  authority  to  smid 
admonibM^  letters  and  refer  matters  to  the 
Enforcemoit  Department  for  further  action. 

'  See  proposed  Amex  Rule  590,  Commentary  .04. 

*  See  proposed  Amex  Rule  590,  Commentary  .03. 

•A  self-regulatory  organization  ("SROI  is 

required,  pursuant  to  Rule  19d-l(cKl).  to  file 
promptly  with  the  Commissicm  any  final 
disciplinary  action  taken  by  the  SRO.  However, 

Rule  19d-l(c)(2)  establishes  that  minor  rule  plan 
determinations,  imposing  fines  not  exceeding 
S2.500,  are  not  deemed  final,  thereby  permitting  the 
SRO  to  report  the  action  to  the  Commission  on  a 
quarterly,  as  opposed  to  immediate,  basis. 


violations.  The  proposed  list  of  minor 
floor  violations  for  which  the 
Disciplinary  Committee  will  have  fining 
authority  is  set  forth  in  proposed 
paragraph  (h)  of  Rule  590.  The  current 
list  of  nUe  violations  for  which  the 
Enforcement  Department  has  fining 
authority  under  paragraph  (g),  Rule  590, 
is  also  being  expanded  with  the 
addition  of  three  new  violations.*® 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
is  general  and  furthers  the  objections  of 
Section  6(b)(6]  in  particular  in  that  it  is 
intended  to  assure  that  Exchange 
members  and  member  firms  are 
appropriately  disciplined  for  rule 
violations. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
(Commission  may  desimate  up  to  90 
days  of  such  date  if  it  ^ds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  ot  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


’"The  Exchange  has  also  requested  approval, 
under  Rule  19d-l(cK2),  17  CFR  240.19d-l(c)(2),  to 
amend  its  Rule  19d-l  minor  rule  violation 
enforcement  and  reporting  plan  to  include  the 
amendments  contained  in  this  proposal.  See  letter 
from  Geraldine  M.  Brindisi,  Corporate  Secretary, 
Amex,  to  Mary  Revell,  Branch  Chief,  Commission, 
dated  April  21, 1992.  The  Commission  approved 
Amex  Rule  590  in  Securities  Exchange  Act  Release 
No.  21918  (April  3, 1985),  50  FR  14068  (April  9. 
1985)  (File  No.  4-260)  and  the  .\mex's  minor  rule 
violation  enforcement  and  reporting  plan  in 
Securities  Exchange  Act  Release  No.  27543 
(December  15, 1989),  54  FR  53223  (December  27, 
1989)  (File  No.  SR-Amax-89-06),  relieving  the 
Amex  of  the  current  reporting  requirements 
imposed  undw  Section  19(dKl)  of  the  Act.  The 
Commission  notes  that  Rule  590  fines  In  excess  of 
S2300  are  not  considered  assessed  pursuant  to  the 
Plan  and,  accordingly,  must  be  reported  on  an 
immediate  basis  to  the  Commission  under  Section 
19(dKl)  of  the  Act. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  (Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
shoidd  refer  to  File  No.  SR— Amex-92- 
11  and  should  be  submitted  by  August 
4, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-16666  Filed  7-13-93;  8:45  am) 
BIUMQ  CODE  Mie-Ot-M 


[Release  Na  34-32595;  FUe  Ho.  24-BSEC:C- 
92-01) 

Self-Reguiatoiy  Organizations;  The 
Boston  Stock  Exchange  Clearing 
Corp.;  Order  Approving  Proposed  Rule 
Change  Relating  to  the  Resdssion  of 
Its  Signature  Guarantee  Program 

July  7, 1993. 

On  December  22, 1992,  The  Boston 
Stock  Exchange  Clearing  (Corporation 
(“BSE(X‘’)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),* 
concerning  the  elimination  of  its 
Signature  Guarantee  Program 
("Program”).  On  March  18, 1993,  notice 
of  the  proposed  rule  change  was 
published  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.'  No  comments  were  received. 
For  the  reasons  discussed  below,  the 


’  15  U.S.C.  78s{bKl). 

^  Securities  Exchange  Act  Release  No.  31985 
(March  11. 1993).  58  FR  14602. 
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Commission  is  approving  the  proposed 
rule  change. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rtile 
change  is  to  eliminate  the  BSECC 
Program.  In  order  to  facilitate 
compliance  with  transfer  agents* 
requirements  for  verification  of 
signature  guarantees  by  Boston  Stock 
Exchange  (“BSE”)  and  BSECC  member 
organizations,  BSECC  administered  a 
signature  card  program.  BSECC’s 
Program  had  been  open  to  any  BSE 
broker-dealer  or  specialist  member,  as 
well  as  members  of  BSECC.  Under  its 
Program,  BSECC  furnished  issuers  and 
transfer  agents  specimen  signature  cards 
of  authorized  personnel  of  Program 
participants  and  guaranteed  the 
signatures  of  such  authorized  personnel. 

On  January  6, 1992,  the  Commission 
adopted  Rule  17Ad-15  under  the  Act,® 
which  allows  transfer  agents  to  reject 
signature  guarantees  from  eligible 
guarantor  institutions  that  do  not 
participate  in  a  "signature  guarantee 
program”  as  defined  in  rule  13Ad-15.  In 
light  of  new  Commission  Rule  17 Ad-1 5 
under  the  Act,^  BSECC  is  eliminating  its 
Program.  In  addition,  BSECC  does  not 
plan  to  offer  or  administer  a  ‘'signature 
guarantee  program**  as  defined  in  Rule 
17Ad-15  under  the  Act.® 

II.  Discussion 

The  Commission  believes  that 
BSECC’s  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act 
and,  specifically,  vrith  Sections 
17A^){3)(A)  and  (F).®  Those  sections 
require  a  clearing  agency  to  be 
organized  and  its  rules  designed  to 
promote  the  prompt  and  acciurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible. 

By  eliminating  its  Program,  BSECC 
will  greatly  streamline  the  signature 
guarantee  process  by  eliminating  the 
need  for  the  cumbersome  signature  card 
system.  Consequently,  the  Commission 
believes  that  the  proposal  is  consistent 
with  section  17A(b){3)(F)  of  the  Act'  in 
that  it  will  remove  an  impediment  to  the 
transfer  of  record  ownership  and  thus 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  help  to  assiire  the 
safeguarding  of  securities  and  funds 
which  are  in  BSECC’s  custody  or  control 


^  Securities  Exchai^e  Act  Release  No.  30146 
(January  6, 1992).  57  FR  1082. 

♦  17  CFR  240.17Ad-15  (1992). 

»/d. 

•  15  U.S.C  78q-l(bK3XA)  and  (F). 

'  15  u  s  e.  78q-l  (b)(3)(F). 


or  for  which  it  is  responsible.  The 
Commission  further  believes  that  the 
proposed  rule  change  is  consistent  with 
section  17 Ad-5  of  the  Act®  and  Rule 
17Ad-15  which  implements  that 
section. 

III.  Conclusions 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SE-BSECC-92- 
01)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-16667  Filed  7-13-93;  8:45  am) 
BILUNC  CODE  MKMtl-M 


[Release  No.  34-32593;  File  No.  SR-tCC- 
93-01] 

Self-Regulatory  Organization;  The 
Intermarket  Clearing  Corp.;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Scheduling  of  Board 
Meetings 

July  7, 1993, 

On  May  11, 1993,  The  Intermarket 
Clearing  Corporation  ("ICC”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  (File  No.  SR-ICC- 
93-Dl)  tmder  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  *  to  allow  ICC’s  Board  of 
Directors  (“Board”)  greater  flexibility  in 
scheduling  regular  Board  meetings. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  June  7, 1993.* 
No  comment  letters  were  received.  This 
order  approves  ICC’s  proposal. 

I.  Description 

ICC’s  current  By-Laws  require  the 
Board  of  Directors  to  hold  regular 
meetings  on  a  monthly  basis.  The  By- 
Laws  further  require  that  unless  the 
Board  by  resolution  provides  otherwise 
with  respect  to  a  particular  meeting, 
regular  meetings  in  even-numbered 
months  are  to  be  held  at  ICC’s  offices  in 
Chicago,  Illinois,  and  regular  meetings 
in  odd-numbered  months  are  to  be  held 
at  ICC’s  offices  in  New  York,  New  York. 


•15  U.S.C  78q-l(dK5). 

•17  CFR  200.30-3(a)(12)(1992). 

‘  15  U.S.C  76(b)(1)  (1988). 

•  Securities  Exchange  Act  Release  No.  32389  (May 
28. 1993).  58  FR  31986. 


ICC  has  foimd  that  it  is  difficult  to 
convene  all  of  the  Directors  on  a 
monthly  basis.  Moreover,  it  is  costly  and 
time  consuming  for  ICC  to  prepare  for 
and  hold  such  frequent  meetings  of  the 
Board.  ICC  has  determined  that  the 
Board  can  fulfill  its  duties  of  managing 
the  business  and  affairs  of  ICC  with  less 
frequent  meetings.  Accordingly,  the 
proposed  By-Law  change  eliminates  the 
monthly  meeting  requirement  and 
allows  the  Board  to  schedule  regular 
meetings  at  such  times  as  the  Board 
shall  provide  by  resolution.® 

The  proposed  By-Law  changb  also 
allows  for  more  flexibility  with  respect 
to  the  site  of  the  Board’s  regular 
meetings.  The  practice  of  alternating 
between  New  York  and  Chicago  was 
originally  adopted  in  order  to  make  it 
more  convenient  for  the  Member 
Directors  who  resided  in  New  York  to 
attend  meetings.  However,  ICC’s 
Member  Directors  now  reside  in  all 
parts  of  the  country.  Accordingly,  ICC 
believes  that  the  Board  should  have  the 
authority  to  select  an  appropriate  site 
for  each  meeting.  The  proposed  By-Law 
change  grants  that  authority  by  allowing 
the  Board  to  meet  at  such  places  as  it 
shall  provide  by  resolution.® 

n.  Discussion 

Section  19(b)(2)(A)  of  the  Act® 
requires  that  the  Commission  shall 
approve  a  proposed  rule  change  of  a 
self-regulatory  organization  if  it  finds 
that  such  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  applicable  rules  and 
regulations  thereimder.  Section 
17A(b)(3)(A)  of  the  Act  ®  requires  that  a 
clearing  agency  shall  not  be  registered 
imless  the  Commission  determines  that 
such  clearing  agency  is  so  organized  and 
has  the  capacity  to  be  able  to  comply 
with  the  provisions  of  section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  because  the  proposed  rule  change 
will  enable  ICC  to  schedule  regular 
Board  meetings  at  times  and  places  as 
needed  to  conduct  the  business  affairs 
of  ICC,  it  should  enable  ICC  to  function 
more  efficiently  without  diminishing  its 
ability  to  perform  its  statutory 


•  ICC  plans  to  hold  regular  Board  meetings  every 
other  month.  Telephone  conversation  between 
James  C.  Yong,  Vice  President  and  Assistant 
Secretary.  ICC,  and  Peter  R.  Geraghty,  Attorney, 
Division  of  Market  Regulation,  Commission  ()^y 
17, 1993). 

•  All  Board  meetings  are  expected  to  be  held  in 
Chicago  except  for  one  meeting  each  year  to  be  held 
in  Washington,  DC,  and  one  meeting  each  year  to 
be  held  at  a  site  to  be  determined.  Id. 

•  15  U.S.C.  78s(b)(2XA). 

•  15  U.S.C.  78q-l(b)(3)(A). 
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obligations  as  a  registered  clearing 
agency  under  section  17A  of  the  Act. 

m.  Conclusion 

It  is  therefore  ordered,  Pmsuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR-ICC- 
93-01)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretmy. 

|FR  Doc.  93-16668  Filed  7-13-93;  8:45  am) 
BaUNG  CODE  M10-01-ai 


[Release  No.  34-32594;  File  No.  SR-MSRB- 
93-31 

Self-Regulatory  Organizations;  The 
Municipal  Securities  Rulemaking 
Board;  Order  Approving  a  Proposed 
Rule  Change  Relating  to  Settlement 
Dates  for  When,  As,  and  if  issued 
Transactions 

July  7, 1993. 

On  March  23, 1993,  the  Municipal 
Securities  Rulemaking  Board  (“MSRB’* 
or  "Board”)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission”)  a  proposed  rule  change 
(File  No.  SR-MSR^93-03)  imder 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”).*  The 
filing  proposes  to  amend  MSRB  Rule  G- 
12(b)(ii)(C)  to  require  managing 
underwriters  for  nearly  all  new  issues  of 
municipal  sectirities  to  provide  a 
registered  clearing  agency  offering 
automated  comparison  services  for 
municipal  securities  tremsactions  with 
the  settlement  dates  of  new  issues  as 
soon  as  they  are  knoivn  and  thereafter 
to  inform  immediately  the  registered 
clearing  agency  of  any  changes  in  such 
settlement  dates.  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  June  7, 1993.*  No  comment  letters 
were  received.  This  order  approves  the 
MSRB's  proposal. 

1.  Description 

MSRB  Rule  G-12(b)  establishes 
imiform  settlement  dates  for 
transactions  in  mrmicipal  securities.  For 
when,  as,  and  if  issued  (collectively 
referred  to  as  "when-issued”) 
transactions,  Rule  G-12(b)(ii)(C) 
currently  requires  the  managing 
underwriter  in  a  new  issue  of  municipal 
securities  that  are  to  be  compared 
through  the  automated  comparison 


'15  U.S.C  r8s(bM2). 

•l7CFR200.30-3(a)(12). 

*  IS  U.S.C.  78(b)(1)  (1988). 

'  SecarltlM  Exchange  Act  Release  No.  32390  (May 
28, 1993),  58  FR  31987. 


facilities  of  a  registered  clearing  agency 
to  provide  the  registered  clearing  agency 
with  not  less  than  six  business  days 
notice  of  the  settlement  date  of  the 
issue.®  Furthermore,  in  such 
transactions  the  settlement  date  can  not 
be  less  than  five  business  days  after  the 
notice  of  the  settlement  date  is  provided 
to  the  registered  clearing  agency.  The 
proposed  rule  change  amends  Rule  G- 
12(b)(ii)(C)  to  require  the  managing 
underwriter  in  a  new  issue  of  mimicipal 
securities  that  are  to  be  compared 
through  the  automated  comparison 
facilities  of  a  registered  clearing  agency 
to  provide  the  registered  clearing  agency 
with  notice  of  the  settlement  date  for  the 
issue  as  soon  as  it  is  known  and 
thereafter  to  provide  the  registered 
clearing  agency  with  immediate  notice 
of  any  Ganges  in  the  settlement  date. 

The  amendment  to  Rule  (5-12(b)(ii)(C) 
is  critical  to  the  success  of  the  National 
Securities  Clearing  Corporation's 
("NSCC”)  redesigned  municipal 
transaction  comparison  system,  which 
is  known  as  the  Fixed  Income 
Transaction  System  ("FirS”).®  FITS  is 
designed  to  improve  the  initial 
comparison  rate  for  when-issued 
transactions,  which  currently  is  less 
than  fifty  percent.®  The  Board  believes 
one  reason  for  the  low  comparison  rate 
in  when-issued  transactions  is  that  the 
two  parties  to  a  when-issued  transaction 
sometimes  submit  the  transaction  for 
comparison  in  different  formats.  For 
example,  one  party  may  submit  the 
transaction  using  a  dollar  price  or  yield 


*MSRB  Rule  G-12(f)(i)  currently  requires,  with 
two  limited  exceptions,  that  transactions  in 
municipal  securities  be  submitted  to  a  registered 
clearing  agency  for  automated  trade  comparison. 

One  exception  is  for  transactions  involving  a 
security  inelimble  for  comparison  in  an  automated 
system  (e.g.,  those  transactions  Involving  a  security 
without  an  assigned  CUSIP  number).  The  other 
exception  involves  transactions  where  at  least  one 
party  to  the  transaction  is  neither  a  direct  nor  an 
Indirect  member  of  a  registered  clearing  agency 
oRering  an  automated  comparison  system.  The 
MSRB  has  recently  filed  a  proposed  rule  change 
with  the  Commission  to  amend  Rule  G-12(i)(i)  to 
require  that  all  interdealer  transactions  in 
municipal  securities  that  are  eligible  for  automated 
comparison  be  submitted  for  comparison  in  an 
automated  comparison  system.  A  dealer  engaging  in 
interdealer  transactions,  therefore,  will  be  required 
to  have  access  to  an  automated  comparison  system 
either  through  direct  membership  in  a  registered 
clearing  agency  m  through  an  agent  who  is  a 
member  of  a  registered  clearing  agency.  Securities 
Exchange  Act  Release  No.  32262  (May  4, 1993),  58 
FR  27757  (File  No.  SR-MSRB-93-06)  (notice  of 
filing  of  proposed  rule  change). 

*  Securities  Exchange  Act  Release  No.  31960 
(March  8. 1993),  58  FR  13658  (File  No.  SR-NSCC- 
03-2)  (notice  of  filing  of  proposed  rule  change  to 
implement  FITS). 

*  Although  the  rate  of  successful  comparisons  in 
the  Initial  comparison  cycle  of  NSCC’s  current 
system  is  relatively  high  for  regular  way 
transactions  (78.7  percent  as  of  February  1993),  the 
initial  comparison  rate  for  when-issued  transactions 
is  much  lower  (40.5%  as  of  Frimiary  1993). 


format  ("when-issued  format”)  while 
the  contraside  may  submit  the 
transaction  using  a  settlement  date  and 
final  monies  format.  NSCC’s  current 
municipal  securities  comparison  system 
requires  that  all  transactions  executed 
more  than  five  business  days  prior  to 
the  settlement  date  for  a  new  issue  be 
submitted  using  a  when-issued  format 
while  all  transactions  executed 
thereafter  be  submitted  using  a  final 
monies  format. 

NSCC’s  current  system  cannot 
compare  a  submission  in  a  when-issued 
format  with  a  submission  in  a  final 
monies  format  because  NSCC  does  not 
always  know  the  settlement  date  during 
the  when-issued  period.  FITS  has  the 
ability  to  compare  when-issued  trade 
information  even  when  one  side  of  the 
transaction  submits  the  information  in  a 
when-issued  format  and  the  other  side 
submits  the  information  using  a  final 
monies  format.  This  ability  should 
improve  the  when-issued  comparison 
rate. 

For  FITS  to  operate  successfully,  it  is 
critical  that  NSCC  be  advised  of  the 
settlement  date  as  soon  as  possible. 

FITS  needs  the  settlement  date  in  order 
to  compute  final  monies  for  those 
transactions  submitted  in  a  when-issued 
format.  By  computing  final  monies, 

FITS  is  able  to  make  comparisons  of 
submissions  in  when-issued  format  with 
submissions  in  final  monies  format.  In 
addition,  amended  Rule  G-12(b)(ii){C) 
requires  the  managing  underwriter  to 
inform  immediately  NSCC  of  any 
changes  in  the  settlement  date  if 
changes  occur  subsequent  to  the  initial 
notification.  This  will  allow  FITS  time 
to  recompute  final  monies  for 
comparison  and  settlement  purposes. 


Section  15B(b)(2)(C)*  of  the  Act 
requires  that  the  Board  propose  and 
adopt  rules  that  are  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
mimicipal  securities.  The  amendment  to 
Rule  G-12(b)(ii)(C)  is  an  independent 
but  vital  component  of  FITS  and  is 
ultimately  necessary  for  the  success  of 
the  system  and  for  an  improved  rate  of 
comparison  for  when-issued 
transactions.'  By  requiring  that  NSCC  be 


•  15B  U.S.C.  78o-4(b)(2)(C). 

'  Earlier  trade  comparison  has  been  identified  as 
a  prerequisite  to  shortening  the  settlement  cycle  in 
the  United  States  clearance  and  settlement  system. 
The  proposed  rule  change,  in  conjunction  with 
NSCC's  FITS,  should  significantly  improve  the 
comparison  rate  for  when-issned  transactions  in 
municipal  securities  and  should  facilitate  moving 
fi'om  a  five  business  day  settlement  cycle  to  a  three 


n.  Discussion 
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provided  with  timely  notice  of  a  new 
issue’s  settlement  date  and  any  changes 
thereto,  the  proposed  rule  change 
supports  the  operation  of  FITS.  Without 
the  amendment,  NSCC  probably  will  not 
receive  settlement  date  information  in 
time  to  compare  transactions  where  the 
parties  submit  trade  information  in 
different  formats.  The  amendment  to 
Rule  G-12(b)(ii)(C)  satisfies  the  Board’s 
obligation  under  section  15B  of  the  Act 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  clearing  and 
settling  municipal  securities 
transactions. 

III.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  15B  of  the  Act 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (File  No,  SR- 
MSRB-93-03)  be,  and  hereby  is, 
approved. 

For  the  Conunissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-^16669  Filed  7-13-93;  8:45  am) 
BILUNG  CODE  tOIO-OI-M 


[Release  No.  35-25847] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

July  7, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  ^s/have  been  made 
with  the  Commission  piusuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  'The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 


business  day  settlement  cycle.  See  Securities  and 
Exchange  Commission  Release  Nos.  33-6976,  34- 
31904,  ICt19282  (March  1. 1993),  58  FR  11806  (File 
No.  S7-5-93)  (notice  of  proposed  rulemaking  and 
request  for  comments  on  proposed  Exchange  Act 
Rule  15c6-l  whid)  will  estd)lish  three  business 
days  instead  of  five  business  days  as  the  standard 
settlement  time  for  broker-dealer  transactions). 

•  15  U.S.C  78s(bK2). 

®  17  CFR  200.30-3(aMl2). 


July  29, 1993  to  the  Secretary,  Securities 
and  Exchange  Commission, 

Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addi^(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Eastern  Edison  Co.,  et  al.  (70-7865) 

Eastern  Edison  (Company  (“Eastern 
Edison”),  110  Mulberry  Street, 

Brockton,  Massachusetts  02403,  an 
electric  public-utility  subsicfiary 
company  of  Eastern  Utilities  Associates, 
a  registered  holding  company,  and 
Montaup  Electric  Company 
(“Montaup”),  P.O.  Box  2333,  Boston, 
Massachsuetts  02107,  an  electric  public- 
utility  subsidiary  company  of  Eastern 
Edison,  have  filed  a  post-effective 
amendment  to  their  declaration  rmder 
sections  6(a),  7, 12(c)  and  (djof  the  Act 
and  rules  42  and  43  thereunder. 

By  order  dated  September  19, 1991 
(HCIAR  No.  25379),  ffie  (Commission 
authorized  Eastern  Edison  to  acquire 
and  retire  up  to  an  aggregate  amoimt  of 
$50  million  of  any  combination  of 
classes  or  series  of  its  outstanding  long¬ 
term  debt  or  preferred  stock,  from  time 
to  time  through  December  31, 1993. 

Eastern  Edison  now  proposes  to 
acquire  and  retire,  in  one  or  more 
transactions,  up  to  an  aggregate  amount 
of  $100  million  of  any  combination  of 
classes  or  series  of  its  outstanding  long¬ 
term  debt  or  preferred  stock,  from  time 
to  time  through  December  31, 1995. 
Eastern  Edison  may  repurchase  its 
outstanding  securities  by:  (i)  Purchases 
on  the  open  market;  (ii)  purchases  in 
privately  negotiated  transactions;  (iii) 
acquisitions  pursuant  to  cash  tender 
offers  to  the  then  current  holders  of 
certain  of  Eastern  Edison’s  securities; 
and  (iv)  in  the  case  of  outstanding 
preferred  stock,  pursuant  to  the  sinking 
fund  and  optional  redemption 
provisions  included  in  the  terms  of  such 
preferred  stock.  Depending  upon  the 
timing  of  such  transactions.  Eastern 
Edison  could  pay  a  premiiim  over  par 
value  or  pay  less  than  p>ar  value  to 
acquire  such  securities.  Any  premiiims 
paid  for  such  open  market  purchases 
will  be  equal  to  the  difference  between 
the  par  vdue  of  the  security  purchased 
and  the  market  price  of  the  security  at 


the  time  of  purchase.  However,  if  the 
securities  are  acquired  by  means  of 
tender  offers  or  privately  negotiated 
transactions.  Eastern  Edison  may  offer 
to  acquire  specified  amoimts  of  a 
partic^ar  class  or  series  or  an  entire 
class  or  series  of  such  securities  at  a 
premium  necessary  to  entice  the  holders 
to  tender  such  securities. 

Eastern  Edison  proposes  to  finance 
such  acquisitions  through  one  or  any 
combination  of  the  following  method: 

(i)  Available  cash;  (ii)  existing  bank 
lines  of  credit  for  short-term  borrowings; 
(iii)  the  proceeds  from  new  issuances  of 
long-term  debt  securities;  (iv)  the 
proceeds  from  the  issuance  of  New 
Preferred  Stock  (as  defined  below);  and/ 
or  (v)  the  proceeds  from  the  redemption 
by  Montaup  of  its  common  stock  or 
debentxures  held  by  Eastern  Edison. 
Eastern  Edison  expects  that  funds  for 
the  repayment  of  its  short-term 
borrowings  will  be  provided  by 
internally  generated  cash  or  by  sales  of 
long-term  securities. 

Montaup  proposes  to  acquire  and 
retire  up  to  an  aggregate  amoimt  of  $50 
million  of  its  outstanding  common  stock 
from  Eastern  Edison  from  time  to  time 
through  December  31, 1995,  for  the 
purch^  price  of  $100  (par  value)  per 
share.  Montaup  currently  has 
outstanding  763,500  shares  of  common 
stock,  par  value  $100,  all  of  which  is 
owned  by  Eastern  Edison.  Montaup 
proposes  to  finance  such  acquisitions 
through  the  use  of  available  cash  and 
existing  bank  lines  of  credit  for  short¬ 
term  borrowings.  Montaup  expects  that 
funds  for  the  repayment  of  its  short-term 
borrowings  will  be  provided  by 
internally  generated  cash. 

Eastern  Edison  also  intends  to  issue  a 
new  class  or  classes  of  preferred  stock 
in  an  amoimt  not  in  excess  of  $40 
million  (“New  Preferred  Stock”)  under 
rule  52.  The  terms  of  the  New  Preferred 
Stock  may  include  sinking  fund 
provisions  and/or  option^  redemption 
provisions  depending  on  market 
conditions  at  the  time  of  issuance. 
Eastern  Edison  proposes.to  amend  and 
restate  its  Articles  of  Organization  to 
include  such  provisions  in  the  terms  of 
the  New  Preferred  Stock.  As  sole  holder 
of  all  issued  and  outstanding  shares  of 
the  common  stock  of  Eastern  Edison,  the 
directors  of  Eastern  Utilities  Associates, 
a  Massachusetts  voluntary  association, 
will  execute  a  written  consent  to  so 
amend  and  restate  Eastern  Edison’s 
Articles  of  Organization.  No  further 
shareholder  solicitation  or  proxy  will  be 
required. 

Eastern  Edison  also  intends  to  acquire 
or  redeem  the  New  Preferred  Stock  after 
issuance  until  maturity  in  accordance 
with  such  terms.  Such  acquisitions  or 
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redemptions  may  occur  through;  (i) 
Purchases  on  the  open  market;  (ii) 
purchases  in  privately  negotiated 
transactions;  or  (iii)  acquisitions 
pursuant  to  cash  tender  o^ers  to  the 
then  current  holders  of  the  New 
Preferred  Stock,  in  order  to  fulfill  the 
requirements  of  such  terms. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-16673  Filed  7-13-93;  8:45  ami 
BtUMO  CODE  aoie-oi-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration  Grant 
for  Work  Zone  Labor  Injury  Evaluation 
Study 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Annotincement  of  Grant  for 
Work  Zone  Labor  Injury  Evaluation 
Study. 

summary:  The  FHWA  announces  the 
opportunity  for  the  submission  of  grant 
applications  from  organizations  within 
the  joint  labor-management  trust  fund 
commtinity  for  a  study  entitled  “Work 
Zone  Labor  Injury  Evaluation.*'  The 
objective  of  the  study  is  to  develop  a 
comprehensive  xmderstanding  of  the 
magnitude  of  work-related  injuries  and 
fat^ties  among  construction  laborers 
employed  on  highway  projects. 

DATES:  Applications  must  be  received 
on  or  before  August  13, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  the  Office  of  Contracts  and 
Procurement  (HCP-31),  Federal 
Highway  Administration,  room  4410, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590,  Attention:  Jodi  Condes.  All 
applications  must  reference  Solicitation 
No.  DTFH61-93-X-00024. 

FOR  FURTHER  INFORMATION  CONTACT:  Jodi 
Condes,  Office  of  Contracts  and 
Procurement,  at  (202)  366-6991,  or 
Vivian  Philbin,  Office  of  Chief  Counsel, 
at  (202)  366-1393.  Office  hours  are  8 
a.m.  to  4:30  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Objectives 

The  FHWA  annoimces  that  it  will 
accept  applications  for  a  grant  in  the 
amoimt  of  $1,000,000  for  a  study  of 
injuries  and  fotalities  among 
construction  workers  employed  on 
highway  projects.  The  purpose  of  this 
study  is  to  develop  a  comprehensive 
tmderstanding  of  the  magnitude  of 


work-related  injuries  and  fatalities 
among  construction  laborers  on 
highway  projects,  the  causes  of  such 
injuries  and  fotalities,  and  applied 
intervention  mechanisms  to  reduce  such 
injuries  and  fatalities.  The  Congress  has 
indicated  that  funds  appropriated  for 
the  Department  of  Transportation  be 
used  for  such  a  study.  See  H.R.  Conf. 

Rep.  No.  924, 102d  Cong.,  2d  Sess.  at  34 
(1992);  see  also  H.R.  Rep.  No.  639, 102d 
Cong.,  2d  Sess.,  at  86  (1992);  S.  Rep.  No. 
351, 102d  Cong.,  2d  Sess.,  at  97  (1992). 

The  FHWA  intends  to  award  this 
grant  to  a  joint  labor-management  trust 
fund  with  the  ability  to  demonstrate:  (1) 
Experience  in  conducting  occupational 
injury  and  fatality  research  programs; 

(2)  knowledge  of  the  existing  State  and 
national  stirveillance  systems  that  track 
traffic-related  occupational  injuries  and 
fatalities  occurring  in  street  and 
highway  work  zones;  and  (3)  access  to 
street  end  highway  construction 
laborers. 

Application  Procediure 

Organizations  applying  for  this  grant 
should  submit  one  original  and  five 
copies  of  their  application  package  to: 
Office  of  Contracts  and  Procurement 
(HCP-31),  Federal  Highway 
Administration,  400  ^enth  Street, 

SW.,  room  4410,  Washington,  DC. 

20590,  Attention:  Jodi  Condes.  Only 
complete  application  packages  received 
on  or  before  30  calendar  days  after  the 
publication  date  of  this  notice  will  be 
considered.  All  applicants  will  be 
notified  of  FHWA  decisions  on 
proposals. 

Application  Contents 

The  application  package  shall  be 
submitted  with  Obffi  Standard  Form 
424  (Rev.  2-88,  including  424A  and 
424B),  complete  with  required 
information  and  certified  assurances 
included.  Applicants  may  request 
copies  of  these  Forms  by  senffing  a 
written  request  by  mail  or  facsimile  to 
the  attention  of  Jodi  Condes  at  the  above 
address  (FAX  No.  (202)  366-3705). 
While  the  Form  424A  deals  with  budget 
information  and  Form  424B  identifies 
budget  categories,  the  available  space 
does  not  permit  a  level  of  detail 
sufficient  for  meaningful  evaluation  of 
proposed  costs.  AppUcants  shall 
therefore  include  a  supplemental  sheet 
that  presents  a  fully  detailed  breakdown 
of  the  proposed  diroct,  indirect,  and 
administrative  costs,  as  well  as  any 
costs  that  the  applicant  may  propose  to 
contribute  in  support  of  this  effort. 

In  addition,  the  application  package 
shall  include  a  reseat  project 
statement  addressing  the  following: 


1.  A  technical  discussion  of  the 
research  to  be  conducted,  including  (a) 
a  statement  of  research  objective  or 
hypothesis,  (b)  a  description  of  the 
proposed  research  method  and 
procedures,  (c)  a  plan  for  data  collection 
and  analysis  and  for  the  submission  of 

Quarterly  and  final  reports,  and  (d)  a 
iscussion  of  preliminary  intervention 
mechanisms  that  may  be  considered  in 
the  study; 

2.  A  schedule  for  the  conduct  of  the 
research; 

3.  A  staffing  plan,  including  the 
qualifications  and  experience  of 
personnel  proposed  to  conduct  the 
research; 

4.  A  listing  of  known  data  sources 
available  to  supply  the  required 
research  data  on  work  zone  injuries  and 
fatalities  for  construction  workers 
employed  on  highway  projects; 

5.  A  summary  of  previous  studies  and 
findings  in  this  area; 

6.  Examples  of  applicant’s 
information  processing  and  report 
capabilities;  and 

7.  Identification  of  any  other 
resources  or  facilities  required  to 
conduct  the  work. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  will  be 
reviewed  to  conffim  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
Grant  proposals  will  be  rated  in 
accordance  with  the  following  technical 
evaluation  criteria,  listed  in  descending 
order  of  importance  (except  that  1  and 
2  are  eoual  in  importance): 

1.  Adequacy  of  technical  discussion 
and  schedule  to  collect  and  analyze 
work  zone  injriry  data; 

2.  Qualifications  and  experience  of 
the  technical  staff  to  conduct  the 
research; 

3.  Demonstrated  knowledge  of  data 
sources  and  previous  studies  which  can 
be  used  as  the  data  base  for  the  research; 
and 

4.  Preliminary  intervention 
mechanisms  that  may  be  considered  to 
reduce  worker  injuries  and  fatalities. 

Terms  and  Conditions  of  the  Award 
1.  The  grantee  shall  produce  a 
research  paper  suitable  for  publication 
in  a  national  journal.  Ten  copies  of  each 
study  research  paper  shall  be  provided 
to  the  FHWA  prior  to  the  oral 
presentation. 

2.  Upon  invitation,  the  paper  will  be 
presented  orally  by  the  Principal 
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Investigator  at  the  Turner  Fairbanks 
Highway  Research  Center  in  McLean, 
Virginia,  or  at  the  annual  meeting  of  the 
Transportation  Research  Board  held 
each  January  in  Washington,  DC.  The 
date  and  location  of  the  oral 
presentation  will  be  coordinated 
between  the  grantee  and  FHWA. 
Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on  July  7, 1993. 

Rodney  E.  Slater, 

Administrator. 

[FR  Doc.  93-16616  Filed  7-13-93;  8:45anil 
BILUNG  CODE  4910-22-P 


Federal  Transit  Administration 

Transfer  of  Federally  Assisted  Land  or 
Facility;  Lane  Transit  District,  Eugene, 
OR 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act,  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  Lane  Transit  District, 
Eugene,  Oregon,  intends  to  transfer  its 
old  maintenance  facility  at  Garfield  and  . 
West  8th  Streets.  The  facility  has  been 
abandoned  and  declared  surplus. 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA,  Region  10 
office,  of  its  interest,  by  August  13, 

1993. 

ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing 
FTA  Region  10,  915  Second  Avenue, 
room  3142,  Seattle,  Washington  98174- 
1002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shelly  Brown,  Regional  Counsel,  at 
(206)  220-7954,  or  Frank  Kelly,  Office 
of  Grants  Management,  at  (202)  366- 
1647. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  p^,  with  such 


assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  public  purpose 
with  no  further  obligation  to  the  Federal 
Government. 

Section  12(k)(2}  Determinations 

The  provision  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer: 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FT  Act  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 

(D)  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  section  12(k)(2)(D). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Federal  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  will  make  certain  that  the  other 
requirements  specified  in  section 
12(k)(2)(A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

The  property,  located  at  Garfield  and 
West  8th  Streets  in  Eugene,  Oregon, 
consists  of  two  parcels,  1.3  acres  and  2.7 
acres,  bisected  by  a  public  street,  and 
six  buildings  ranging  in  age  from  15  to 
25  years,  which  were  used  for  bus  repair 
and  administrative  offices. 

Issued  on:  July  8, 1993. 

Terry  L.  Ebersole, 

Regional  Administrator. 

IFR  Doc.  93-16618  Filed  7-13-93;  8:45  am) 
BILUNG  CODE  4S10-S7-M 


Transfer  of  Federally  Assisted  Land  or 
Facility;  Massachusetts  Bay 
Transportation  Authority,  Cambridge, 
MA 

AGENCY:  Federal  Transit  Administration 
(DOT). 


ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act,  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  advise  Federal 
agencies  that  the  Massachusetts  Bay 
Transportation  Authority  (MBTA) 
intends  to  transfer  14,500  square  feet  of 
land  at  1713  Massachusetts  Avenue  in 
the  City  of  Cambridge,  Massachusetts. 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA  Region  1 
Office  of  its  interest  by  August  13, 1993. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing 
Federal  Transit  Administration,  55 
Broadway,  Cambridge,  Massachusetts 
02142. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  N.  Cole,  Office  of  Program 
Oversight,  Region  1,  at  617/494-2395  or 
Frank  Kelly,  Office  of  Grants 
Management  at  202/366-1647. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longw  needed  for  the 
purpose  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
body  to  be  used  for  any  public  purpose 
with  no  further  obligation  to  the  Federal 
Government. 

Section  12(k)(2)  Determinations 

The  provisions  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 
assistance  under  the  FI'  Act  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  outweighs  the  Federal 
Government  interest  in  hquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 
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(D)  In  any  case  in  which  the  asset  is 
a  fecility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  docxunent  implem^ts  the 
requirements  of  section  12(kl(2)(D). 
Accordingly,  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  below.  Any 
Feder^  agency  interested  in  acquiring 
the  affected  land  or  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  land  or  facility, 
FTA  will  make  certain  that  the  other 
requirements  in  sec.tion  12(k)(2)(A) 
through  (C)  are  met  before  permitting 
the  asset  to  be  transferred. 

Additional  Description  of  Land  or 
Facility 

Approximately  14,500  square  feet  of 
land  located  at  1713  Massachusetts 
Avenue,  Cambridge,  Massachusetts, 
with  frontage  on  Massachusetts  Avenue 
and  Garfield  Street.  The  MBTA  will 
retain  a  surface  and  subsurfere 
easement  for  the  vent  shaft  that 
occupies  a  portion  of  the  property.  The 
vent  shaft  is  surrounded  by  a  25  foot 
wide  "no  build”  restriction. 

Issued  on:  July  8, 1993. 

Richard  H.  Doyle, 

Regional  Administrator. 

IFR  Doc.  93-16619  Filed  7-13-93;  8:45  am) 
BOUNG  CODE  4910-S74I 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date;  July  7, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  Tequirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treastiry,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  E)C  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0163. 

Form  Number.  None. 

Type  of  Review:  Eictension. 


Title:  Country  of  Origin  Marking 
Requirements  for  Containers  or  Holders. 

Description:  Holders  or  containers 
imported  into  the  United  States 
destined  for  an  ultimata  purchaser  must 
be  marked  with  the  English  name  of  the 
coimtry  of  origin  at  the  time  of  the 
importation  into  Customs  territory. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
250 

Estimated  Burden  Hours  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  41 
hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer.  Milo  Sunderhaxif 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  93-16649  Filed  7-13-93;  8:45  ami 
BIUINQ  CODE  4820-oa-P 


Customs  Service 

(T.D.  93-^] 

Revocation  of  Customs  Broker 
License;  Laurel  B.  Arain 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  General  notice. 

SUMUARY:  Notice  is  hereby  given  that  on 
July  6, 1993,  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930,  as  amended,  (19  U.S.C. 
1641),  and  §  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
license  (11178)  issued  to  Laurel  B.  Arain 
in  the  New  York  Customs  District  to 
conduct  Customs  business. 

Dated:  July  9, 1993. 

Philip  Metzger, 

Director,  Office  of  Trade  Operations. 

[FR  Doc.  93-16664  Filed  7-13-93;  8:45  am] 
eaUNO  CODE  4a20-03-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 


ACTION:  Notice  of  priority  areas  for 
Commission  study.  Request  for  public 
comment. 

SUMMARY:  As  part  of  its  continuing 
analysis  of  the  operation  of  the 
sentencing  guidelines,  the  Commission 
previously  has  established  working 
groups  that  are  currently  studying  a 
number  of  topical  areas.  Tlie 
Commission  now  solicits  comment  on 
additional  issues  for  possible  study  as 
detailed  below.  This  comment  is  in 
preparation  for  the  Commission’s  1994 
amendment  cycle  which  culminates  in 
the  submission  of  proposed  guideline 
amendments  to  Congress  not  later  than 
May  1, 1994.  While  the  Commission 
welcomes  comment  on  any  aspect  of 
guideline  application,  or  on  any  other 
matter  within  the  Commission’s 
authority,  it  suggests  that  interested 
persons  focus  their  comments,  and 
recommendations  on  these  identified 
areas. 

DATES:  Public  comment  should  be 
received  as  soon  as  practicable  but  not 
later  than  August  31, 1993,  so  that  it  can 
be  considered  by  the  Commission  in 
shaping  its  work  during  the  1994 
amendment  cycle. 

ADDRESSES:  Send  comment  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  N£.,  Suite  2-500, 
South  Lobby,  Washington,  D.C.  20002- 
8002.  Attn;  Public  Information 
Specialist 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Couxlander,  Public  Information 
Specialist,  telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  U.S.  Government, 
is  empowered  by  28  U.S.C.  994(a)  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts.  The  statute  further  directs  the 
Commission  to  review  and  revise 
promulgated  guidelines  periodically 
and  authorizes  it  to  submit  guideline 
amendments  to  the  Congress  not  later 
than  the  first  day  of  May  each  year.  See 
28  U.S.C.  994(o),  (p). 

As  in  previous  years,  by  this 
announcement  the  Conunission  begins 
the  amendment  cycle  by  soliciting 
formal  and  informal  comment  regarding 
certain  areas  upon  which  the 
Commission  expects  to  concenuate  its 
attention  during  the  coming  year  This 
notice  provides  interested  persons  with 
an  early  opportunity  to  inform  the 
Commission  of  legal,  operational,  or 
policy  concerns  within  the  identified 
areas  relating  to  the  guidelines  and  to 
suggest  specific  solutions  and 
alternative  approaches.  In  late  1993  or 
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early  1994,  the  Commission  will  publish 
in  the  Federal  Register  a  formal  notice 
of  proposed  amendments  and 
amendment  issues  and  will  invite 
comment  on  those  proposals. 

The  Commission  has  previously 
established  working  groups  currently 
engaged  in  studying  the  following 
topical  areas:  (1)  Computer  fraud 
offenses:  (2)  public  corruption  offenses: 
(3)  substantial  assistance  (i.e., 
departures  below  the  guideline  range 
and/or  post-sentence  reductions  based 
on  defendants’  substantial  assistance  in 
the  investigation  of  other  crimes);  (4) 
food  and  dnig  offenses;  (5)  penalties  for 
crack  offenses  (focusing  on  the 
mandatory  minimum  penalties  that 
equate  crack  cocaine  to  a  quantity  of 
powder  cocaine  100  times  as  great);  (6) 
departures,  generally  (comprehensively 
examining  bases  for  departure  from  the 
guidelines  other  than  substantial 
assistance);  and  (7)  environmental 
offenses  involving  organizations. 

In  addition  to  these  areas  of 
continuing  study,  the  Commission  has 
preliminarily  identified  and  solicits 


input  on  the  following  areas  of  focus  in 
the  1993-94  amendment  cycle:  (1) 
Gviidelines  for  drug  offenses;  (2) 
geriatric  offenders  in  the  federal  system: 
(3)  general  review  of  the  guidelines’ 
approach  to  assessing  the  relative 
seriousness  of  an  offender’s  prior 
criminal  record;  (4)  the  career  offender 
guidelines  (examining  the  interaction  of 
the  Chapter  Fom  criminal  history  rules 
and  the  career  offender  provision  to 
ensure  that  appropriate  individueds  are 
receiving  enhanced  penalties);  (5) 
multiple  count  grouping  rules;  (6) 
strategies  for  addressing  prison 
population  concerns  consistent  with  the 
need  for  maintaining  rational,  effective 
sentencing  policies;  (7)  selective 
incapacitation  issues;  (8)  guideline 
simplification;  and  (9)  sentencing 
procedures.  Study  of  some  of  these 
topics,  if  definitively  identified  by  the 
Commission  as  priorities,  necessarily 
may  extend  into  the  1994-95 
amendment  cycle  because  of  competing 
demands  on  limited  staff  resources  and 
the  scope  of  the  issues  to  be  examined. 


As  in  past  amendment  cycles,  the 
Commission  intends  to  use 
interdisciplinary  staff  working  groups 
consisting  of  representatives  from  its 
legal,  research,  and  training/technical 
assistance  units  to  address  some  of  the 
designated  priority  issues.  'These 
Commission  staff  working  groups,  in 
turn,  will  draw  upon  the  expertise  of 
other  individuals  and  groups  in  the 
criminal  justice  system  to  aid  their 
work.  Their  objectives  will  be  to 
examine  topical  areas  comprehensively 
and  to  report  to  the  Commission  any 
needs  for  training  emphasis,  additional 
research,  legislative  initiatives, 
guideline  amendments,  or  other  action 
as  appropriate. 

The  Commission  welcomes  comment 
about  the  aforementioned  identified 
issues  as  well  as  any  other  asp>ect  of 
guideline  application  or  about  the 
implementation  of  the  Sentencing 
Reform  Act. 

WiUiamW.  Wilkins,  Jr., 

Chairman. 

[FR  Doc.  93-16644  Filed  7-13-93;  8:45  am) 
BRUNO  COOC  221<MO-# 
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U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TBIE  AND  DATE:  10:00  a.m.,  Wednesday, 
July  14, 1993. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

FY  95  Budget 

The  staff  will  brief  the  Cximmission  on 
issues  related  to  the  Commission’s 
budget  for  fiscal  year  1995. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  July  7, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

(FR  Doc.  93-16740  Filed  7-9-93;  4:27  pm) 
BILUNQ  CODE  eSSS-OI-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Thursday,  July  15, 1993. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

Compliance  Status  Report 

The  staff  will  brief  the  Ckimmission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  July  7, 1993. 

Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  93-16741  Filed  7-9-93;  4:27  pm] 
BILUNQ  CODE  S35S-01-M 


FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Atministration  Board 
(Board)  concerning  the  Farm  Credit 
System  Building  Association. 

DATE  AND  TIME:  The  spedal  meeting  of 
the  Board  concerning  the  Farm  Credit 
System  Building  Association  will  be 
held  at  the  offices  of  the  Farm  Oedit 
Administration  in  McLean,  Virginia, 
immediately  following  its  10:00  a.m. 
special  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Oedit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 
matters  to  be  considered  at  the  meeting 
are: 

Open  Session 

A.  Reports 

1.  Farm  Credit  System  Building  Association 
Quarterly  Report 

B.  New  Business 
1.  Other 

a.  FCA  Board  Approval  of  the  Independent 
A^ountant 

b.  Preliminary  1994  Farm  Credit  System 
Building  Association  Budget  Estimate. 

Dated;  July  10, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc,  93-16828  Filed  7-12-93;  2:16  pm] 

BILUNQ  CODE  S70S-01-P 


FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 


SUMMARY:  Notice  is  hereby  given, 
ptnsuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Adininistration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  July  15, 1993,  from 
10:00  a.m.  until  such  time  as  the  Board 
may  conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 


C.  New  Business 

1.  Regulations 

a.  Lending  Limits  (Loan  Policies  and 
Operations)  (Final). 

b.  Termination  of  Large  Associations  and 
Banks  (Organization)  (Resolicitation). 

c.  Standards  of  Conduct  (Persoimel 
Administration)  (Proposed). 

2.  Other 

a.  Policy  Statement  on  Scope  of 
Examination. 

Qosed  Session* 

A.  New  Business 
1.  Enforcement  Actions 
Dated;  July  12, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  93-16829  Filed  7-12-93;  2:16  pm) 

BILLING  CODE  «7(»-01-P 

*  Session  Qosed — ^Exempt  pursuant  to  S  U.S.C 
552b{c)  (8).  (9).  and  (10). 


Open  Session 

A.  Approval  of  Minutes 

B.  Reports 

1.  (Collateral  Evaluation 
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This  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Ager>cy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
[4653-8] 

Renewal  of  the  Hazardous  Waste 
Manifest  Regulatory  Negotiation 
Committee 

Correction 

FR  Doc.  93-12370  was  published  on 
page  30049  in  the  issue  of  Tuesday,  May 
25, 1993.  This  document  was  a  renewal 
of  the  Hazardous  Waste  Regulatory 
Negotiation  Committee.  It  was 


published  in  the  Notices  section  of  the 
Federal  Register,  It  should  have 
appeared  in  the  Proposed  Rules  section. 

BILUNQ  CODE  150S41-D 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2606, 2622,  and  2623 

[RIN  1212-AA40] 

Miscellaneous  Amendments 

Correction 

In  rule  document  93-15431  beginning 
on  page  35377  in  the  issue  of  Thvusday, 
July  1, 1993  make  the  following 
corrections: 

§2606.1  [Corrected] 

1.  On  page  35383,  in  the  third 
column,  in  §  2606.1(b)(3)(i),  in  the  third 
line,  “and”  should  read  “or”. 

2.  On  page  38384,  in  the  first  column, 
in  §  2606.1(b)(9),  in  the  third  line,  “or 


section  section”  should  read  “or 
section”. 

§2622.2  [Corrected] 

3.  On  page  35387,  in  the  third 
column,  in  the  second  paragraph,  in  the 
fourth  line  from  the  bottom, 

“collection”  should  read  “controlled”. 

§  2622.6  [Corrected] 

4.  On  page  35389,  in  the  second 
column,  in  §  2622.6(a),  in  the  first  line, 
“contribution”  should  read 
“contributing”. 

5.  On  the  same  page,  in  the  third 
column,  in  §  2622.6(c),  in  the  fourth  line 
from  the  bottom,  “remove”  should  read 
“removed”. 

§  2623.5  [Corrected] 

6.  On  page  35392,  in  amendatory 
instruction  75.,  “(3)”  should  read  “(e)”. 

7.  On  the  same  page,  in  the  third 
column,  in  the  fourth  full  paragraph,  in 
the  fifth  line,  “($2,353.27x0.49)”  should 
read  “($2,352.27x0.49)”. 

BiLLMQ  CODE  1S()S41-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FIrtancing  Administration 

42  CFR  Parts  405  and  414 

[BPD-770-P] 

RIN093S-AQ22 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
FeeScheduie 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  discusses 
changes  to  the  refinement  process  iised 
to  est^lish  physician  work  relative 
value  units  and  payment  for  specific 
physician  services  and  supplies.  Since 
we  established  the  physician  fee 
schedule  on  January  1, 1992,  oiir 
experience  indicates  that  some  of  our 
policies  may  need  to  be  reconsidered. 
This  proposed  rule  solicits  public 
comments  on  specific  proposed  policy 
changes. 

DATES:  We  will  consider  written 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  September  13. 
1993. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
770-P,  Box  26688,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore. 
MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmission.  In  commenting, 
please  refer  to  file  code  BPD-770-P. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 


Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  Stock  Number  069-001-00057- 
2  and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Doounents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  caUing  the  order  desk  at  (202) 
783-3238  or  by  raxing  to  (202)  512- 
2250.  The  cost  for  ea^  paper  copy  is 
$4.50.  In  addition,  the  Federal  Renter 
document  may  be  viewed  and 
photocopied  at  most  libraries  designated 
as  Fedei^  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throu^out  the  country  that 
receive  the  Federal  Renter.  You  can 
obtain  the  location  of  the  Federal 
Depository  Libraries  near  you  by  calling 
the  U.S.  Government  Printing  Office  at 
(202)  512-1109. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  with  respect  to  the 
ordering  of  copies  of  this  document, 
contact  the  U.S.  Government  Printing 
Office  according  to  the  above 
information.  For  further  information 
concerning  the  content  of  this  notice, 
contact  Affita  Heygster  of  the  Health 
Care  Financing  Administration.  (410) 
966-5714. 

SUPPLEMENTARY  INFORMATION:  To  assist 
readers  in  referencing  sections 
contained  in  this  proposed  rule,  we  are 
providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Recent  Federal  Roister  Publications 
IL  Specific  Proposals  for  CY 1994 

A.  Physician  Work  Relative  Value  Units 
(RVUs) 

1.  Refinement  Process 

2.  Transplant  Surgeries 

B.  Radiation  Physics  Services 

C  Anesthesia  Services  Furnished  by  Non- 
Anesthesiologists 

D.  Applying  the  Site-of-Service  Payment 
Di^rential 

1.  Office  or  Other  Outpatient  Consultations 
and  Confirmatory  Consultations 

2.  Nursing  Facility  (NF)  and  Hospital 
Inpatient  Settings 

3.  Ambulatory  Sulcal  Center  (ASC) 
Services 

E.  Supplies  Other  than  Drugs 

1.  Urological  Procedures 

2.  Unna  Boots 

F.  Payment  Area  (Locality)  and 
Corresponding  Geographic  Practice  Cost 
Index  (GPQ)  Changes 

G.  Evaluation  and  Management  Services 

1.  Prolonged  Evaluation  and  Management 
Services  (CPT  Modifier  -21) 

2.  Ventilator  Management  on  the  Same  Day 
as  an  Evaluation  and  Management 
Service 

H.  Payment  for  Standby  Siugical  Team 


I.  Qinical  Laboratory  Interpretation 
Services 

).  Payment  for  Selected  Multiple 
Echocardiomphy  Procedures 
K.  Purchase  of  Surgical  Pathology 
Technical  Commnent  (TC)  Services 
L  CPT  Codes  for  Occupational  Therapy 
M.  RVUs  for  Services  Not  Covered  by 
Medicare 

in.  Issues  for  Possible  Change  after  CY  1994 

A.  Severity  Adjustment/Unusual 
Circumstance 

B.  Global  Surgery 

1.  Payment  for  a  Visit  on  the  Day  of  a 
Minor  Procedure 

2.  Split  Global  Care  (CPT  Modifiers  -54  and 
-55) 

3.  Itinerant  SuIg^on  Billings 
C  Physical  Medicine  Services 
D.  Payment  for  Physician  Case 

Management  Services 
rv.  Change  to  the  Regulations 

V.  CoUet^on  of  Information  Requirements 

VI.  Reponse  to  Comments 

VII.  Regulatory  Impact  Analysis 

A.  Executive  Or^r  12291  and  Regulatory 
Flexibility  Act 

B.  Rural  Hospital  Impact  Statement 

In  addition,  because  of  the  many 
agencies  and  terms  to  which  we  refer  by 
acronym  in  this  proposed  rule,  we  are 
listing  those  acronyms  and  their 
corresponding  terms  in  alphabetical 
order  below: 

AMA— American  Medical  Association 
APTA— American  Physical  Therapy 
Association 

ASC — ^Ambulatory  surgical  center 
CAP — College  of  American  Pathologists 
CF— Conversion  factor 
CFR— Code  of  Federal  Regulations 
CMP— Carrier  medical  director 
CPT — Current  Procedural  Terminology,  4th 
Edition  (copyrighted  by  the  American 
Medical  Assocfetion) 

CY— Calendar  year 
GPa— Geographic  practice  cost  index 
HCFA — He^th  Care  Financing 
Administration 

HCPCS — ^HCFA  Common  Procedure  Coding 
System 

HHS — Department  of  Health  and  Hiunan 
Services 

MSA — Metropolitan  statistical  area 
.  MVPS — Medicare  volume  performance 
standards 

NF—  Nursing  facility 

OBRA— Omnibus  Budget  Reconciliation  Act 
0MB — Office  of  Management  and  Budget 
OT— Occupational  therapist 
PC — ^Professional  component 
PT — Physical  thei^ist 
RFA — Regulatory  Flexibility  Act 
RUC — [AMA  Specialty  Society]  Relative 
[Value]  Update  Committee 
RVU — ^Relative  value  unit 
TC — ^Technical  component 

1.  Background 
A.  Legislative  History 
The  Medicare  program  was 
established  in  1965  by  the  addition  of 
title  XVin  to  the  Social  Security  Act  (the 
Act).  The  Social  Security  Amendments 
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of  1965  created  two  insiirance  programs: 
Medicare  Part  A  (Hospital  Insxirance) 
and  Medicare  Part  B  (Supplementary 
Medical  Insurance).  Tliese  statutory 
provisions  established  the  principles  of 
reasonable  charge  payment  for 
physicians’  services.  Under  the 
reasonable  charge  system  for  physician 
services,  which  remained  in  effect  \mtil 
January  1, 1992,  Medicare  payments  for 
physidans’  services  were  ba^  on  the 
historical  charges  of  physidans.  This 
led  to  large  payment  variations  among 
types  of  services,  physidan  spedalties, 
and  geographic  areas. 

In  the  O^ibus  Budget  Recondliation 
Ad  of  1989  (OBRA  ’89,  Public  Law  101- 
239),  enaded  on  December  19, 1989,  the 
Congress  induded  a  physidan  payment 
reform  package.  Section  6102  of  OBRA 
’89  amended  title  XVm  of  the  Ad  by 
adding  a  new  section  1848,  "Payment 
for  Physidans’  Services.’’  This  section 
contains  three  major  elements:  (1)  A  fee 
schedule  for  the  payment  of  physidans’ 
services:  (2)  a  Medicare  volume 
performance  standard  (MVPS)  for  .the 
rates  of  increase  in  Medicare 
expenditures  for  physidans’  services; 
and  (3)  limits  on  the  ammmts  that 
nonpartidpating  physidans  can  charge 
benefidaries.  The  Omnibus  Budget 
Recondliation  Ad  of  1990  (OBRA  ’90, 
Public  Law  101-508),  enaded  on 
November  5, 1990,  contained  several 
modifications  and  clarifications  to  the 
OBRA  ’89  provisions  that  established 
the  physidan  fee  schedule. 

Section  1848(c)(2)(B)(ii)(II)  of  the  Ad 
provides  that  adjustments  in  relative 
value  units  (RVUs)  due  to  changes 
resulting  from  a  review  of  those  RVUs 
may  not  cause  total  physidan  fee 
schedule  payments  to  ^fier  by  more 
than  $20  million  from  what  they  would 
have  been  had  the  adjustments  not  been 
made.  If  this  tolerance  is  exceeded,  we 
must  make  adjustments  to  preserve 
budget  neutrality. 

B.  Recent  Federal  Register  Publications 

We  published  a  final  rule  on 
November  25, 1991,  (56  FR  59502)  to 
implement  section  6102  of  OBRA  ’89, 
wmch  added  section  1848  to  the  Ad. 
Section  1848  sets  forth  provisions 
governing  Medicare  payment  for 
physidans’  services.  It  established  a  fee 
schedule  for  physidans’  services 
effective  January  1, 1992.  We  published 
a  correction  notice  to  the  November 
1991  final  rule  on  September  15, 1992 
(57  FR  42491)  to  redesignate  the  fee 
schedule  regulations  from  part  415, 
subpart  A,  to  part  414,  subpart  A,  and 
to  reserve  part  415,  subpart  A,  for  futiu^ 
use.  Also,  that  document  corroded 
technical  errors. 


In  the  November  1991  final  rule  (56 
FR  59511),  we  stated  our  intention  to 
update  RVUs  for  new  and  revised  codes 
in  the  American  Medical  Assodation’s 
(AMA)  Current  Procediire  Terminology 
(CPT)  through  an  “interim  RVU’’ 
process  every  year.  Our  first  update  to 
the  RVUs  was  published  on  November 
25, 1992  as  a  ^al  notice  with  a  60-day 
comment  period  (57  FR  55914).  A 
detailed  description  of  the  piu*pose  of 
that  notice  and  comment  period  appears 
in  section  n.A.l.  of  this  preamble.  A 
correction  notice  for  this  final  notice 
was  published  on  June  7, 1993  (58  FR 
31964).  It  correded  technical  errors  in 
codes. 

n.  Specific  Proposals  for  CY 1994 

After  a  full  year  of  experience  with 
the  physidan  fee  schedule,  we  realize 
that  some  polides  may  need  to  be 
reconsidered.  We  are  reviewing  our 
dedsions  on  certain  issues  and  are 
solidting  public  comments.  For  some  of 
these  policy  issues  we  have  no  spedfic 
proposals  and  wish  to  consider 
comments  before  revising  the  current 
polides. 

The  polides  discussed  in  this 
proposed  rule  would  afied  the  ntimber 
of  RVUs  on  which  payment  for  the 
services  in  question  would  be  based. 
Therefore,  these  changes  would  be 
subjed  to  the  $20  million  limitation  on 
annual  adjustments. 

After  we  review  the  comments  and 
determine  the  polides  we  will 
implement,  we  will  estimate  the  costs 
and  savings  of  these  polides  and  add 
those  costs  and  savings  to  the  estimated 
costs  assodated  with  any  other  changes 
in  RVUs  for  1994,  induding  RVU 
changes  necessitated  by  the  1994  CPT 
coding  changes.  We  will  then  determine 
whether  all  the  RVU  changes  in  total 
would  cause  the  amount  of 
expenditures  for  the  year  to  differ  by 
more  than  $20  million  from  the  amount 
of  expenditures  that  would  have  been 
made  if  the  RVU  adjustments  had  not 
been  made. 

A.  Physician  Work  Relative  Value  Units 
(RVUs) 

1.  Refinement  Process 

The  November  1992  final  notice 
annmmced  the  final  RVUs  for  Medicare 
payment  for  existing  procedure  codes 
under  the  physidan  me  schedule  and 
interim  RVUs  for  new  and  revised 
codes.  The  RVUs  contained  in  the 
notice  apply  to  physidan  services 
furnish^  beginning  January  1, 1993. 
We  annoimced  that  we  would  accept 
comments  on  interim  RVUs  for  new  or 
revised  codes  and  for  codes  previously 
designated  as  carrier-priced  codes.  We 


aimounced  that  we  considered  the 
RVUs  for  the  remaining  codes  to  be  final 
and  not  subjed  to  public  comment. 

In  this  se^on,  we  summarize  the 
refinements  to  the  work  RVUs  that  have 
occurred  since  publication  of  the 
November  1991  final  rule  on  the 
Medicare  physidan  fee  schedule  and 
our  proposed  plans  for  refining  the  work 
RVUs  for  the  1994  fee  schedule. 

a.  Work  RVU  refinements  for  the  1993 
fee  schedule.  Although  the  RVUs  in  the 
November  1991  rule  were  used  to 
calculate  1992  payment  amoimts,  we 
considered  them  to  be  "initial.’’  Since 
that  final  rule  implemented  a  major 
reform  for  payment  to  physidans  and 
because  the  i^tial  RVUs  were  a 
significant  part  of  that  reform,  we 
accepted  comments  on  the  RVUs  for  a 
period  of  120  days.  We  received 
approximately  7,500  comments  on 
approximately  1,000  codes  from  70 
spedalty  sodeties,  benefidary  advocacy 
groups,  organizations  representing 
private  insurers,  and  private 
individuals. 

Following  a  systematic  compilation  of 
the  comments,  we  convened  panels  of 
physidans  to  assist  us  in  the  review  of 
those  comments.  We  convened  24 
panels  that  consisted  of  127  physidans 
and  practitioners  nominated  by  42 
spedalty  sodeties.  In  addition,  33 
carrier  medical  diredors  (CMDs) 
participated  in  the  initial  round  of 
meetings. 

After  we  exduded  public  comments 
that  did  not  provide  suffident 
information  concerning  the  clinical 
aspects  of  the  work,  we  submitted 
comments  on  approximately  800  codes 
for  evaluation  by  these  panels.  The 
panels  discussed  the  work  involved  in 
each  procedure  under  review  in 
comparison  to  the  work  assodated  with 
other  services  on  the  fee  schedule. 
Panehsts  were  encouraged  to  make 
comparisons  to  “reference  services’’ 
whose  work  RVUs  had  not  been 
challenged  in  the  comment  process.  We 
had  assembled  a  set  of  reference 
services  and  asked  spedalty  sodeties  to 
compare  clinical  aspeds  of  the  work  of 
services  they  believed  were  incorredly 
valued  to  the  work  of  one  or  more  of  the 
reference  services.  The  intent  of  this 
process  was  to  capture  each 
partidpant’s  independent  judgment 
based  on  the  discussion  and  his  or  her 
clinical  experience.  Following  each 
discussion,  partidpants  rated  the  work 
for  the  procedure.  Ratings  were 
individual  and  confidential,  and  there 
was  no  attempt  to  achieve  consensus 
among  the  pcmel  members. 

Hie  ratings  were  then  analyzed  based 
on  a  presumption  that  the  final  rule 
RVUs  were  corred.  To  overcome  this 
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presumption,  the  inaccuracy  of  the  final 
mle  RVU  had  to  be  apparent  to  the 
broad  range  of  physicians  participating 
in  each  panel.  Ratings  of  work  were 
analyzed  for  consistency  among  the  four 
groups  represented  on  each  panel 
(clinicians  representing  the  specialty 
most  identified  with  the  service  in 
question,  physicians  in  related 
specialties,  primary  care  physicians, 
and  CMDsj.  In  general  terms,  we  used 
statistical  tests  to  determine  whether 
there  was  enou^  agreement  among  the 
four  groups  of  me  panel  and  whether 
the  agreed-upon  RVU  was  significantly 
different  fiom  the  final  rule  RVU. 

We  did  not  modify  a  final  rule  RVU 
unless  there  was  clear  consensus  for  a 
change.  If  there  was  consensus  for 
change,  but  the  four  groups  did  not 
agree  on  the  new  RVU,  we  eliminated 
the  outlier  group  and  looked  for 
agreement  among  the  three  remaining 
groups  as  the  basis  for  a  new  RVU. 

Our  decision  to  convene  multi¬ 
specialty  panels  of  physicians  and  to 
apply  the  statistical  tests  described 
above  was  based  on  our  need  to  balance 
the  interests  of  those  who  commented 
on  the  work  RVUs  against  the  budgetary 
and  redistributive  effects  that  would 
have  occurred  if  we  had  accepted 
extensive  increases  in  woric  RVUs  across 
a  broad  range  of  services.  On  the  one 
hand,  we  believed  that  memy  of  the 
commenters  correctly  identified  services 
and  procedures  whose  work  RVUs  were 
not  properly  valued  when  compared 
with  other  services  and  procedures  on 
the  fee  schedule.  On  the  other  hand,  we 
were  concerned  that  acceptance  of  all 
comments  would  seriously  undermine 
the  original  purpose  of  the  fee  ^edule, 
which  was  to  base  payments  on  the 
relative  resoiirce  of  physicians*  services 
as  determined  by  objective  measures  of 
physician  work. 

b.  Establishment  of  interim  work 
RVUs  for  new  and  revised  codes.  In  the 
November  1991  final  rule  for  the  fee 
schedule,  we  set  forth  an  interim  RVU 
process,  based  on  recommendations 
received  &x»m  the  AMA  Specialty 
Society  Relative  Value  U^ate 
Committee  (RUC),  that  allows  us  to 
quickly  implement  national  RVUs  for 
new  and  re\'ised  codes. 

The  RUC  was  formed  in  November 
1991  and  grew  out  of  a  series  of 
discussions  between  the  AMA  and  the 
major  national  medical  specialty 
societies.  The  RUC  is  comprised  of  26 
members;  22  are  representatives  of 
major  specialty  societies.  The  remaining 
members  represent  the  AMA,  the 
American  Osteopathic  Association,  and 
the  CPT  Editorial  Panel.  The  work  of  the 
RUC  is  supported  by  an  advisory 
committee  made  up  of  representatives  of 


all  85  specialty  societies  in  the  AMA 
House  of  Oeleeates. 

The  RUC  suomitted  recommended 
work  RVUs  for  approximately  250  new 
or  revised  codes  that  were  published  in 
die  1993  CPT.  The  RUC  usM  a  small 
group  survey  method  to  produce  work 
RVUs  that  were  voted  on  by  the  RUC, 
with  a  two-thirds  vote  required  for 
acceptance. 

The  recommendations  of  the  RUC 
were  submitted  to  HCFA  in  July  1992 
and  were  reviewed  by  panek  of  GMDs 
and  HCFA  staff.  These  panels  were 
asked  to  review  the  recommended  work 
RVUs  by  comparing  them  to  the  HCFA 
reference  set  or  other  comparable 
services  on  the  fee  schedule  for  which 
work  RVUs  had  been  established 
previously,  or  both  of  these  criteria.  For 
approximately  70  percent  of  the  codes, 
the  recommendations  were  accepted  or 
increased  and  for  approximately  30 
percent,  the  RVUs  proposed  by  RUC 
were  decreased. 

c.  Proposed  refinement  of  work  RVUs 
for  services  furnished  in  1 994.  Timely 
comments  received  on  the  interim  RVUs 
published  in  the  November  1992  final 
notice  will  be  taken  mto  account  in 
developing  final  RVUs  to  be  announced 
in  a  Federal  Registo*  notice  in  the  fall 
of  1993,  to  become  effective  January  1, 
1994.  We  plan  to  review  the  comments 
with  the  assistance  of  the  CMDs  and 
outside  specialists.  The  results  of  their 
deliberations  and  our  decisions  on  their 
recommendations  will  be  dismissed 
fu^  in  the  fall  notice. 

The  major  aspect  of  refining  work 
RVUs  for  1994  will  be  related  to  the 
assignment  of  interim  RVUs  for  all  new 
and  revised  CPT  codes.  We  expect  to 
receive  final  recommendations  on  work 
RVUs  for  all  new  and  revised  codes  for 
1994  from  the  RUC  in  early  July  1993. 

We  are  aware  that  entire  sections  of 
the  CPT  are  being  revised  and  that  there 
are  proposals  to  spht  a  large  number  of 
individual  codes  into  two  or  more  codes 
to  reflect  the  work  of  the  different 
services  currently  described  by  a  single 
code.  For  example,  CPT  code  43610 
"Excision,  local,  of  ulcer  or  tumor  of 
stomach"  has  been  split  into  two  codes; 
one  to  report  the  excision  of  benign 
tumors  and  another  to  report  the 
excision  of  malignant  tumors.  The  basis 
of  splitting  the  code  is  an  assertion  that 
the  work  of  excising  a  benign  tumor  is 
less  than  the  work  of  excising  a 
malignant  txunor.  That  assertion  will  be 
considered  by  the  RUC  and 
recommendations  regarding  the  work 
RVUs  will  be  forwarded  to  us. 

We  have  three  major  concerns 
regarding  the  scope  and  absolute 
number  of  codes  that  are  under 
consideration  for  addition,  deletion,  or 


revision  by  the  CPT  Editorial  Panel  Our 
first  concern  relates  to  the  process  for 
developing  recommended  RVUs  for 
codes  ^t  are  split.  This  concern  was 
expressed  in  the  November  1992  final 
notice  under  our  discussion  of  the  RUC 

recommendations  for  vaginal  _ 

hysterectomy  codes.  For  the  1993  CPT, 
the  CPT  Editorial  Panel  had  revised  the 
existing  CPT  code  58260  (vaginal 
hysterectomy,  with  or  without  removal 
of  tubes,  with  or  without  removal  of 
ovaries)  emd  added  a  new  code.  Revised 
CPT  code  58260  now  reads  “vaginal 
hysterectomy”  and  new  CPT  code  58262 
reads  “vaginal  hysterectomy,  with 
removal  of  tubes  and/or  ovaries.  ** 

Essentially,  the  previous  CPT  code 
58260  was  split  into  two  parts,  one  that 
does  not  involve  the  removal  of  tubes  or 
ovaries  and  the  other  that  does.  For  CPT 
code  58260,  the  RUC  recommended  no 
change  in  RVUs  because  it  believed  that 
the  C3*T  revision  did  not  alter  the  woric 
of  the  service.  For  CPT  code  58262,  the 
RUC  recommended  work  RVUs  of  14.50. 

We  did  not  accept  those 
recommendations  primarily  because  we 
disagreed  with  the  RUC’s  conclusion 
that  the  CPT  revision  did  not  alter  the 
work  of  the  service.  CPT  code  58260 
previously  was  used  to  report  vaginal 
hysterectomies  with  removal  of  tubes 
and  ovaries  as  well  as  vaginal 
hysterectomies  without  the  removal  of 
tubes  and  ovaries.  In  essence,  it  was  a 
code  that  was  iised  to  describe  two 
different  services,  one  of  which  was 
more  difficult  than  the  other.  We 
decided  that  the  work  involved  in  the 
code  for  a  vaginal  hysterectomy  without 
removal  of  tubes  or  ovaries  should  be 
reduced  because  the  code  now 
described  a  service  that  requires  less 
work  on  average  than  the  previously 
used  code.  Therefore,  we  reduced  the 
work  RVUs  for  CPT  code  58260  from 
12.74  to  12.00.  To  determine  new  work 
RVUs  for  CPT  code  58262,  we  added  the 
difference  between  the  existing  work 
RVUs  for  CPT  code  58260  (12.74)  and 
the  recommended  RUC  work  RVUs  for 
CPT  code  58262  (14.50)  to  the  work 
RVUs  for  the  revised  CPT  code  58260 
(the  sum  of  1.76  and  12.00  equals  13.76 
work  RVUs  for  CPT  code  58262).  We 
intend  to  apply  this  same  logic  to  our 
review  of  any  split  codes  for  the  1994 
CPT  and  hope  ffiat  the  RUC  will  take 
this  into  consideration  eis  it  reviews  the 
new  and  revised  codes. 

Our  second  concern  relates  to  our 
statutory  responsibility  to  adjust  RVUs 
to  take  into  account  changes  in  medical 
practice,  coding  changes,  new  data  on 
RVU  components,  or  the  addition  of 
new  procedures  and  to  assure  that  the 
adjustments  are  budget  neutral.  When 
an  existing  code  is  split  into  two  or 
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more  codes,  we  have  little,  if  any, 
information  on  the  likely  utilization  of 
the  new  codes.  Further,  up  until  now 
the  RUC  has  not  routinely  provided  us 
projected  utilizations  of  new  or  revised 
codes.  This  poses  a  substantial  problem 
for  us  since,  without  projected 
utilizations,  we  cannot  be  certain  of  the 
impact  that  the  recommended  RVUs  we 
receive  from  RUC  on  split  codes  will 
have  on  program  outlays. 

The  following  hypotnetical  example 
illustrates  our  concern.  Suppose  the 
RUC  recommends  that  the  work  RVUs 
for  the  new  code  for  excising  a 
madignant  tumor  should  be  15.00  RVUs, 
and  &at  the  work  RVUs  for  the  revised 
code  for  excising  a  benign  tumor  should 
be  10.00  RVUs.  Both  of  these  services 
were  reported  with  the  same  CPT  code 
in  1993  with  a  woric  RVU  of  10.35. 

The  current  code  is  reported 
approximately  3,000  times  per  year  to 
M^icare.  Therefore,  there  are 
approximately  31,050  RVUs  in  the 
system  attributable  to  this  service  (3,000 
services  times  10.35  RVUs  per  service). 

If,  under  the  new  codes,  excisions  of 
malignant  lesions  are  reported  2,000 
times  and  the  excision  of  benign  lesions 
are  reported  1,000  times,  the  total  RVUs 
reported  will  be  40,000;  that  is,  2,000 
services  times  15.00  RVUs  plus  1,000 
services  times  10.00  RVUs  equals  40,000 
RVUs.  This  is  8,950  RVUs  more  than 
imder  the  old  codes  (40,000  minus 
31,050). 

In  general,  we  do  not  believe  the 
process  for  establishing  RVUs  for  split 
or  revised  codes  should  change  the 
overall  RVUs  for  the  existing  code. 

Thus,  where  possible,  we  intend  to 
maintain  budget  neutrality  for  revised  or 
split  codes  within  a  specific  code  group. 
If  we  do  not  have  a  good  basis  for 
projecting  utilization,  we  woiild 
maintain  the  existing  RVU  for  each  of 
the  split  codes  and  would  use  actual 
utilization  to  adjust  the  RVU  in  a 
subsequent  year.  However,  if  the  RUC  or 
a  specialty  society  can  provide  us 
credible  data  regarding  the  probable 
utilization  of  the  new  codes,  we  will 
consider  establishing  new  RVUs  for  the 
new  or  split  codes  in  the  year  they  are 
established.  Using  the  data  in  the  above 
hypothetical  example,  if  we  have 
reliable  estimates  showing  that  the 
codes  would  be  used  in  the  proportions 
shown  and  if  we  had  accepted  the  RVU 
estimate  that  the  malignant  lesion 
removal  was  1.50  times  as  much  work 
as  the  excision  of  a  benign  lesion,  we 
would  consider  establishing  the  RVUs 
for  the  new  and  revised  codes  at  11.64 
and  7.76,  respectively  (31050  divided  by 
((2000)(1.50)  and  (1000)(1))  equals  7.76; 
(7.76)(1.50)  equals  11.64).  We  would 


consider  adjusting  these  RVUs  in  a 
subsequent  year  after  we  review  actual 
utilization  data. 

Our  third  concern  relates  to  the 
absolute  number  of  potential  new  codes. 
It  appears  that  many  specialty  societies 
have  submitted  or  will  be  submitting 
extensive  proposed  revisions  to  the 
CPT.  We  believe  it  is  appropriate  for  the 
CPT  Editorial  Panel  to  develop  new 
codes  to  recognize  new  procedures  and 
services.  However,  few  of  the  proposals 
we  have  reviewed  represent  new 
procedures  or  services.  To  date,  most  of 
the  proposals  represent  attempts  to 
better  define  procedvires  and  services  for 
which  codes  already  exist  in  the  CPT. 
Virtually  all  of  these  requests  relate  to 
surgical  procediires  or  diagnostic  tests. 
We  have  not  been  convlnt^  that  the 
current  CPT,  which  has  undergone 
annual  revisions  for  more  than  20  years, 
requires  widespread  wholesale 
revisions;  especially  when  changes  to 
these  codes  by  the  CPT  Editorial  Panel 
present  the  specialty  societies  with  what 
may  appear  to  be  an  opportunity  to 
revalue  work  RVUs  through  a  process 
outside  of  our  usual  notice  and 
comment  rulemaking  process.  We  plan 
to  carefully  review  every  RUC 
recommendation  and  to  reject  any 
recommendations  that  propose 
increased  RVUs  for  services  whose  code 
descriptors  have  imdergone  changes 
that  we  consider  to  he  editorial  in 
natiire.  Our  efforts  to  ensvue  budget 
neutrality  despite  code-splitting  have 
already  been  described  as  well  as  our 
willingness  to  delay  changes  in  RVU 
values  until  we  have  enough  utilization 
data  to  reasonably  ensure  budget 
neutrality.  In  addition,  RVUs 
implemented  on  an  interim  final  basis, 
such  as  those  for  new  and  revised  codes, 
are  subject  to  revision  based  on  our 
evaluation  of  comments. 

Finally,  we  intend  to  approach 
refinement  of  woiic  RVUs  for  the  1994 
fee  schedule  with  an  imchanged 
commitment  to  fulfill  two  of  the  original 
intents  of  the  fee  schedule,  which  were 
to  base  payments  on  the  relative 
resource  of  physicians’  services  as 
determined  by  objective  measures  of 
physician  work  and  to  redistribute 
payments  in  a  manner  that  would 
provide  more  equitable  payment  for 
primary  care  services. 

2.  Transplant  Surgeries 

The  physician  fee  schedule  presently 
contains  no  RVUs  for  the  following 
transplant  CPT  codes: 


CPT 

code 

Description 

Status 

33935  ... 

Heart-Lung  Transplant 

C 

CPT 

code 

Description 

Status 

33945  ... 

Heart  Transplant . 

C 

47135  ... 

Liver  Transplant . 

C 

50320  ... 

Remove  Kidney,  Live 
Donor. 

E 

Status  code  "C”  means  a  service  is  paid 
imder  the  fee  schedule,  but  is 
individually  priced  by  Medicare 
carriers.  Status  code  “E”  means  a 
service  is  excluded  from  the  fee 
schedule  by  regiilation  and  is  paid 
imder  another  Medicare  payment 
methodology,  such  as  the  prior 
reasonable  charge  system  or,  to  a 
hospital,  under  the  reasonable  cost 
system. 

We  stated,  in  the  November  1991  final 
rule  (56  FR  59534)  on  the  fee  schedule, 
that  while  we  had  Harvard  RVUs  for 
some  transplant  surgeries,  we  were  not 
confident  of  their  validity.  Rather  than 
publish  RVUs  for  these  services  for  1992 
that  bad  never  been  submitted  for 
comment  before  the  final  rule,  we  stated 
that  we  would  allow  carriers  to  price 
these  services  on  an  individual  basis, 
but  that  we  planned  to  establish  fee 
schedule  RVUs  for  these  services  in  the 
future. 

We  have  further  examined  the 
Harvard  RVUs,  and  our  CMDs  suggested 
RVUs  for  these  transplant  services.  The 
work  RVUs  for  CPT  codes  33935,  33945, 
and  47135  were  examined  by  the  panels 
of  physicians  nominated  by  specialty 
societies  that  met  in  the  summer  of  1992 
to  examine  the  comments  on  the  RVUs 
in  the  November  1991  final  rule  and 
establish  RVUs  for  1993.  The  proposed 
work  RVUs  listed  below  for  these 
procedures  are  those  of  the  panels, 
which  included  transplant  surgeons. 

In  addition  to  the  above  mentioned 
"C”  codes,  we  are  also  proposing  RVUs 
for  CPT  code  50320  (Kidney  removal). 
Our  medical  advisors  recommend  using 
the  Harvard  work  RVU  of  15.85  for  this 
code.  CPT  code  50320  is  covered  under 
section  1881  of  the  Act  and  is  currently 
paid  under  the  reasonable  charge 
system.  We  believe  that  it  is  similar  to 
other  physician  services  that  were 
previously  paid  on  a  reasonable  charge 
basis  before  the  enactment  of  the  fee 
schedule  and  that  it  should  also  have  a 
RVU  established  under  the  fee  schedule. 
As  authorized  by  section  1881(d)  of  the 
Act  and  implementing  regulations  at 
§  410.163,  ^s  service  is  not  subject  to 
any  coinsurance  or  deductible.  Thus, 
while  we  propose  paying  for  CPT  code 
50320  using  ^e  RVU  in  the  fee 
schedule,  it  would  be  covered  and  paid 
under  the  special  rules  in  section  1881 
of  the  Act  and  §  410.163. 
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Proposed  RVUs  for  Certain  Transplant  Codes^ 

Code 

Work 

RVUs 

Prac¬ 
tice  ex¬ 
pense 
RVUs 

Mal¬ 

practice 

expense 

RVUs 

Total 

RVUs 

Har¬ 

vard 

work 

RVUs 

33935  . . 

48.60 

35.34 

6.90 

90.84 

52.08 

33945  . . . 

43.74 

66.38 

11.32 

121.44 

37.71 

47135  . . . ! . 

61.20 

55.82 

8.89 

125.91 

49.06 

50320  . 

15.85 

11.25 

1.10 

28.20 

15.85 

'  These  RVUs  are  on  the  same  scale  as  those  in  the  1993  fee  schedule. 


Consistent  with  section  1848(c)(2)(C) 
of  the  Act.  the  practice  expense  and 
malpractice  RVUs  were  computed  by 
applying  historical  practice  cost 
percentages  to  a  base  allowed  charge  for 
the  service,  as  was  done  for  all  fee 
schedule  services  for  which  we  had 
adequate  charge  data.  For  CPT  codes 
33945  and  47135,  we  multiplied  the 
1991  average  allowed  charge  by  the 
historical  practice  expense  percentage 
that  was  determined  as  a  weighted 
average  of  the  practice  expense  shares 
for  the  specialties  performing  the 
service  as  reflected  in  the  Medicare 
charge  data. 

We  did  not  have  sufficient  charge  data 
for  CPT  codes  33935  and  50320  b^use 
of  the  low  frequency  of  services.  In 
these  cases,  we  imputed  the  practice 
expense  and  malpractice  RVUs  from  the 
work  RVUs.  We  used  the  percentages 
used  in  establishing  the  1992  fee 
schedule  for  the  specialty  most  likely  to 
furnish  the  service:  thoracic  surgery 
(53.5  for  work,  38.9  for  practice 
expenses,  and  7.6  for  malpractice)  for 
code  33945  and  urology  (56.2  for 
work,  39.9  for  practice  expenses,  and 
3.9  for  malpra^ce)  for  code  47135. 
For  example,  for  CPT  code  33935,  we 
determined  ffie  total  RVUs,  90.84,  by 
dividing  the  work  RVUs  of  48.60,  by 
0.535.  We  then  multiplied  the  total 
RVUs  by  0.389  to  obtain  the  practice 
expense  RVUs  of  35.34,  and  by  0.076  to 
obtain  the  malpractice  RVUs  of  6.90. 

This  methodology  was  used  in 
establishing  practice  expense  and 
malpractice  RVUs  for  low  volume 
services  in  both  the  1992  and  1993  fee 
schedules. 

B.  Radiation  Physics  Services 

Since  October  1, 1983,  our  national 
policy  is  that  physicists’  services  are 
nonphysician  services  payable  by 
intermediaries  as  hospital  services  if 
furnished  to  hospital  inpatients.  We 
have  stated  this  policy  in  the  regulations 
defining  physicians’  services  fuj^shed 
in  hospit^  (§  405.550(b))  and  in  the 
“rebundling”  rule  that  accompanied  the 
implementation  of  the  proq>ective 
payment  system  (§411.15(i^(l)). 


(“Rebimdling”  requires  nonphysician 
services  furnished  by  an  outside 
supplier  to  a  hospitd  inpatient  to  be 
covered  as  part  of  the  hospital  service. 
Thus,  separate  payment  for  services 
furnished  by  an  outside  supplier  are 
excluded  imder  the  law,  and  a  single 
imiform  payment  is  made  to  the 
hospital).  Subsequent  legislation,  the 
Omnibus  Budget  Recon^ation  Act  of 
1986  (OBRA  ’86,  Public  Law  99-509, 
enacted  on  October  21, 1986),  applies 
“rebimdling”  to  hospital  outpatient 
services. 

Carrier  payment  policies  for  these 
codes  varied  widely  under  the 
reasonable  charge  payment  system, 
because  we  had  not  addressed  the 
matter  of  whether  individual  physics 
codes  had  a  professional  component 
(PC)  and  a  technical  component  (TC) 
before  the  implementation  of  the 
radiologist  fae  schedule  in  1989. 

Elements  of  physics  services  may  be 
performed  by  one  or  more  of  the 
following  individuals;  a  radiation 
oncologist,  a  treatment  plaiming 
assistant,  a  radiation  physicist,  a 
dosimetrist,  a  simulation  technologist,  a 
mold  room  technologist,  or  a  therapy 
technologist.  Under  ffie  interim  policy 
clarification  we  issued  to  carriers  on 
September  1, 1989,  shortly  after  the 
implementation  of  the  radiologist  fee 
schedule,  carriers  pay  for  the  rc  of  a 
physics  service  if  a  physician  performed 
the  service.  If  the  PC  was  performed  in 
a  hospital  by  someone  other  than  a 
physician,  it  is  payable  through 
intermediary  payment  mechcmisms. 

This  policy  led  to  inconsistent  policies 
among  carriers  and  resulted  in 
overpayment  proceedings. 

We  realize  that  there  are  substantial 
questions  about  the  nature  of  physician 
and  physicist  activities  in  the  delivery 
of  services.  Therefore,  we  issued  an 
interim  policy  to  carriers  on  May  29, 
1992,  based  on  the  recommendations  of 
the  CMDs,  requiring  carriers  to 
recognize  PC  billing  and  assume  that  the 
radiologist  participated  in  furnishing 
the  serrices,  for  example,  in  reviewi^ 
and  validating  the  physicist’s 
calculations.  By  presuming  physician 


involvement  in  every  physics  service, 
this  interim  policy  essentially 
supersedes  another  Medicare  policy  that 
services  furnished  in  the  hospital  setting 
must  ordinarily  require  performance  by 
a  ph3rsician  to  be  paid  by  carriers. 

We  are  concerned  about  the  interim 
policy  that  presumes  the  physician  is 
sufficiently  involved  with  each  physics 
service,  including  those  furnished  in  the 
hospital  setting,  to  justify  carrier 
payment  as  a  physician’s  service  for  an 
inffividual  patient.  We  believe  that  this 
policy  is  inconsistent  with  our  general 
rule  on  conditions  for  payment  of 
services  furnished  to  hospital  patients. 
However,  we  also  believe  that  requiring 
carriers  to  determine  whether  a 
physician  or  a  nonphysician  performed 
the  service  is  a  difficult  task. 

We  have  met  with  representatives  of 
various  groups  includi^  radiation 
oncologists,  radiation  physicists,  and 
representatives  of  centers  that  furnish 
radiation  oncology  services  in  order  to 
gain  insights  into  the  ways  these 
services  are  delivered.  Specifically,  we 
have  attempted  to  clarify  the  exact 
nature  of  die  services  represented  by  the 
PC  of  radiation  physics  codes. 

As  a  result  of  these  discussions  and 
our  experience  with  this  issue  over  the 
years,  we  have  concluded  that  the 
physician  work  associated  with  the 
physics  codes  is  treatment  planning 
activity,  which  is  impossible  to  separate 
from  other  elements  of  treatment 
planning.  Therefore,  we  are  proposing 
to  bimdle  the  1994  rc  RVUs  for  the 
radiation  physics  CPT  codes  77300, 
77305, 77310, 77315, 77321,  77326 
throu^  77328,  and  77331  through 
77334  into  CPT  codes  77261  through 
77263  (therapeutic  radiology  treatment 
planning;  simple,  intermediate,  and 
complex,  respectively).  We  are 
proposii^  that  these  augmented 
payments  for  treatment  planning  would 
represent  the  total  payment  for  ffie 
physician’s  PC  services  associated  with 
the  physics  CPT  codes  during  the  course 
of  therapy  prescribed  by  the  treatment 
planning  code.  Our  pinq>oeed,  budget- 
neutral  metboddlogy  for  bundling  the 


Federal  Rj^|;i8ter  /  Vol.  58,  Na  133  /  Wednesday,  July  14,  1993  /  Proposed  Rules 


37999 


RVUs  into  the  treatment  planning  codes 
is  discussed  below. 

In  the  March  2, 1989,  interim  rule  for 
implementing  the  fee  s^edule  fOT 
radiologists’  services  (54  FR  8998),  we 
took  similar  action  by  replacing 
payments  for  daily  radiation  treatmmt 
management  with  payments  for  weekly 
treatment  management  Daily  physician 
management  services  are  no  longer 
recognized  for  Medicare  payment 
because  of  the  difficuity  in  obtaining 
documentation  showing  that  physician’s 
services  were  actually  furnished  daily  to 
a  patient.  This  change  p^mitted 
physicians  to  be  paid  for  their 
management  sendees  in  connection 
with  radiation  therapy  on  a  weekly  basis 
even  though  the  physician  did  not 
personally  examine  the  patient  during 
every  treatment  session. 

We  propose  that  all  radiation  physics 
CPT  codes  in  the  77300  series  would  be 
recomized  by  Medicare  as  TC-only  and 
would  represent  the  services  of 
nonphysician  personnel  and  equipment 
associated  with  the  procedure  codes. 
There  would  be  no  j^ysidan  fee 
schedule  bundling  of  die  TG-only 
physics  codes  for  service  furnished  in 
hemtanding  settings,  and  payment 
would  be  made  bas^  on  the  frequency 
with  which  the  sorvice  is  furnished  in 
freestanding  settings  to  beneficiaries 
who  are  not  hospi^  inpatients. 

While  the  cost  limit  provision  for 
hospital  outpatient  radiology  services 
and  other  diagnostic  procedures 
(§  413.122)  is  outside  the  scope  of  this 
proposed  rule,  the  provisions  could 
nave  some  effect  if  this  proposal  is 
adopted.  'Hiat  payment  methodology 
uses  global  amounts  payable  imder  the 
physidan  fee  schedule  in  determining 
paymmits  to  hospitals  for  radiology 
services,  including  radiation  phydes 
services.  The  TC-cmly  amounts  fm  the 
physics  codes  would  be  handled  in  the 
computation  in  the  same  way  as  is 
currently  the  case  with  TC-<^y 
radiation  treatment  delivery  codes. 

Our  proposal  would  bundle  the  PC 
RVUs  for  ^  the  physics  codes  into  the 
treatment  planning  codes  without 
regard  to  whether  teletherapy  or 
brachytherapy  is  the  treatment  modality 
select^.  the  1991  Part  B 
Medicare  Annual  Data  file  (renamed  the 
Naticmal  Claims  History  File),  we  have 
determined  that  simple  treatment 
planning  CPT  code  77261  represmited 
14  percent  of  the  treatment  planning 
services  allowed,  intermediate  treatment 
planning  CPT  code  77262  represented 
19  percent  ai  the  treatment  planning 
services  allowed,  and  complex 
treatment  planning  code  77263 
represented  67  percent  ai  the  treatmmiU 
planning  servh^  allowed.  We  then 


computed  1991  total  PC  RVUs  by 
multiplying  1991  frequencies  for  each  of 
the  12  physics  CPT  codes  listed  above 
by  the  1993  PC  RVUs  kx  each  code. 

(The  PC  portion  of  global  billings  was 
used  in  tnis  calculation.)  The  total  RVUs 
were  then  allocated  to  the  3  treatment 
plannii^  codes  based  on  the  14/19/67 
percent  relaticmship.  Under  this 
proposal,  the  1994  RVUs  for  these  codes 
would  be  revised  as  follows  (sul^ect  to 
any  refinement  adjustment  t^t  affects 
the  RVUs  genfflrally): 

•  The  RVUs  for  CPT  code  77261 — 
Simple  treatment  planning  would  be 
increased  frexn  2.16  to  4.79. 

•  The  RVUs  for  CPT  code  77262 — 
Intermediate  treatment  planning  would 
be  increased  from  3.26  to  7.23. 

•  The  RVUs  fOT  CPT code  77263 — 
Complex  treatment  planning  would  be 
increased  from  4.85  to  10.75. 

C.  Anesthesia  Services  Furnished  by 
Non-Anesthesioloffsts 

Under  the  physician  fee  schedule,  we 
do  not  allow  separate  payment  for  an 
anesthesia  service  that  a  surgeon  may 
perform  in  addition  to  and  concurrent 
with  a  surgical  procedure.  Payment  for 
the  anesthesia  swvice  is  made  through 
the  allowance  for  the  global  surgical 
service.  We  have,  however,  allowed  a 
psychiatrist  who  furnishes  electroshock 
therapy  and  the  associated  anesthesia 
service  to  be  paid  a^>arately  for  the 
anesthesia  swvice.  'The  separate 
payment  is  based  (mly  on  the  base  unit 
of  the  anesthesia  service.  No  payment  is 
recognized  for  time  units.  Time  units 
are  not  allowed  because  payment  for  the 
electroshock  therapy  compensates  the 
psychiatrist  for  the  time  associated  with 
th^rocedure. 

The  policy  of  allowing  separate 
payment,  although  only  a  r^uced 
payment  to  the  psychiatrist  is  not 
consistent  vrith  our  basic  policy  of  not 
recognizing  separate  payment  for 
anesthesia  furnished  by  a  surgeon  vdio 
is  also  performing  surgery.  TWefore, 
we  propose  to  eliminate  separate 
paymmit  for  the  base  unit  component  of 
the  anesthesia  service  if  the  psychiatrist 
furnishes  the  anesthesia  service 
associated  with  the  electroshock  therapy 
service.  Instead,  we  would  bundle  the 
payment  for  the  anesthesia  sorvice  into 
the  payment  for  the  electroshock 
therapy  service.  This  service  is 
designated  imder  CPT  code  90870.  If  it 
is  fuj^shed  by  a  psychiatrist,  we  would 
detmnine  the  current  nayments  allowed 
for  this  service  and  make  an  adjustment 
to  the  w(^,  practice  expense,  and 
maforactice  RVUs  for  (3T  code  90870 
so  that  payments  remain  budget  neutral. 

T^  proposed  methodedogy  for 
increasing  the  vfwk,  {nactice  expense. 


and  malpractice  RVUs  for  CPT  code 
90870  to  include  separate  payments 
previously  allowed  to  psychiatrist^  for 
CPT  code  00104  (Anesthesia  for 
Electroconvulsive  Shock  Therapy) 
follows: 

•  Determine  the  aggregate  allowed 
amoimts  and  allowed  services  for  CPT 
code  90870. 

•  Determine  the  aggregate  allowed 
amounts  for  CPT  code  00104  when  it  is 
furnished  by  psychiatrists. 

•  Divide  the  aggregate  allowed 
payment  for  these  two  CPT  codes  by  the 
product  of  the  sum  of  the  national 
conversion  factor  (CF)  (for  medical 
services)  and  the  aggregate  allowed 
services  for  CPT  code  90070.  (The  CF  is 
a  multiplier  that  transforms  RVUs  into 
payment  amounts.  The  CF  is  a  single 
national  value  that  applies  to  all 
services  paid  under  the  fee  schedule, 
except  that  differmit  CFs  for  surgical 
and  nonsuigical  services  may  eventimlly 
resuh  from  difierential  updates  under 
the  MVPS.)  This  computation  would 
result  in  the  increased  total  RVUs  fax 
CPT  code  90870. 

•  The  additional  RVUs  would  be 
appmtioned  to  the  vroik,  practice 
expmise,  and  mal[Hactice  RVUs 
currently  assigned  to  CPT  code  90870 
based  on  the  current  RVU  shares. 

D.  Applying  the  Site-of-Service  Payment 
Differentim 

We  reduce  practice  expense  RVUs  by 
50  percffiit  if  services  that  are  routin^y 
furfoshed  in  physicians’  offices  are 
performed  in  the  outpatimit  departmmit 
of  hospitals.  For  services  performed  in 
physician  offices  more  thm  50  percent 
of  the  time,  we  base  the  practice 
expense  RVUs  on  charge  data  from  the 
office  setting  only.  We  assume  that 
office  charge  data  accurately  reflect 
physician  practice  expenses  in  the  office 
setting.  Therefore,  for  office-based 
services,  the  practice  expense  RVUs 
reflect  office  practice  costs.  Because 
physicians  do  not  incur  certain 
expenses  in  the  hospital  outpatient 
department  (that  is,  expenses  of 
nonphysidan  personnel,  equipmmit, 
and  supplies),  we  reduce  physician 
payments  to  reflect  lower  practice  costs 
in  that  setting.  We  developed  the  »te- 
of-service  payment  difierential  under 
the  authority  of  section  1848(c)(4)  of  the 
Act,  which  permits  the  Secr^ary  the 
authority  to  establish  “ancillary 
policies’’  necessary  to  impl^ent 
section  1848.  Under  §  414.32,  carriOTS 
are  required  to  reduce  the  practice 
expense  RVUs  by  50  percent  if 
physician  services  of  the  type  routinely 
performed  in  physicians’  offices  are 
furnished  in  hospital  outpatient 
settings.  Section  414.32  states  that  we 
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establish  the  list  of  services  subject  to 
the  site^f-service  differential. 

1.  Office  or  Other  Outpatient 
Consultations  and  Confirmatory 
Consultations 

We  currently  do  not  apply  the  site-of* 
service  difierential  to  proc»dure  codes 
99241  through  99245  (Office  and  Other 
Outpatient  (^nsultations)  performed  in 
the  hospital  outpatient  department. 
Before  1992,  the  procedure  coding 
system  did  not  distinguish  between 
consultations  based  on  site  of  service. 
However,  separate  procedure  codes 
were  developed  for  office,  outpatient, 
and  inpatient  consultations  furnished 
beginning  January  1, 1992.  The  practice 
expense  RVUs  for  office  and  outpatient 
consultations  were  based  on  charge  data 
from  the  office  and  the  hospital 
outpatient  department.  Although 
physicians’  offices  are  the  predominant 
place  for  office  and  outpatient 
consultations,  these  sei^ces  are  not 
currently  subject  to  the  site-of*service 
differential.  Because  office  and 
outpatient  consultations  are  routinely 
furnished  in  physician  offices,  we 
believe  that  Mefficare  payment  should 
appropriately  reflect  lower  physician 
practice  expense  when  these 
consultations  are  performed  in  the 
hospital  outpatient  department. 

Confirmatory  consultations  are  also 
routinely  furnished  in  physicians’ 
offices  but  are  not  now  subject  to  the 
site-of-service  differential.  The  practice 
expense  RVUs  for  confirmatory 
consultations  are  based  on  charge  data 
from  all  settings. 

We  propose  to  apply  the  site-of- 
service  difierential  to  office  and 
confirmatory  consultations  and  revise 
the  practice  expense  RVUs  based  on 
office  charge  data  only.  Payment  for 
office  and  confirmatory  consultations 
performed  in  the  hospital  outpatient 
department  would  appropriately  reflect 
that  physicians  are  incurring  fewer 
practice  expenses  in  this  setting.  Our 
policy  for  payment  for  office  and 
confimatory  consultations  would  be 
consistent  with  payment  for  all  other 
procedures  that  are  routinely  performed 
in  physicians’  offices.  If  office  or 
outpatient  consultations  and 
confirmatory  consriltations  had  been 
subject  to  the  outpatient  limit  in  1992, 
we  estimate  that  payment  for 
approximately  506,000  services  would 
have  been  reduced  and  that  Medicare 
payments  for  consultations  would  have 
been  approximately  $8  million  less. 

2.  Nursing  Facility  (NF)  and  Hospital 
Inpatient  Settings 

Currently,  payment  for  services  that 
are  routinely  furnished  in  physicians’ 


offices  is  reduced  in  hospital  outpatient 
settings  (including  the  emergency  room) 
but  not  other  fedUty  settings  (that  is, 
hospital  inpatient  settings  and  NFs). 
Because  the  payment  is  not  reduced  in 
hospital  inpatient  and  NF  settings,  the 
payment  to  the  physidan  does  not 
appropriately  refled  that  physidans 
incur  fewer  expenses  when  providing 
what  are  usually  office-based  services  in 
these  settings. 

The  same  rationale  for  applying  a  site- 
of-service  difierential  in  the  hospital 
outpatient  department  is  appropriate  for 
other  fedlity  settings.  That  is, 
physidans  incur  fewer  expenses  when 
furnishing  services  usually  office-based 
in  inpatient  hospital  and  NF  settings. 

We  propose  to  extend  application  of 
the  site-of-service  difierential  to 
inpatient  and  NF  settings.  Our  policy  on 
payment  by  site  of  service  would  be 
consistent  across  all  fedlity  settings. 
There  is  no  logical  reason  why  payment 
for  the  practice  expense  portion  of  the 
physidan  fee  should  be  higher  in  an 
inpatient  hospital  setting  or  a  NF  than 
in  the  hospitd  outpatient  department. 

Physidans’  offices  are  the 
predominant  place  for  all  services 
subjed  to  the  site-of-service  difierential. 
With  a  few  exceptions,  most  of  the 
services  that  would  be  afieded  by 
expanded  application  of  the  site-of- 
service  difierential  are  rarely  performed 
in  hospital  inpatient  or  NF  settings; 
therefore,  the  extension  would  afiad 
relatively  few  services.  NF  visits  would 
be  unafii^ed  by  this  policy  change 
because  NF  visits  are  not  provided  in 
physidans’  offices.  Some  services,  such 
as  surgical  cleansing  and  clipping  of 
nails,  would  be  afieded  more  frequently 
by  expansion  of  the  site-of-service 
payment  difierential  because  they  are 
often  performed  in  NF  settings. 

We  estimate  that  application  of  the 
site-of-service  difierential  would  have 
afieded  approximately  3.6  million 
allowed  services  and  $24.4  million 
allowed  charges  if  this  policy  had  been 
applied  in  CY 1992. 

3.  Ambulatory  Surgical  Center  (ASC) 
Services 

We  do  not  apply  the  site-of-service 
difierential  to  services  routinely 
furnished  in  a  physidan’s  office  that  are 
currently  included  on  the  list  of  covered 
ambulatory  surgical  center  (ASC) 
services,  ‘^ere  are  eight  covered  ASC 
services  that  we  believe  should  be 
deleted  from  the  list  of  ASC  covered 
services  and  subjed  to  the  site-of- 
service  difierential.  The  following  eight 
services  will  be  induded  in  a  propo^ 
notice  that  we  are  developing  to 
announce  changes  to  the  ASC  list  If 
these  services  are  not  removed  from  the 


ASC  list,  the  site-of-service  difierential 
will  not  apply. 

11424 — Removal  of  Skin  Lesion 
11604 — Removal  of  Skin  Lesion 
13101— Repair  of  Wound  or  Lesion 
13132 — Repair  of  Wound  or  Lesion 
52000— Cystoscopy 
66762— Revision  of  Iris 
67105 — Repair,  Detached  Retina 
67208— Treatment  of  Retinal  Lesion 

Currently,  the  practice  expense  RVUs 
for  these  sei^ces  refled  office  practice 
expenses  but  payment  is  not  reduced  in 
facility  settings.  Payment  for  practice 
expenses  does  not  appropriately  refled 
that  physician  practice  expenses  are  less 
if  these  services  are  performed  in  a 
facility  setting. 

The  practice  expense  RVUs  for  these 
procedures  are  ba^d  on  office  charge 
data.  These  procedures  were  initially 
subjed  to  the  site-of-service  difierential 
imaer  the  physidan  fee  schedule. 
However,  because  they  were  also 
covered  ASC  list  proc^xires,  we 
removed  them  from  the  list  of  services 
subjed  to  the  site-of-service  difierential. 

It  we  remove  these  services  from  the 
ASC  list,  we  propose  applying  the  site- 
of-service  payment  differentid  to  the 
above  listM  procedure  codes.  Payment 
for  these  services  in  fedlity  settings 
would  appropriately  refied  that 
physidans  are  incurring  fewer  practice 
expenses  in  these  settings.  Our  policy 
regarding  these  procediires  wodd  be 
consistent  with  that  for  all  other 
procedures  that  are  routinely  performed 
in  a  physidan’s  office. 

E.  Supplies  Other  Than  Drugs 

Before  1992,  some  carriers  paid 
separately  for  supplies  used  by 
physidans  in  fiu^shing  services  while 
other  carriers  did  not.  Because  the 
physidan  fee  schedule  is  based  on 
national  RVUs  for  services,  we 
implemented  a  national  policy  vdth 
regard  to  supplies  that,  for  the  most 
part,  does  not  allow  separate  payment 
for  supplies  inddent  to  a  physidan’s 
service.  Payment  for  these  supplies  is 
bundled  into  the  payment  for  ffie 
physidan’s  service.  In  implementing  the 
physidan  fee  schedule,  we  reviewed  the 
charge  data  on  which  we  based  the 
pracfice  expense  RVUs;  we  found  very 
tew  separate  billings  for  medical 
supplies  under  national  codes.  Thus,  we 
concluded  that  the  historical  charges 
and,  therefore,  the  practice  expense 
component  for  most  services  already 
induded  the  cost  of  medical  supplies. 

However,  for  services  furnished  on  or 
after  January  1, 1992,  we  pay  an  add-on 
amovmt  for  supplies  for  a  lifted 
number  of  prtx^ures  if  those 
procedures  are  performed  in  the 
physidan’s  office.  To  qualify  for  the 
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supply  add-im,  a  procedure  must  meet 
the  following  criteria: 

•  The  procedure  can  be  safely 
performed  in  the  office  setting. 

•  The  procedure  is  not  routinely 
performed  in  an  office  setting.  We 
consider  a  procedure  to  be  routinely 
performed  in  an  office  setting  if  our  data 
show  that  it  is  performed  in  die  office 
50  percent  or  mwe  of  the  time. 

•  The  procedure  requires  specialized 
supplies  that  are  not  used  routinely  and 
are  generally  disposable. 

For  procedures  furnished  in  CY 1992 
that  met  these  criteria,  we  paid  an 
additional  amount  for  supjplies  based  on 
a  practice  expense  RVU  of  1.00.  For 
services  performed  in  CY  1993,  the 
practice  expense  RVU  has  been  reduced 
to  0.97  due  to  an  adjustment  for  budget 
neutrality  described  in  the  November 
1992  final  notice  (57  FR  55970)  on  the 
physician  fee  schedule  feu  CY  1993.  We 
pay  for  these  supplies  under  HCFA 
Common  Procedure  Coding  System 
(HCPCS)  code  A4550,  suimcal  tray. 

Supplies  for  splints  and  casts  are 
separately  payable  under  section 
1861(s)(5)  of  the  Act  and  are  not 
included  in  the  definition  of  services 
covered  by  the  fee  schedule;  therefore, 
the  policy  regarding  supplies  does  not 
apply  to  treatment  for  figures  and 
diriocations.  In  addition,  the  policy  was 
not  applied  to  procedures  vrim 
historical  charges  for  fewer  than  1,000 
allowed  services  or  if  the  ph3rsician’s 
office  was  reported  as  the  site  of  service 
less  than  5  percent  of  the  time  because 
the  data  were  insufficient  for  us  to 
analyze.  We  also  stated  in  the  November 
1991  final  rule  (56  FR  59523)  that  we 
would  further  consider  the  issue  of 
separate  payment  for  supplies. 

At  present,  we  pay  the  supply  add-on 
for  approximately  50  procedures  based 
on  the  above  criteria.  We  believe  that 
our  general  policy  of  not  allowing 
separate  payment  for  supplies  is 
appropriate  for  the  vast  majority  of 
services  performed  in  physicians* 
offices,  and  we  will  continue  to  apply 
that  policy.  However,  based  on 
discussions  with  CMDs,  specialty 
societies  and  individual  physicians,  and 
a  review  of  prior  carrier  policies,  we 
believe  there  are  supplies  associated 
with  a  few  procedures  not  (m  the 
current  list  for  which,  as  a  matter  of 
equity,  physicians  should  receive 
additional  payment  We  are  also 
concerned  that  the  lack  of  additional 
payment  for  these  supplies  could  result 
in  physicians  performing  these  services 
in  the  mote  expensive  hospital 
ou^iatimit  departments  lamer  than  in 
their  offices.  For  some  of  these 
procediires,  we  are  proposing  to  allow 
separate  payment  under  HCPCS  code 


A4550  in  accordance  with  om  current 
policy.  For  two  procedures,  we  bebeve 
an  increase  in  practice  expense  RVUs  is 
more  appropriate. 

1.  Urological  Procedures 

There  are  no  urological  procedures  cm 
the  list  of  services  for  whi^  we 
currently  allow  separate  payment  far 
supplies.  Supplies  for  cystoscopies  and 
catheter  insertirms  are  among  the  items 
paid  for  separately  by  some  carriers 
before  1992. 

We  are  proposing  to  allow  separate 
payment  for  a  surgical  tray  un^r 
HCPCS  code  A4550  for  those  cystoscopy 
procedures  that  are  currently  furnished 
in  a  physician’s  office  bebAreen  5  and  50 
percent  of  the  time.  Consistent  vrith  our 
current  supply  policy,  the  additional 
payment  to  physicians  would  be 
allowed  only  if  the  cystoscopy  were 
performed  in  a  physician’s  office.  In 
performing  the  procedure  in  the  office, 
we  believe  the  physician  iiunirs 
additional  costs  that  are  not  incurred  by 
the  physician  in  perfenming  the 
procedure  in  the  hospital  or  ASC.  The 
procedures  that  meet  our  criteria  fall  in 
the  CPT  code  range  52005  through 
52317.  We  are  not  {Nroposing  to  add  CPT 
code  52000,  a  proi^ure  routinely 
performed  in  the  office,  to  the  list  of 
services  for  which  the  surgical  tray  may 
be  paid  separately. 

With  respect  to  catheters,  our  current 
rules  allow  for  separate  payment  if  the 
catheterization  is  for  a  permanent 
obstruction.  Some  catheters  are  in  place 
for  only  a  week  at  two  and,  thus,  would 
not  be  considered  permanent.  While  we 
do  not  believe  we  should  pay  for 
simple,  inexpensive  tubes  used  for 
diagnostic  catheterization  in  the  office, 
we  are  proposing  to  pay  for  catheters 
used  by  physicians  in  the  treatment  of 
temporary  obstructions. 

Because  we  estimate  the  cost  of  the 
supply  to  be  approximately  $15,  we  do 
not  believe  the  current  supply  add-on  is 
appropriate.  Therefore,  we  are 
proposing  to  establish  a  new  alpha¬ 
numeric  procedure  code  to  be  reported 
in  lieu  of  CPT  code  53670  for  insertion 
of  a  temporary  in-dwelling  catheter.  The 
work  RVUs  for  the  alpha-numeric  code 
wo\ild  be  the  same  as  those  for  53670. 
However,  we  are  proposing  to  add  .50 
RVUs  to  the  practice  expense  RVUs  for 
53670  to  reflect  the  cost  of  the  supply 
when  the  new  code  is  reported  with  an 
office  site-of-servica  We  would  also  add 
the  new  code  to  the  list  of  services 
subject  to  the  site-of-service  differential 
and  subtract  the  additional  .50  RVUs 
before  reducing  the  practice  expense 
RVUs  by  50  percent  when  the  service  is 
performed  in  a  setting  for  which  the 
differential  is  applied. 


2.  Unna  Boots 

CPT  Code  29580  is  used  to  report  the 
application  of  an  Unna  boot,  a  paste 
application  en^loyed  in  a  mannar 
similar  to  a  cast  for  the  treatment  of 
ulcers.  Unna  boots  are  commonly 
applied  in  the  office  and,  therefore,  do 
not  meet  our  risual  criterion  for 
additional  payment  However,  since 
many  carriers  paid  separately  for  Unna 
boots  before  1992,  the  historical  charges 
for  CPT  code  29580  do  not  include  tlm 
cost  of  the  supply.  Our  data  indicate 
that  the  usual  price  for  an  Unna  boot  is 
approximately  $15,  whereas  the  practice 
expense  RVUs  for  CPT  code  29580  are 
only  .31,  which  is  equivalent  to  $9.90. 

We  are  proposing  to  add  .50  RVUs  to 
the  practice  expense  when  CPT  code 
29580  is  performed  in  an  office  setting 
to  reflect  the  cost  of  the  Unna  boot  As 
with  the  insertion  of  a  temporary  in- 
dwellii^  catheter,  the  additicmal  .50 
RVUs  would  not  apply  to  procedures 
performed  in  a  facility  setting. 

While  we  are  preserving  our  general 
policy  of  not  allowing  adffiticmal 
payment  for  supplies,  we  believe  it  is 
reasonable  to  allow  additional  paymmit 
for  the  items  described  above.  We  also 
believe  it  is  reasonable  to  depart  from 
our  usual  policy  and  method  of  paying 
for  supplies  und»  HCPCS  code  A4550 
for  Unna  boot  application  arnl  insertion 
of  temporary  cat^ers  since  the  price  of 
the  supply  is  less  than  the  payment 
amoimt  for  A4550  and  discrete  codes 
exist  for  reporting  a  service  that  always 
requires  the  particular  supply  item. 
Adding  to  the  practice  expense  RVUs  is 
consistent  with  our  policy  of  bundling 
payment  for  supplies  inddoit  to  a 
physician’s  service  into  the  payment  for 
the  service.  We  would  include  the 
additional  outlays  for  these  supplies  in 
any  budget-neuhality  calculations  for 
1994.  We  estimate  the  additional 
expenditures  from  the  above  proposals 
to  be  approximately  $9  million  in  CY 
1994. 

F.  Payment  Area  (Locality)  and 
Corresponding  G^graphic  Practice  Cost 
Index  (GPd)  Changes 

From  the  inception  of  Medicare  in 
1965  imtil  1992,  Medicare  payments  for 
physicians’  services  were  ma^  under 
the  reasonable  charge  system.  Under  the 
reasonable  charge  system.  Medicare 
payment  localities  for  physicians’ 
services  were  set  by  lo^  Medicare 
carriers  based  on  their  knowledge  of 
local  physician  charging  patterns.  In 
gene^,  localities  tend^  to  be 
geographic  or  political  subdivisions 
such  as  States,  counties,  or  cities,  or 
designations  such  as  urban  and  rural. 
Most  of  the  localities  changed  little 
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between  1965  and  1992.  There  were 
about  240  localities,  including  16  States 
with  statewide  localities,  imder  the 
reasonable  charge  ^stem. 

Section  1848  of  the  Act  replaced  the 
reasonable  charge  system  with  the 
physician  fee  schedule  effective  January 
1, 1992.  Section  1848(j)(2)  defines  a 
ph)rsician  fee  schedule  pajrment  area  as 
the  locality  existing  imaer  the 
reasonable  charge  system.  Section  1848 
did  not,  however,  delete  section  1842  of 
the  Act,  which  mves  the  Secretary  the 
authority  to  set  localities.  We  believe 
the  Congress  enacted  section  1848(j)(2) 
to  allow  us  to  retain  existing  localities 
to  fedlitate  changing  to  the  physician 
fee  schedule,  but  not  to  preclude  us 
firom  making  locality  changes  if  we  so 
desired. 


In  the  June  1991  proposed  rule  for  the 
physician  fee  schedule  (56  FR  25832), 
we  acknowledged  the  lack  of 
consistency  among  localities  and  the 
significant  demographic  and  economic 
changes  that  had  occurred  since 
localities  were  originally  established. 

We  also  stated  that  we  planned  no  large- 
scale  locality  changes  until  we 
evaluated  the  various  studies  on 
localities  being  done  within  HCFA  and 
by  outside  groups  such  as  the  Physician 
Payment  R^ew  Commission.  We 
stated  that  until  we  decide  on  ultimate 
large-scale  chants,  the  only  locality 
changes  we  would  consider  would  be 
requests  for  converting  individual  States 
with  multiple  localities  to  a  single 
statewide  locality  if  “*  *  * 
overwhelming  support  from  the 
physidem  commiinity  for  the  changes 
can  be  demonstrated.”  This  position 
was  repeated  in  the  November  1991 
final  rule  on  thephysician  fee  schedule 
(56  FR  59514).  Tms  willingness  to 
consider  applications  from  physidans 
in  a  State  for  conversion  to  a  statewide 
locality,  if  overwhelming  support  on  the 
part  of  winning  and  losing  physidans 
has  been  demonstrated,  reflects  our 


belief  that  statewide  localities  generally 
are  preferable  to  the  present  Medicare 
loc^ties  because  they  simplify  program 
administration  and  encourage 
physidans  to  practice  in  rural  areas  by 
reducing  urba^rural  payment 
differentials.  We  received  inquiries  from 
a  number  of  State  medical  sodeties 
concerning  conversions  to  a  statewide 
payment  area.  We  explained  to  these 
States  that  these  conversions  involve 
taking  a  weighted  average  of  the  existing 
locality  GPC^  to  form  a  new  statewide 
GPQ.  This  means  that  there  will  be 
“losing”  (usually  urban)  areas,  as  well 
as  “winning”  (usually  rural)  areas 
within  a  State  if  a  conversion  is  made. 
We  further  informed  these  States  that  a 
simple  resolution  passed  by  the  State 


medical  sodety  is  not  suffident  proof  of 
overwhelming  support  among  both  rural 
and  urban  physidans  for  the  change.  To 
assist  States  in  dedding  whether  to 
convert  to  a  statewide  payment  area,  we 
published  an  informatioiral  list  of 
projected  statewide  GPQs  in  the  June 
1991  proposed  rule  (56  FR  25972). 

In  most  cases,  the  States  have  been 
unable  to  generate  the  support  of  the 
losing  physidans  for  the  change. 
However,  three  States — Miimesota, 
Nebraska,  and  Oklahoma — ^were 
converted  to  statewide  localities  in 
1992.  (These  conversions  were 
annormced  in  the  November  1991  final 
rule  (56  FR  59514).)  No  statewide  areas 
were  created  in  1993.  There  are 
currently  232  payment  areas  imder  the 
physidan  fee  schedule:  19  States  with 
single  payment  areas;  the  Distrid  of 
Columoia  (with  surrounding  Maryland 
and  Virginia  suburbs).  Puerto  Rico,  and 
the  Vir^  Islands  are  3  more  single 
payment  areas;  and  31  States  wim  a 
total  of  210  payment  areas. 

Under  the  law,  payments  vary  among 
physidan  fee  schedule  areas  only  to  the 
extent  that  resource  costs  vary  as 
measured  by  the  GPCL  The  GPQ  is  an 
index  developed  to  measure  resource 
cost  differences  among  areas  in  the  three 
components  of  the  physidan  fee 
schedule— physidan  work,  practice 
expenses,  and  malpractice  expenses.  (A 
detailed  explanation  of  the  GPQs  can  be 
found  in  the  June  1991  proposed  rule 
(56  FR  25815).  The  current  GPQs  can  be 
found  in  Addendum  C  of  the  November 
1991  final  rule  (56  FR  59785)). 

The  were  originally  developed 
based  on  Metropolitan  Statistical  Area 
(MSA)/County  data.  Indices  were 
created  for  each  MSA  and  for  all  of  the 
remaining  non-MSA  areas  of  each  State. 
For  the  physidan  fee  schedule,  if 
Medicare  payment  areas  diverged  from 
MSA  bound^es  or  encompassed 
several  MSAs,  the  MSA/county  indices 
were  converted  to  payment  area  indices 
by  general  population  weights. 

Likewise,  the  State  GPQs  were  created 
by  weighting  the  MSA/non-MSA  GPQs 
by  population.  The  GPQs  for  all  1992 
physidan  fee  schedule  payment  areas — 
induding  the  new  GPQs  for  the  1992 
statewide  areas  of  Minnesota, 

Oklahoma,  and  Nebraska — ^were  used  in 
computing  the  nationally  budget-neutral 
CF  for  1992  of  $31,001. 

The  physician  fee  schedule  is  budget- 
neutral  on  a  national  basis.  If  a  State 
with  multiple  payment  areas  converts  to 
a  statewide  payment  area  using 
population-weighted  State  GP^  after 
the  physidan  fm  schedule  became 
effe^ve,  the  change  may  not  be  budget 
neutral  within  the  State.  Since  area 
population  weights  rather  than  area 


expenditure  weights  were  used  in 
mapping  MSAs/coimties  to  payment 
areas,  the  change  will  be  budget  neutral 
within  the  State  only  if  the  population 
is  apportioned  among  the  existing 
payment  areas  in  relatively  the  same 
proportions  as  payments  under  the  fully 
implemented  physidan  fee  schedule 
(that  is,  exduding  the  effects  of  the 
transition).  If  the  population  is  not  so 
apportioned,  the  conversion  may  result 
either  in  an  increase  or  decrease  in 
payments  from  what  would  have  been 
paid  had  the  conversion  not  been  made. 

Generally,  urban  areas  within  a  State 
have  higher  GPQs  than  rural  areas. 

Urban  areas  also  tend  to  be  importers  of 
beneficiaries  in  that  Medicare 
benefidaries  frequently  travel  to  urban 
areas  to  receive  services,  usually  higher- 
cost  surgical  and  procedural  services, 
not  readily  available  in  rural  areas. 

'Ilius.  urban  areas  generally  furnish  a 
larger  proportion  of  services 
(expenditures)  than  their  proportion  of 
benefidaries  within  the  State. 

Therefore,  if  a  State  converts  from 
multiple  localities  to  a  single  payment 
area  under  the  physidan  ^edule 
and  a  new  State  GPQ  is  computed 
based  on  population  weights,  the  new 
GPQ  may  not  be  budget  neutral  within 
the  State.  Thus,  all  of  the  payments  lost 
by  the  urban  areas  within  a  State  may 
not  be  redistributed  to  rural  areas  within 
the  same  State,  resulting  in  unintended 
savings  to  the  program. 

There  is  no  statutory  requirement  that 
the  physidan  fee  sch^ule  be  budget 
neutral  within  a  State.  However,  we 
believe  that  neither  the  program  nor  the 
physidans  within  a  State  should  be 
advantaged  or  disadvantaged  if  the 
physidans  within  the  State  decide  to 
petition  for  a  statewide  payment  area 
and  the  change  is  made.  Therefore,  we 
calculated  the  following  new  State 
GPQs  for  the  31  States  that  contain 
multiple  payment  areas.  These  GPQs 
were  calculated  using  area  fee  schedule 
RVUs  rather  than  population  weights 
and  will  be  budget  neutral  within  a 
State  if  the  State  converts  to  a  single 
payment  area.  We  are  providing  these 
GPQs  so  States  that  might  consider 
requesting  a  change  to  a  statewide 
payment  area  can  compare  them  to  the 
existing  multiple  payment  area  GPQs  in 
the  State.  These  GPQs  are  informational 
only  and  have  no  effect  under  existing 
physidan  fee  schedule  payment  areas. 
Any  of  these  new  GPQs  would  become 
effective  only  if  the  State  meets  our 
criteria  and  changes  to  a  statewide 
payment  area. 
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RVU-Based  State  Geographic 
Practice  Cost  Indices  For 
States  Presently  Containing 
Multiple  Payment  Areas 


State 

Work 

Prac¬ 
tice  Ex¬ 
pense 

Mal- 

prac- 

tics 

Alabama . 

0.975 

0.885 

0.824 

Arizona . 

0.997 

0.998 

1.255 

California . 

1.036 

1.148 

1.370 

Connecticut . 

1.014 

1.088 

1.101 

Flofkla . 

0.987 

0.952 

1.253 

Georgia . 

0.966 

0.932 

0.752 

Idaho . 

0.966 

0.931 

0.889 

Illinois . 

1.019 

1.049 

1.466 

Indiana . . . 

0.990 

0.935 

0.534 

Iowa  . 

0.975 

0.918 

0.666 

Kansas  . 

0.958 

0.907 

1.134 

Kenturky . . . 

0.979 

0.902 

0.667 

Louisiana . . 

0.907 

0.941 

0.930 

Maine . 

0.949 

0.938 

0.716 

Maryland* . 

1.023 

1.033 

0.904 

Massachusetts . 

1.001 

1.115 

0.855 

Michigan . 

1.037 

1.036 

1.483 

Mississippi . 

0.963 

0.874 

0.650 

Missouri . 

0.976 

0.934 

1.274 

Nevada  . 

1.027 

1.099 

1.144 

New  Jersey . 

1.034 

1.099 

1.153 

New  York . 

1.039 

1.140 

1.535 

ttorth  Carolina . 

0.968 

0.902 

0.378 

Ohk)  . . . 

0.993 

0.951 

0.920 

Oregon . 

0.980 

1.008 

0.951 

Pennsylvania . . 

1.000 

0.984 

1.315 

Texas  . 

0.981 

0.922 

0.529 

Virginia* . 

0.977 

0.939 

0.562 

Wf^ngton . 

1.009 

1.010 

1.064 

West  Virginia . . 

0.973 

0.913 

0.688 

Wisconsin . 

0.988 

0.954 

0.762 

*TT)e  Maryland  and  Virginia  State  GPCIs 
shown  separately  do  not  Include  ttie  parts  of 
Ma^arxl  artd  Virginia  irM:luded  in  the  District 
of  Coimnbia  physKten  fee  schedule  area.  The 
District  of  Columbia  physician  fee  schedule 
payment  area  Includes  Washington  DC;  PrirKe 
Georges  and  Montgomery  Counties  in 
MaryKuid;  and  Fairfax  and  Arlington  Counties 
and  the  City  of  Alexarxiria  in  Vir^nia. 

These  GPCIs  were  created  by 
weighting  the  existing  area  GPCIs  by  the 
full  physician  fee  schedule  RVUs  in 
each  payment  area.  Full  physician  fee 
schedule  RVUs  were  \ised  rather  than 
1992  actual  dollar  payment  amounts 
because  the  dollar  amoimts  would 
include  transition  payment  differences, 
which  reflect  remnants  of  the  prior 
reasonable  charge  system  and  which 
will  disappear  when  the  physician  fee 
schedtile  is  fully  effective  in  1996. 

These  new  budget-neutral  RVU- 
weighted  State  GF^  are  generally 
slightly  hi^er  than  the  State  GPQs 
published  in  Addendum  C  of  the 
November  1991  final  rule  (56  FR  59785) 
because  the  areas  with  the  higher  GPCIs 
within  the  State  as  mentioned  earlier, 
import  beneficiaries  and,  thus,  furnish 
services  (RVUs)  in  a  greater  proportion 
than  their  resident  population.  Thus, 
compared  to  the  previous  population- 
wei^ted  State  QKHs,  the  losing  (urban) 


are^  would  generally  experience 
sli^tly  less  of  a  decrease  in  payments, 
and  the  winning  (rural)  areas  would 
generally  experience  sUghtly  more  of  an 
increase  in  payments  imder  a  change  to 
a  statewide  locality.  Differences 
observed  in  the  M^land  and  Virginia 
GPQ  values  from  those  published  in  the 
June  1991  proposed  rule  are  primarily 
attributable  to  the  fact  that  the  values  in 
the  rule  included  the  Maryland  and 
Virginia  suburbs  currently  in  the 
District  of  Columbia  physician  fee 
schedule  area,  not  to  differences  in 
weighting. 

Fubire  conversions  to  statewide 
localities  would  be  made  using  the  new 
budget-neutral  State  GPCIs  in  the  above 
table  (subject  to  any  future 
comprehensive  GPQ  revisions  as 
discussed  below).  We  calculated  these 
GPQs  to  assure  that  the  same  amount  of 
payments  would  be  made  within  a  State 
after  the  conversion  as  wo\ild  have  been 
paid  if  the  conversion  to  a  statewide 
payment  area  were  not  made.  If  we  did 
not  use  these  new  State  GPQs,  not  only 
might  we  be  generally  disadvantaging 
the  physicians  within  the  State,  we 
mignt  experience  unintended  budget 
savings.  There  is  no  need  to  recalculate 
the  GPQs  for  States  that  were  already 
stateivide  localities  when  the  physician 
fee  schedule  began  in  1992,  because 
these  existing  GPQs  were  used  when 
we  computed  the  1992  budget-neutral 
CF. 

While  we  received  preliminary 
inquiries  from  a  number  of  States 
concerning  converting  to  a  statewide 
payment  area,  only  six  States  submitted 
formal  petitions  that  contained 
information  concerning  the  level  of 
support  for  the  change  among 
physicians  in  both  winning  and  losing 
areas.  Of  these  six,  only  OMo  and  No^ 
Carolina  demonstrated  sufficient 
support  from  losing  areas  to  support  the 
change.  Therefore,  we  propose  to 
convert  Ohio  and  North  (Zalina  to 
statewide  payment  areas  effective  on 
January  1, 1994,  using  the  new  RVU- 
weighted  State  GPQs. 

As  previously  mentioned,  existing 
Medicare  localities  were  not  established 
on  any  consistent  basis.  No  reliable 
national  data  to  construct  the  GPQs 
were  widely  and  consistently  available 
on  a  Medicare  locality  basis.  Data  were, 
however,  available  on  an  MSA/county 
basis.  In  discussing  the  mapping  of  the 
data  from  an  MSA  to  a  locality  basis, 
various  weighting  methods  were 
considered.  Census  population  weights 
were  selected  as  being  the  most  reliable 
and  widely  and  consistently  available 
data.  Medicare  payments  were  not  used 
because  (1)  bei^  charge-based,  they 
would  have  reflected  the  unjustified 


payment  differences  that  existed  at  that 
time  among  localities  that  the  physician 
fee  schedule  was  designed  to  correct, 
and  (2)  we  did  not  have  the  capability 
of  identifying  parent  data  within  a 
localify  attributable  to  each  distinct  part 
of  the  locality  that  crossed'MSA  lines. 

As  stated  ^ve,  section  1842  of  the 
Act  gives  the  Secretary  the  authority  to 
set  payment  localities,  and  we  plan  to 
review  the  existing  payment  locality 
structure  for  possible  fetme  changes  in 
1996.  In  the  meantime,  we  will  continue 
to  consider  statewide  localities  for  those 
State  in  which  physicians  express  a 
desire  for  a  change.  We  believe  that 
statewide  localities  are  generally 
preferable  to  the  present  Medicare 
localities  because  they  simplify 
administration  and  encourage 
physicians  to  practice  in  ru^  areas.  An 
issue  to  consider  is  how  we  can  assure 
that  the  views  of  all  physicians  in  an 
area  are  solicited  and  not  just  the  views 
of  physicians  who  are  members  of  the 
State  medical  societies.  We  will,  of 
course,  announce  any  proposed  changes 
in  the  criteria  for  establisl^g  localities 
or  proposed  changes  to  payment  areas 
as  part  of  the  rulemaking  process  for  the 
physician  fee  schedule. 

G.  Evaluation  and  Management  Services 

1.  Prolonged  Evaluation  and 
Management  Services  (CPT  Modifier 
-21) 

Medicare  does  not  recognize  CPT 
modifier  -21,  prolonged  evaluation  and 
management  services.  Physicians 
believe  we  should  make  additional 
payment  for  CPT  modifier  -21  to 
recognize  when  evaluation  and 
management  services  are  primarily  for 
coimseling  and  coordination  of  care  that 
exceeds  the  duration  of  the  highest  level 
visit  or  consiiltation  code  available. 

We  are  sympathetic  to  permitting 
physicians  to  bill  this  mc^fier  and 
mmish  supporting  documentation  if 
time  is  the  basis  for  selecting  the  level 
of  the  code  and  if  the  physician  spends 
significantly  more  than  the  time  in  the 
highest  level  of  visit  or  consultation 
code  furnishing  covered  evaluation  and 
management  services  to  a  patient.  We 
recognize  that  some  high  level  visits  or 
consultations  for  counseling  and 
coordination  of  care  may  take 
significantly  more  than  the  time 
anticipated  by  the  code’s  definition  and 
believe  that  tne  physician  should  be 
compensated  for  this  work. 

We  propose  to  permit  billing  of  the 
CPT  -21  modifier  with  documentation 
for  the  following  CPT  codes.  These 
codes  are  for  the  highest  level  of  each 
of  the  following  visit  categories  of 
evaluation  and  management  services: 
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99205  Office  or  odiaroutpatieatTuit  fora 
new  patient 

99215  Office  or  other  outpatient  visit  for  an 
established  patient 
99223  Initial  hospital  care 
99233  Subsequent  ho^ital  care 
99245  Office  consultation  for  a  new  or 
establish^  patient 

99255  Initial  inpatient  consultation  for  a 
new  or  established  patient 
99263  Follow-up  in^tient  consultation  for 
an  established  patient 
99303  Comprehensive  nursing  focility 
assessment 

99313  Subsequent  nursing  facility  care 
Carriers  would  make  payment  on  a 
“by  report"  basis  if  they  determine  that 
the  additional  time  was  necessary  and 
that  additional  payment  is  appropriate. 
We  would  require  the  physician  to 
furnish  documentation  of  the  services 
furnished  including  the  duration  of 
face-to-face  time  or  floor  time  in  the 
case  of  inpatient  hospital  visits.  We  are 
defining  services  that  take  significantly 
more  time  than  indicated  in  the  above 
codes  as  those  in  i^ch  the  time  in  the 
code  is  exceeded  by  30  minutes  or  more. 
Therefore,  we  propose  that  after  the 
time  of  the  evmuation  and  management 
service  has  exceeded  the  time  in  one  of 
the  specified  codes  by  30  minutes  or 
more  and  the  carrier  has  determined 
from  review  of  the  records  that  the 
services  were  appropriate,  the  carrier 
would  pay  1.00  RVU  for  eadh  additional 
15-minute  increment  of  time  past  the 
time  specified  in  the  code  plus  30 
minutes.  For  example,  if  the  physician 
bills  CPT  code  99215  (typical  time  of  40 
minutes)  with  the  CPT  modifier  -21  for 
a  visit  of  85  minutes  and  the  carrier 
determines  that  the  extended  duration 
of  the  visit  was  appropriate,  the  carrier 
would  pay  1.00  additional  RVU  lor  the 
visit  (for  1  increment  of  15  minutes  after 
the  time  of  the  visit  had  passed  70 
(40-4-30)  minutes). 

We  propose  to  establish  30  minutes 
after  t^  duration  of  the  evaluation  and 
management  service  as  the  threshold  for 
eligibility  for  additional  payment 
bemuse  it  generally  represents 
approximately  2  standard  deviations 
above  the  mean  duration  of  evaluation 
and  management  services.  In  addition, 
we  propose  a  payment  of  1.00  RVU 
because  1.00  RVU  represents 
approximately  15  minutes  of  physician 
work  includi^  practice  and  malpractice 
expense  in  evduation  and  management 
services.  It  is  approximately  the  level  of 
a  level  three  est^lished  patient  office 
visit. 

2.  Ventilator  Management  on  the  Same 
Day  as  an  Evaluation  and  Management 
Service 

Under  the  physician  fee  schedule, 
ventilation  management  (CPT  codes 


94656,  94657,  94660,  and  94662)  is 
considered  to  be  a  global  service  and  is 
assigned  a  0-day  global  period. 

Therefore,  payment  is  not  made  for  a 
visit  to  the  same  physician  on  the  same 
day  that  he  or  she  bills  ventilation 
management,  unless  the  visit  is  a 
significant  service,  separately 
identifiable  from  ventilation 
management.  In  contrast,  ventilation 
management  CPT  codes  94656  and 
94657  are  bundled  into  critical  care 
services,  CPT  codes  99291  and  99292. 

We  believe  that  when  a  ph3rsician 
manages  a  ventilator  dependent  patient, 
other  aspects  of  the  patient's  care  are 
inextric^ly  intertwined  with  the 
management  of  the  ventilation  and  that 
the  evaluation  and  managem«it  services 
furnished  must  be  considered  in  their 
entirety  when  the  selection  of  the  code 
is  made.  The  assignment  of  a  global 
period  of  0  days  to  the  ventilation 
management  codes  merely  provided  us 
with  an  easy  vehicle  for  automating  that 
policy. 

However,  the  application  of  the  global 
surgery  policy  to  t^  nonsurgical 
service  has  resulted  in  considerable 
confusion  among  physicians  and 
carriers  r^arding  when  billing  for  both 
a  subsequent  hospital  visit  and 
ventilation  management  are  justified.  As 
a  result  of  that  crmfusion,  we  propose  to 
brmdle  ventilation  management  codes 
94656,  94657,  94660,  and  94662  into 
visits,  and,  therefore,  to  make  our 
payment  for  them  consistent  ivith  our 
payment  for  critical  care  under  the 
current  CPT  definition  of  critical  care. 

We  propose  to  accomplish  this  change 
by  designating  ventilation  management 
codes  as  “bundled”  services  %irith  a  "B” 
status  in  the  Medicare  physician  fee 
schedule  data  base  (the  file  on  whidi 
our  carriers  base  payment)  and  by 
distributing  the  RVUs  for  these  services 
across  all  subsequent  hospital  visit 
codes.  We  propose  to  bundle  the  RVUs 
for  ventilation  management  into 
subsequent  hospital  care  codes  because 
virtuaUy  all  (97  percent)  of  these 
services  are  furnished  to  hospital 
inpatients. 

We  recognize  that  there  are  rare 
circumstances  in  which  a  physician 
who  is  doing  ventilation  management 
also  furnishes  a  visit  that  is  a 
significant,  separately  identifiable 
service  from  ventilation  managem«iL  In 
these  unusual  circumstances,  the 
physician  has  been  justified  in  billing 
the  visit  with  a  CTT  modifier  -25  to 
acqiiire  payment  for  both  codes.  Under 
our  proposed  policy,  in  these  unusual 
cases,  when  the  physician  selects  the 
level  of  evaluation  and  management 
services  he  or  she  would  also  consider 
the  level  of  medical  decisionmaking 


required  by  the  need  for  ventilation 
management,  to  decide  the  level  of  the 
hospital  care  code  to  be  used. 

We  believe  that  when  the  work 
previoiisly  billed  under  two  codes  is 
considered  in  its  entirety,  the  visit  code 
that  is  selected  will  result  in  appropriate 
payment  because  the  high  level  of 
medical  dedsionmaldng  for  ventilation 
patients  will  result  in  selection  of  the 
correct  visit  or  consultation  code. 
Moreover,  since  the  most  complex 
ventilation  dependent  Medicare 
beneficiaries  are  cared  for  in  the 
inpatient  hospital  setting  (97  percent  of 
billings  in  1989),  the  increased  RVUs  for 
subsequent  hospital  visits  should  also 
assist  in  ensuring  appropriate  payment. 
This  proposed  change  would  ^o 
eliminate  the  confusion  we  created 
when  we  assigned  a  global  surgical 
period  to  an  evaluation  and 
management  service.  It  would  relieve 
physicians  and  carriers  of  the 
paperwork  burden  of  the  CPT  modifier 
-25  when  a  ventilator  dependent  patient 
requires  a  visit  that  is  a  significant, 
separately  identifiable  evduation  and 
management  service  from  ventflatkm 
management.  Last,  it  would  eliminate 
the  inconsistency  that  ciurently  exists 
in  our  payment  of  ventilation 
management  for  patients  who  need 
subsequent  hospital  care  versus  those 
who  need  critical  care. 

H.  Payment  for  Standby  Surgical  Team 

The  services  of  the  standby  surgical 
team  are  not  considered  covered 
physician  services  because  no  physidan 
service  is  actually  furnished.  R^ntly, 
some  physicians  have  been  billing 
beneficiaries  for  their  standby  or 
"availabihty."  This  billing  has  been 
most  prevalent  by  thoracic  surgeons 
who  have  drarged  for  their  availabihty 
in  the  event  that  a  patient  rmdergoing  an 
angioplasty  procedure  by  a  cardiologist 
does  not  require  an  emergency  bypass 
procedure.  Since  the  charges  are  not  for 
a  covered  physician’s  service,  there  is 
no  Medicare  Umiting  charge. 

While  it  may  be  good  medical  practice 
to  have  a  surgical  team  available  in 
these  situations,  we  continue  to  beUeve 
that  this  availabihty  is  not  a  covered 
physician  service  to  an  individxial 
patient.  Rather,  we  view  the  surgeon's 
availability  as  a  service  benefitting  all 
patients  receiving  that  particular 
service.  If  any  payment  is  made  to  a 
physician  for  his  or  her  availabihty,  it 
should  be  made  by  the  hospital  and  not 
by  the  patient  or  the  Medicare  program. 
Currently.  §  405.480(a)  limits  payment 
to  hospitals  for  physician  availaUhty 
services  furnished  for  emergmicy  rooms. 

We  propose  to  revise  §  405.480(a)(2) 
to  include  the  activities  of  the  stan^y 
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surgical  team  as  covered  physician  I 
availability  services.  Since  these 
services  would  be  paid  directly  by  the 
hospital,  the  physician  would  no  longer 
be  able  to  bill  the  beneficiary  for  these 
services. 

Under  §405. 550(d)(3)  regarding 
billing  of  physician  services,  if  the 
physician  bills  the  beneficiary,  the 
hospital  would  be  considered  to  have 
violated  its  Medicare  provider 
agreement  and  could  be  terminated  from 
the  Medicare  program.  To  remain  in 
compliance  with  its  provider  agreement, 
the  hospital  could  reimburse  the 
beneficiary  for  the  amoimt  paid  by  the 
beneficiary  to  the  physician  or  arrange 
for  the  physician  to  reimburse  the 
beneficiary  directly. 

/.  Clinical  Laboratory  Interpretation 
Services 

The  November  1991  physician  fee 
schedule  final  rule  (56  FR  59565) 
allowed  payment  for  interpretation 
services  furnished  by  the  clinical 
laboratory  physician  beginning  January 
1, 1992.  In  order  for  payment  to  be 
edlowed,  the  clinical  laboratory 
interpretation  service  must  meet  the 
following  conditions: 

•  Be  requested  by  the  patient’s 
attending  physician  (although  a 
standing  order  by  the  hospital  is 
considered  an  appropriate  substitute). 

•  Result  in  a  written  narrative  report 
included  in  the  patient’s  medical 
record. 

•  Require  the  exercise  of  medical 
judgment  by  the  consultant  physician. 

With  the  assistance  of  the  CMDs,  we 
identified  15  clinical  laboratory  tests  for 
which  a  clinical  laboratory 
interpretation  fee  could  be  recognized  if 
furnished  by  a  laboratory  physidan. 
These  15  tests  follow: 


CPTCode 

Description 

83020  . 

Hemoglobin; 

electrophoresis 

83912  . 

Nudeic  acid  probe,  with 
electrophoresis  with  ex¬ 
amination  and  report 

84165 . . . 

Protein,  total  serum; 

- 

electrophoretic  fractiona¬ 
tion  and  quantitation 

84190  . 

Protein;  urine;  electropho¬ 
retic  fractionation  and 
quantitation 

85390  . 

Rbrinolysins;  screening 

85576  . 

Platelet;  aggregation  (in 
vitro),  any  agent 

86255  . 

Fluorescent  antibody; 

screen 

86256  . 

Ruorescent  antibody;  titer 

86320 . . 

Immunoelectrophoresis; 
serum,  each  specimen 

CPTCode 

Description 

86325  . 

Innmunoelectrophoresis; 
other  fluids  (e.g.  urine) 
with  coTKentration,  each 
spedniren 

86327  . 

Immunoelectrophoresis; 
crossed  (2  dimensiorkal 
assay) 

86334  . 

Immunofixation 

electrophoresis 

87164  . . . 

Dark  field  examination,  any 

source  (e.g.  penile,  vagi¬ 
nal,  oral,  skin);  Includes 
specimen  collection 

87207  . 

Smear,  priniary  source,  with 
Interpretation;  special 

stain  for  inclusion  bodies 
or  intracellular  parasites 
(e.g.  malaria,  k^  azar, 
herpes) 

89060  . 

Crystal  identification  by  light 
microscopy  with  or  with¬ 
out  poiartzing  lens  analy¬ 
sts,  any  body  fluid  (ex- 
ce^  urirre) 

When  we  published  this  list,  we 
noted  that  it  would  be  periodically 
reviewed  and  revised.  The  College  of 
American  Pathologists  (CAP)  has 
identified  10  additional  clinical 
laboratory  codes  that  it  recommends  we 
add  to  the  list.  The  recommendations 
follow: 

CAPS  Recommended  Additions  to 
Clinical  laboratory  Interpreta- 


TiON  List 

CPT  code 

Description 

80059 . 

Hepatitis  panel 

83661  . 

LS  ratio;  quantitative 

84181  . . . 

Protein;  Western  Biot,  with 
interpretation  and  report, 
blood  or  other  body  fluid 

84182 . 

Protein;  Western  Bl^  with 
interpretation  and  report, 
blood  or  other  body  fluid; 
immunological  probe  for 
band  identification,  each 

88371  . 

Protein  analysis  of  tissue  by 
Western  Biot,  with  inter¬ 
pretation  and  report 

88372  . 

Protein  analysis  of  tissue  by 
Western  Blot,  with  inter- 

pretation  and  report; 
immunological  probe  for 
band  identification,  e«:h 

85555  . 

Osmotic  fragility,  RBC; 
unincubated 

85557  . 

Osmotic  fragility,  RBC;  kv 
cubated 

85732  . 

Thromboplastin  time,  partial 
(PTT);  substitution  plas¬ 
ma 

87177  . 

Ova  and  Parasites,  direct 
smears,  corx^ntration 
and  kjentificatfon 

At  the  national  CMD  meeting  in 
Mardi  1993,  we  asked  the  CMDs  to 
complete  a  survey  providing  their 


recommendations  on  the  following  code 
chemges: 

•  V^ether  any  of  the  10  additional 
codes  should  be  added  to  the  current 
hst  of  clinical  laboratory  interpretation 
services. 

•  Whether  any  of  the  initial  list  of  15 
codes  shoiUd  be  deleted. 

A  majority  of  CMDs  agree  that  the 
following  c^es  should  m  added  to  the 
list:  84181,  84182,  88371,  and  88372. 
These  codes  would  be  assigned  the 
same  RVUs  that  are  imifor^y  assigned 
to  all  clinical  laboratory  interpretation 
services.  We  are  proposing  to  add  these 
tests  to  the  list  and  welcome  public 
comment  on  this  proposal.  We  are  not 
proposing  any  deletions  to  the  current 
list. 

/.  Payment  for  Selected  Multiple 
Echocardiography  Procedures 

Medicare  currently  pays  the  full 
physician  fee  for  midtiple  nonsurgical 
procedures  that  are  performed  on  the 
same  day  by  the  same  physician  or 
supplier  for  the  same  patient,  including 
multiple  echocardiography  procedures. 
We  believe  that  for  these  and  many 
other  nonsurgical  procedures,  there  are 
efficiencies  that  re^t  when  the  same 
physician  or  supplier  performs  miiltiple 
nonstirgical  prtx^ures  on  the  same 
patient  at  the  same  time.  We  believe  that 
these  efficiencies  exist  both  in  the  PC 
and  the  TC  of  some  of  these  procedures. 

One  very  clear  example  of^this 
efficiency  is  when  the  following 
echocardiography  procedures  are 
furnished  on  the  same  day  by  the  same 
physician  or  supplier  to  the  same 


patient: 

CPTCode 

Description 

93307  _ 

Echocarcflography,  real-time 
with  Image  documenta¬ 
tion  (2D)  with  or  without 
M-nxxfe  recordirrg;  conv 
plete 

93308  . . 

FOIIow-up  or  lirnited  study 

93320 . . 

Doppler  echocanfiography, 
pulsed  wave  and/or  con¬ 
tinuous  wave  with  spec¬ 
tral  display;  complete 

93321  . . 

Follow-up  or  limited  study 

93325 . . 

Doppler  color  flow  velocity 
mapping  (Hst  separately 
In  addition  to  the  follow¬ 
ing  CPT  codes  tor 
echocardiography  76825, 
76826,  76827,  76828, 
93307,  93308,  93320, 
93321) 

If  these  services  are  performed  on  the 
same  day  by  the  same  physician  or 
supplier  for  the  same  patient,  they  can 
be  furnished  using  a  sinde  piece  of 
equipment  and  can  result  in  a  single 
interpretation  and  report.  There  are 
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obvious  efficiencies  in  supplies, 
machine  operating  time,  technician 
time,  and  physician  time  if  these 
services  are  performed  or  interpreted  on 
the  same  day  by  the  same  physician  or 
supplier. 

Specifically,  the  technician  time  is 
greatly  reduc^  by  performing  the  test 
using  a  single  piece  of  eqmpment  on  a 
single  patient  and  using  a  single  set  of 
supplies.  This  contrasts  with  the  need  to 
use  multiple  pieces  of  equipment  for  the 
same  patient  and  with  the  situation  in 
which  the  technician  is  performing  each 
of  the  three  tests  on  a  different  patient, 
both  of  which  require  significantly  more 
technician  and  nouKzhine  operating  time 
and  multiple  sets  of  supplies.  In 
addition,  we  believe  that  the  physician’s 
time  and  work  is  reduced  when  the 
physician  reviews  a  single  set  of 
m^cal  records  and  writes  a  single 
report,  based  upon  the  results  of  the 
test,  rathw  than  reviewing  records  for 
multiple  patients  and  writing  multiple 
reports. 

Therefore,  we  propose  to  reduce  the 
payment  for  the  TC  and  the  PC  of  the 
above  listed  CPT  codes  for  the  second 
and  subsequent  services  when  more 
than  one  of  them  is  furnished  on  the 
same  day  by  the  same  physician  or 
supplier  for  the  same  patient  As  with 
the  reductions  for  multiple  surgeries, 
carriers  would  be  reqxiii^  to  rank  tlm 
tests  billed  by  a  physician  or  supplier  by 
the  amount  of  payment  made,  pay  the 
highest  valued  code  in  full  (subject 
to  the  deductible),  and  pay  50  percent 
of  the  payment  amoimt  of  the  other  CPT 
codes  in  this  group.  The  ranking  and 
reductions  would  apply  only  to  the 
specified  CPT  codes  if  they  are 
finished  by  a  single  physician  or 
supplier  on  the  same  day  for  the  same 
patient. 

For  example,  assiune  that  the 
payment  is  directly  in  proportion  to  the 
RWs  for  the  procedures  (This  is  true 
xmder  the  full  physician  fee  schedule, 
but  not  necessarily  true  for  a  locality  in 
1994  because  of  the  transition  to  the 
physician  fee  schedule.): 

•  A  physician  bills  Qn*  codes  93307, 
93320,  and  93325;  the  carrier  ranks  the 
three  codes  by  payment  amoimts  and 
pays  100  percent  of  the  physician  fee 
schedule  amount  for  CPT  code  93307 
and  50  percent  of  the  physician  fee 
schedule  amount  eadi  for  CPT  codes 
93320  and  93325. 

•  A  physiological  laboratory  bills  for 
the  TC  for  CPT  codes  93307, 93320,  and 
93325,  and  a  physician  bills  for  the  PC 
for  these  same  CPT  codes;  the  carrier 
would  pay  the  physiological  laboratory 

100  percent  of  the  TC  for  CPT  code _ 

93307  and  50  percent  of  the  TC  for  CPT 
codes  93320  and  93325;  the  carrier 


would  pay  the  physician  100  percent  of 
the  PC  for  CPT  code  93307  and  50 
percmit  of  the  PC  for  CPT  codes  93320 
and  93325. 

Although  we  are  proposing  multiple 
nonsurgi^  procedure  reductions  only 
for  the  CPT  codes  specified  above  under 
the  1994  physician  fee  schedule,  we  are 
carefully  reviewing  all  nonsurgical 
procedures  to  determine  other  sets  of 
codes  that  may  be  furnished  with 
significant  efficiencies  \dien  they  are 
done  on  the  same  day  by  the  same 
physician  or  supplier  for  the  same 
patient.  Most,  but  not  all,  of  the 
additional  nonsurgical  procedures  we 
are  evaluating  for  reduction  are 
diagnostic  tests.  We  expect  to  propose 
any  changes  for  comment  in  a  future 
Federal  Register  notice. 

K.  Purchase  of  Surgical  Pathology 
Technical  Component  (TC)  Services 

The  purchased  diagnostic  test 
provision  applies  to  tests,  other  than 
clinical  laboratory  tests,  covered  under 
section  1861(s)(3)  of  the  Act.  These  tests 
include  x-rays,  electroencephalograms, 
and  ultrasound  services.  Under  ^ 
purchased  test  provision,  the 
purchasing  physician  must  identify  the 
supplier  from  whom  he  or  she 
pu^ased  the  test  and  the  amount  the 
supplier  charged  the  billing  physician, 
net  of  any  discounts.  We  stated  in  the 
November  1991  final  rule  that  we  would 
continue  to  apply  the  purchased  test 
provision  under  the  p^sidan  fee 
schedule.  Therefore,  if  a  physician  bills 
for  a  diagnostic  test  performed  by  an 
outside  supplier,  the  fee  schedule 
amoimt  for  the  purchased  services 
equals  the  lower  of  the  billing 
physidan’s  fee  schedule  or  the  price  he 
or  she  paid  for  the  service. 

In  the  preamble  to  the  final  rule  for 
the  physician  fee  schedule,  we 
announced  that  if  a  pathologist  obtained 
the  TC  service  of  a  surgical  pathology 
service  from  another  laboratory,  the 
service  was  not  subject  to  the  purchased 
diagnostic  test  provisions  (56  FR  59565) 
because  it  does  not  constitute  a 
diagnostic  test.  Upon  reconsideration, 
we  have  decided  this  service  should  be 
subjed  to  the  purchased  diagnostic  test 
provisions,  and  we  are  proposing  that 
this  policy  take  effed  for  services 
furnished  beginning  January  1, 1994. 

L.  CPT  Codes  for  Occupational  Therapy 

Occupational  therapy  is  paid  under 
the  Medicare  physician  fee  schedule 
when  it  is  covert  as  “independent 
Occupational  TTierapy”  or  as  "inddent 
to  a  physidan’s  service.”  Currently 
physidans  may  bill  for  occupational 
therapy  that  is  incident  to  a  physidan's 
service  using  the  CPT  physical  medicine 


codes  and  will  be  paid  on  that  basis. 
However,  we  now  require  that 
independent  occupational  therapy  be 
billed  using  HCPCS  code  H5300,  except 
for  initial  occupational  therapy 
evaluations  emd  periodic  re-evaluations, 
that  are  billed  under  temporary  HCPCS 
codes  Q0109  and  QQllO.  We  require 
carriers  to  convert  other  services 
covered  as  independent  occupational 
therapy  to  H5300  if  they  are  billed 
under  the  CPT  code  that  describes  the 
service.  For  the  1994  physician  fee 
schedule  we  would  permit  OTs  to  bill 
their  services  using  the  appropriate  CPT 
physical  medicine  codes.  The  use  of 
these  codes  by  OTs  would  ensure 
compliance  with  the  statute,  which 
requires  us  to  pay  OTs  in  the  same 
manner  as  we  pay  physicians  for  the 
same  services  they  furnish. 

M.  RVUsfor  Services  Not  Covered  by 
Medicare 

Several  State  Medicaid  programs  and 
commercial  insurers  have  expressed 
interest  in  developing  resource-based 
fee  schedules  for  physician  services.  To 
assist  them,  we  are  interested  in 
developing  work  RVUs  for  services  that 
are  not  currently  included  in  the 
Medicare  physician  fee  schedule  but 
need  RVUs  assigned  for  use  by 
Medicaid  or  other  payers.  The  codes  for 
which  we  wish  to  develop  work  RVUs 
are  currently  noncovered,  bundled,  or 
carrier-priced  under  Medicare.  Practice 
and  malpractice  expense  RVUs  would 
be  imputed  from  work  RVUs.  We  have 
no  intention  of  changing  our  current 
payment  policy  with  regard  to  these 
services  but,  rather,  wish  to  develop 
RVUs  for  these  services  to  fecilitate  the 
adoption  of  the  physician  fee  schedule 
by  other  payers. 

The  Harvard  team  has  developed 
preliminary  RVUs  for  approximately 
200  codes  that  are  not  currently  part  of 
the  Medicare  physician  fee  schedule. 

We  are  interested  in  receiving 
comments  on  these  proposed  work 
RVUs  found  in  Addendum  A.  We  are 
also  interested  in  receiving 
recommendations  for  work  RVUs  for 
approximately  140  codes  for  which  we 
have  no  preliminary  RVUs.  These  codes 
appear  in  Addendum  B. 

While  we  welcome  comments  in  any 
format,  we  have  found  from  past 
experience  that  the  most  useful 
comments  have  followed  a  particular 
format.  We  prefer  receiving  a  clinical 
description  of  the  service  in  question, 
and  how  the  work  of  that  service  is 
analogous  to  one  or  more  suitable 
reference  services.  Reference  services 
should  be  commonly  performed  services 
with  established  work  RVUs  that  are 
also  feirly  well  understood  outside  their 
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specialty.  We  have  included  a  list  of 
suggested  reference  services  in 
Addendum  C  On  this  list  we  have 
included  the  following  services: 

•  Services  that  are  commonly 
performed. 

•  Services  that  span  the  entire 
spectrum  of  work  RVUs. 

•  At  least  three  services  furnished  hy 
each  of  the  major  specialties. 

If  none  of  these  services  is  suitable, 
we  recommend  choosing  another 
service  from  the  physician  fee  schedule 
and  explaining  why  it  is  a  better 
reference  procedure. 

The  clinical  analogy  for  many  services 
can  be  strengthened  by  dividing  the 
service  into  the  following  three  time 
segments  and  comparing  these  segments 
with  the  respective  segments  of  the 
reference  services: 

•  Pre-service  work — ^Work  performed 
before  the  actual  procedure  such  as 
review  of  records,  solicitation  of 
informed  consent,  and  preparation  of 
equipment.  For  surgical  procedures 
with  global  periods,  include  estimates  of 
the  number,  time,  and  type  of  visits 
from  the  day  before  surgery  until  the 
time  the  patient  enters  &e  operating 
room.  The  visit  vtdien  the  decision  to 
operate  is  made  and  those  visits 
preceding  it  should  not  be  included. 

-  •  Intra-service  work — ^The  actual 
performance  of  the  procedure.  For 
evaluation  end  management  services, 
this  would  be  descril^d  as  “face-to- 
face”  time.  For  surgical  procedures, 
include  the  entire  time  period  from 
when  the  patient  enters  the  operating 
room  until  the  patient  is  discharged 
from  the  recovery  room. 

•  Post-service  work — Analysis  of  data 
collected  from  the  encoimter, 
preparation  of  a  report,  and 
commxmication  of  the  results.  For 
surgical  procedures  vnth  global  periods, 
include  ^e  number,  time,  and  type  of 
surgeon  visits  from  the  time  the  patient 
leaves  the  recovery  room  imtil  the  end 
of  the  global  period.  Also,  distinguish 
inpatient  from  outpatient  visits. 

In  making  these  estimations,  we 
encourage  ^tailed  clinical  information 
such  as  data  derived  from  operating 
logs,  operative  reports,  and  medical 
charts  concerning  the  length  of  service, 
the  amount  of  work  performed  before 
and  after  the  service,  and  the  length  of 
stay  in  the  hospital.  The  usefulness  of 
this  data  is  greatly  enhanced  if  it  is 
presented  with  comparable  data  for 
reference  services.  Also,  we  encourage 
evidence  of  why  the  data  presented  are 
nationally  representative  of  the  average 
work  involved  in  providing  the  service. 

The  concept  of  work  involves  more 
than  just  time,  it  is  the  product  of  time 
and  “intensity".  Intensity  is  best 


compared  by  breaking  it  into  the 
following  elements: 

•  Mental  effort  and  juc^ment — 
Compare  the  service  in  question  with  a 
reference  service  as  to  the  amount  of 
clinical  data  that  needs  to  be 
considered,  the  fund  of  knowledge 
required,  the  range  of  possible 
decisions,  the  number  of  factors 
considered  in  making  a  decision,  and 
the  complexity  of  how  these  factors 
interact 

•  Technical  skill  and  physical 
effort — One  useful  measure  of  skill  is 
the  point  in  training  when  a  resident  is 
expected  to  be  able  to  perform  the 
procedure.  Physical  effort  can  be 
compared  by  mviding  services  into 
tasks  and  making  dir^  comparisons  of 
tasks.  In  making  comparisons,  it  is 
necessary  to  show  that  the  differences  in 
physical  effort  are  not  reflected 
accmately  by  differences  in  the  time 
involved:  if  they  are,  considerations  of 
physical  effort  amoimt  to  double 
counting. 

•  Psychological  stress — Two  kinds  of 
psychological  stress  are  usually 
associated  with  physician  work.  The 
first  is  the  pressure  involved  when 
outcome  is  heavily  dependent  on  skill 
and  judgment  and  a  mistake  has  serious 
consequences.  The  second  relates  to 
impleasant  conditions  connected  with 
the  work  that  are  not  affected  by  skill  or 
judgment.  These  circumstances  would 
include  situations  with  high  rates  of 
mortality  or  morbidity  regardless  of  skill 
or  judgment,  difficult  patients  or 
families,  or  physician  physical 
discomfort  Of  the  two  forms  of  stress, 
only  the  former  is  fully  accepted  as  an 
aspect  of  work:  many  consider  the  latter 
to  be  a  highly  variable  function  of 
physician  personality. 

mtensity  often  varies  significantly  in 
the  course  of  furnishing  a  service.  One 
common  mistake  is  to  “andior,"  to  treat 
points  of  maximum  intensity  during  the 
service  as  the  basis  for  comparing 
services.  It  is  unlikely  that  die 
maximum  is  an  accurate  reflection  of 
the  average  intensity  of  a  service:  a 
lengthy  procedure  that  is  simple  except 
for  a  few  moments  of  extreme  intensity 
is  probably  less  work  than  one  of  equd 
length  during  which  a  fairly  high  level 
of  intensity  is  maintained  throughout. 

m.  Issues  for  Possible  Change  After  CY 
1994 

In  addition  to  proposing  policy 
changes  for  implementation  in  the  near 
future,  this  proposed  rule  is  seeking 
comments  and  opinions  to  help  us 
develop  guidelines  in  a  number  of 
problem  areas.  Because  these  issues  are 
being  raised  for  discussion  to  help  us 
develop  future  proposals,  we  are  not 


recommending  that  any  changes  for 
these  issues  be  includ^  in  CY  1994. 

In  most  cases,  these  issues  relate  to 
whether  to  continue  the  currently 
bundled  pa3anent  for  services.  We 
continue  to  believe  that  bundling 
payment  for  closely  related  services  is 
the  best  way  to  pay  for  physician 
services.  However,  we  are  interested  in 
comments  on  these  issues  that 
physicians  have  repeatedly  brought  to 
our  attention. 

A.  Severity  Adjustment/Unusual 
Circumstances 

Payment  imder  the  fee  schedule  for  a 
given  service  is  generally  not  affected  by 
ffie  condition  of  the  patient.  Variability 
in  case  difficulty  is  assumed  to  average 
out,  if  not  over  all  the  times  a  physician 
performs  a  service,  then  over  all  the 
services  which  that  physician  perfmms. 
The  CPT  modifiers  -22  and  -52  are 
available  to  denote  unusually  high  or 
low  levels  of  difficulty,  respectively,  in 
performing  a  service.  Additional 
payment  for  CPT  modifier  -22  requires 
documentation  and  evaluation  on  a 
case-by-case  basis. 

We  DAve  received  comments  about  the 
lack  of  a  severity  adjustment  for  the 
services  paid  under  the  Medicare 
physician  fee  schedule.  Wffile 
physicians  can  use  the  CPT  modifier  -22 
to  receive  additional  payment  for  an 
imiisually  difficult  case,  physicians 
have  claimed  that  the  documentation 
required  and  the  subjective  nature  of  the 
case-by-case  evaluation  discourage  them 
from  using  the  modifier. 

Most  of  the  comments  about  the  lack 
of  severity  adjustment  in  fees  have  come 
finm  referral  centers  with  national 
reputations  seeking  a  higher  level  of  fees 
for  services  performed  at  these  centers 
to  compensate  for  the  more  severe  case 
mix  they  claim  to  have.  Studies  that 
compare  severity  of  illness  among 
Medicare  patients  indicate,  however, 
that  these  centers  also  draw  large 
numbers  of  relatively  healthy  patients 
whose  high  socioeconomic  status  gives 
them  both  the  knowledge  and  the  means 
to  travel  to  referral  centers  at  their  own 
initiative.  Similarly,  the  most 
desperately  ill  are  often  too  ill  to  travel 
Therefore,  we  remain  imconvinced  that 
payment  at  these  institutions  is 
inadequate.  Wo  believe  that,  if  severity- 
adjusted  payments  are  made,  they 
should  be  made  on  a  case-specific  basis 
rather  than  made  to  all  cases  of  a 
specific  type  of  provider. 

We  recognize  that  every  patient  is 
unique:  no  payment  system  can  account 
for  all  differences.  In  general,  we  believe 
the  averaging  process  fairly 
compensates  most  physicians  for  the 
range  of  cases  they  treat.  Moreover,  we 
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are  convinced  that  no  payment  system 
can  or  should  try  to  adjust  payment  for 
the  unique  characteristics  of  each 
patient  treated.  There  may  be  a  limited 
n'lmber  of  physicians  who  see  an 
atypical  mix  of  patients  for  whom 
payment  for  the  average  case  may  not  be 
equitable.  As  noted  above,  the  CPT 
modifier  *22  is  available  to  adjust  for 
these  cases  but,  because  of  the  perceived 
paperwork  burden  of  using  that 
modifier,  it  may  not  be  fully  used.  As  an 
alternative,  we  are  considering 
establishing  criteria  for  broadened  use 
of  the  CPT  modifiers  -22  and  -52  for 
given  procedure  codes  and 
recommending  imiform  RVUs  for  cases 
identified  by  those  criteria  to  be  of 
hi^er  or  lower  severity. 

If  certain  requirements  are  met,  we 
would  modify  our  current  use  of  the 
CPT  modifiers  -22  and  -52  by  routinely 
making  higher  (or  lower)  payment  and 
waive  TOth  prepayment  documentation 
requirements  and  manual  review.  We 
would  make  payment  uniform;  two  or 
three  specific  work  RVUs  would  be 
assigned  to  a  code  depending  on 
modifier  use.  Monitoring  for  appropriate 
use  would  depend  on  statistical  analysis 
of  patterns  of  use  and  chart  audits  when 
unusual  patterns  are  found. 

For  this  system  to  work,  clarity  of 
definition  and  consistency  of  use  are 
essential.  One  physician's  subjective 
assessment  of  case  severity  may  not 
match  another’s.  Criteria  tor  rise  of  the 
modifiers  would  not  be  accepted  unless 
they  are  clear  and  based  upon  objective 
and  verifiable  information  such  as  age, 
diagnosis,  vital  signs,  prior  procedures, 
and  imderlying  conditions. 

If  criteria  are  established  for  using 
severity  modifiers  with  a  given  code, 
modifiers  could  not  be  used  with  that 
code  in  any  other  situation;  the  old 
stem  would  no  longer  be  in  effect  for 
at  code.  It  is,  therefore,  possible  that 
some  cases  that  woiild  have  been 
approved  fn  additional  payment  tmder 
the  old  system  would  fail  to  qualify  for 
a  CPT  modifier  -22  under  the  new 
system.  Codes  for  which  we  have  not 
established  uniform  criteria  for  modifier 
use  would  continue  to  be  considered  on 
a  case-by-case  basis  by  carriers  if 
physicians  use  the  QT  modifier  -22 
with  documentation. 

We  are,  therefore,  inviting  physicians 
and  specialty  societies  to  propose 
adjustments  to  work  RVUs  to  be  used 
with  CPT  modifiers  -22  and  -52  for 
specific  codes,  including  specific 
criteria  for  use  of  the  m^fiers  so  that 
a  physician  could  readily  determine 
whether  a  modifier  is  appropriate  in  a 
specific  case.  The  proposals  should 
include  estimates  of  what  proportion  of 
services  billed  with  the  code  would  use 


the  modifier(s)  and  the  basis  for  the 
estimates. 

If  we  accept  a  proposal,  the  work 
RVUs  for  the  unmodified  service  (base 
work  RVUs)  would  be  adjusted  using 
the  volume  estimates  so  that  the 
voliime-weighted  average  of  all  services 
billed  \mder  the  code  would  equal  the 
original  aggregate  work  RVU  for  that 
code.  The  result  would  be  two  (or  three, 
when  both  CPT  modifiers  -22  and  -52 
are  used)  severity-specific  levels  of 
payment  for  the  service,  one  higher  than 
the  existing  fee  schedule  amoimt  and 
one  lower.  If  we  approve  use  of  only 
CPT  modifier  -22  for  a  code,  payment 
for  the  unmodified  service  would  be 
lowered.  If  we  approve  use  of  only  CPT 
modifier  -52  for  a  code,  the  payment  for 
the  unmodified  service  would  increase. 

If  we  approve  use  of  both  modifiers  for 
a  single  code,  the  payment  for  the 
unmodified  code  could  be  lower  or 
higher  than  it  is  now,  depending  on  the 
work  RVUs  of  the  modified  services  and 
the  assumptions  we  use  regarding  their 
relative  volumes. 

If  we  receive  and  accept  any 
proposals  for  standardize  use  of  the 
CPT  modifiers  -22  and  -52  consistent 
with  the  model  we  have  outlined  here, 
we  will  formally  announce  a  change  in 
the  Federal  Register  subject  to  public 
comments.  The  earliest  these  criteria 
and  revised  RVUs  would  become 
effective  would  be  for  services  furnished 
beginning  January  1, 1995. 

We  would  closely  observe  and 
periodically  adjust  work  RVUs  for  base 
and  modified  services  according  to 
actual  use  so  the  voliune-weighted 
average  would  remain  equal  to  the 
original  RVUs.  If,  use  of  the  CPT 
mo^fier  -22  were  ^ater  than  expected, 
we  would  reduce  me  work  RVUs  for 
that  modifier  to  counteract  any 
tendency  to  upcode.  If  use  of  the 
modifier  were  less  than  expected,  the 
problem  would  more  likely  reflect  a 
simple  misestimation  of  relative 
volumes,  as  there  is  no  incentive  to 
downcode;  therefore,  we  would  increase 
the  base  work  RVUs.  For  the  OPT 
modifier  -52,  both  misestimation  and 
downcoding  would  be  corrected  by 
adjusting  the  base  RVUs. 

B.  Global  Surgery 

1.  Payment  for  a  Visit  on  the  Day  of  a 
Minor  Procedure 

Under  the  physician  fee  schedule, 
surgical  procedures  are  paid  on  the 
basis  of  a  ^obal  fee,  which  includes 
payment  for  the  routine  pre-operative, 
intra-operative,  and  post-operative 
services  related  to  the  pnx^ure. 

The  global  surgery  policy  applies  to 
1,313  minor  surgical  procedures  to 


which  we  have  assigned  either  a  0-  or 
10-day  global  period,  as  well  as  to  the 
major  (90-day  global)  siugeries.  To  bill 
a  visit  on  the  same  day  as  the  procedure, 
the  visit  must  be  for  a  significant, 
separately  identifiable  evaluation  and 
management  service  beyond  the  usual 
pre-  and  post-operative  work  typically 
furnished  on  the  day  of  the  procedure. 
The  visit  must  be  billed  with  CPT 
modifier  -25  to  indicate  that  these 
criteria  are  met. 

Many  physicians  have  asked  that  we 
not  apply  the  global  surgical  policy  to 
minor  procedures.  They  want  to 
routinely  bill  for  a  visit  furnished  on  the 
day  of  the  procedure  and  be  paid  for  the 
visit  in  admtion  to  the  procedure 
without  using  the  modifier.  They 
indicate  that  for  many  minor 
procedtires,  the  visit  furnished  the  day 
of  the  procedure  always  includes 
complex  evaluation  services  that  were 
not  considered  in  the  global  RVUs  for 
the  procedure  (for  example,  code  99215, 
Established  patient,  level  5).  Moreover, 
physicians  have  complained  that  the 
criteria  for  use  of  the  CPT  modifier  -25 
are  not  clear  and  that  the  lack  of  clarity 
creates  a  paperwork  burden  in  deciding 
whether  &ey  should  use  the  modifier. 

While  the  administrative  burden 
would  be  reduced  for  physicians  and 
carriers  if  we  cease  to  apply  the  global 
stugical  policy  to  minor  procedures,  we 
have  some  serious  concerns  about  doing 
so.  If  we  retain  the  current  RVUs  for  the 
global  service  and  simultaneously 
permit  routine  billing  of  a  visit,  we 
would  overpay  physicians  for  the 
services  they  furnish  and  would  raise 
the  total  number  of  RVUs  in  the  system, 
potentially  requiring  all  RVUs  to  be 
adjusted  for  budget  neutrality. 

Therefore,  we  would  have  to  reduce  the 
RVUs  for  the  minor  procedures  to 
eliminate  the  RVUs  for  evaluation  and 
management  work  that  we  added  to  the 
Harvard  research  team’s  RVUs  when  we 
apply  the  global  policy  to  these  services. 

We  are  trying  to  develop  guidelines 
for  physicians  and  carriers  to  help  them 
determine  when  a  CPT  modifier  -25  is 
appropriate.  We  are  requesting  public 
comment  regarding  what  criteria  define 
when  an  evaluation  and  management 
service  is  a  significant,  separately 
identifiable  service  that  is  not  typically 
a  part  of  the  routine  pre-  and  post¬ 
operative  care  of  minor  procedures, 
particularly  when  the  procedure  and  the 
evaluation  and  management  service  are 
for  the  same  disease,  condition,  or  set  of 
symptoms.  In  addition,  we  are  asking 
for  comments  regarding  alternatives  to 
applying  the  global  fee  concept  to  minor 
procedures  and  the  adjustment  of  the 
RVUs  such  a  change  would  require.  For 
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the  present  time,  we  propose  to 
continue  the  current  policy. 

2.  Split  Global  Care  (CPT  Modifiers  -54 
and  -55) 

If  a  surgeon  transfers  the  post¬ 
operative  care  of  a  patient  to  another 
physician  by  way  a  written 
agreement,  the  surgeon  bills  the  surgery 
under  CPT  modifier  -54  (intra-operative 
care  only)  and  the  receiving  physician 
bills  the  post-surgery  services  imder 
CPT  modifier  -55  (post-operative  care 
only).  The  carrier  splits  the  post¬ 
operative  payment  between  the 
physicians  based  on  the  percentage  of 
days  left  in  the  global  period  after  &e 
day  the  receiving  physician  fitmidies 
the  first  post-operative  service. 

Because  the  post-operative  portion  of 
the  pa3rment  is  split  based  upon  the  date 
of  the  first  service  furnished  by  the 
receiving  physician,  the  receiving 
physician  may  receive  more  or  less 
payment  than  is  appropriate  for  the 
work  in  the  services  furnished. 
Examples: 

•  If  an  ophthalmologist  transfers  post¬ 
cataract  care  to  an  optometrist  on  the 
45th  day  (about  the  time  memy  post¬ 
cataract  patients  are  completely 
recovered  and  have  been  “discharged” 
by  the  surgeon  but  are  only  half  way 
through  the  global  fee  period),  the 
optometrist  receives  half  of  the  post¬ 
operative  payment  for  the  cataract 
surgery  although  the  ophthalmologist 
has  already  fu^shed  most  of  the 
necessary  post-operative  care. 

•  If  an  ophthalmologist  transfers  post¬ 
cataract  care  to  an  optometrist  who 
furnishes  his  or  her  first  service  on  the 
10th  day  of  the  global  period,  the 
optometrist  receives  90  percent  of  the 
post-operative  payment  for  the  cataract 
surgery,  although  the  services  in  the 
first  week  after  surgery  are  the  most 
work-intensive  and  important  to 
recovery. 

We  split  the  payment  in  this  situation 
based  upon  days  in  the  global  fee  period 
because  we  believed  that  having  a 
uniform  national  policy  was  preferable 
to  carrier  discretion  and  we  did  not 
have  a  better  alternative  national  policy. 

Virtually  all  of  the  problems  and 
issues  of  equity  and  prop>er  billing  of 
split  care  that  have  l^en  brought  to  our 
attention  pertain  to  post-cataract  care 
split  between  ophthalmologists  and 
optometrists.  The  problem  is 
compounded  because  the  scope  of 
practice  for  optometrists  varies  by  State. 
Similarly,  the  extent  of  post-operative 
services  furnished  by  optometrists 
varies.  Therefore,  we  believe  that  it  may 
be  appropriate  to  retain  the  current 
policy  for  all  surgeries  excopt  cataract 


surgeries,  for  whicdi  it  obviously  causes 
problems. 

To  resolve  problems  with  split  post¬ 
cataract  care,  we  considered  giving 
carriers  discretion  to  establish  their  own 
pohdes  for  split  poet-cataract  care. 
However,  we  continue  to  believe  that 
we  should  have  a  national  policy. 

We  also  have  considered  establishing 
a  sp>ecified  percentage  split  for  these 
circumstances.  For  example,  if  the  care 
is  split  in  the  first  30  days,  we  mi^t  pay 
the  surgeon  80  percent  of  the  post¬ 
operative  percentage  and  the  receiving 
physician  20  percent  of  the  post¬ 
operative  percentage.  If  care  is  split  after 
day  30,  we  might  pay  the  surgeon  95 
percent  and  tlM  receiving  physician  5 
percent.  However,  we  h^e  no  research 
or  data  to  support  these  percentages  and 
since  payment  for  cataract  surgery  has 
always  been  made  on  a  global  fee  basis, 
we  do  not  have  data  on  the  frequency 
of  visits  during  the  post-operative 
eriod  on  which  to  calculate  percentage 
reakouts. 

We  also  have  considered  reducing  the 
global  fee  period  for  cataract  surgery 
from  90  days  to  45  days  and 
simultaneously  reducing  the  RVUs  for 
the  surgery  to  eliminate  the  pa3mient  for 
the  last  45  days  of  the  global  period. 

This  would  be  a  reduction  of  about  1.00 
RVU.  We  have  been  told  that  this  would 
eliminate  most  of  the  split-care 
problems  for  these  procedures.  It  would 
also  reduce  the  cvurent  administrative 
burden  on  carriers  that  occurs  with 
split-care  billings  for  this  service. 

3.  Itinerant  Surgeon  Billings 

The  intra-operative  RVUs  include 
payment  for  the  pre-operative  and  post¬ 
operative  inpatient  hospital  work  as 
well  as  the  stirgery  itself.  The  post¬ 
operative  RVUs  include  payment  for  the 
outpatient  post-operative  work.  We 
established  the  intra-operative  RVUs  to 
include  inpatient  post-operative  care 
because  we  believed  that  the  surgeon 
would  typically  furnish  the  necessary 
inpatient  hospital  care. 

We  did  not  anticipate  the  frequency 
with  which  surgery,  particularly  in  rural 
areas,  is  performed  by  a  visiting  or 
itinerant  surgeon  and  the  frequency 
with  which  the  pre-operative  and  all 
post-operative  care  is  furnished  by  a 
primary  care  physician.  Under  our 
current  policy,  if  a  primary  care 
physician  furnishes  the  pre-operative 
and  post-operative  inpatient  care  and 
post-operative  outpatient  care,  the 
surgeon  bills  the  surgery  using  only  the 
CPT  modifier  -54  for  intra-operative 
care.  The  primary  care  physician  bills 
for  the  pre-operative  and  post-operative 
inpatient  care  rising  the  appropriate 
evaluation  and  management  c^es  and 


the  post-operative  outpatient  care  using 
CPT  modifier  -55.  If  the  srugeon 
furnishes  only  the  intra-operative  work, 
this  spht-care  policy  results  in 
substantially  more  Medicare  payment 
than  wrould  be  made  if  the  surgeon 
fumi^ed  all  of  the  global  care  because 
the  intra-operative  RVUs  include 
pa)rment  for  all  post-operative  inpatient  • 
care. 

We  have  considered  a  number  of 
options  for  resolving  this  problem  in  a 
manner  equitable  to  physicians  and  to 
the  Medicare  program. 

•  We  could  divide  the  RVUs  into 
pure  pre-operative,  intra-operative,  and 
post-operative  RVU  segments  (by 
breaking  apart  the  intra-operative  RVUs) 
and  accept  CPT  modifier  -56  for  pre¬ 
operative  care  only  (which  we  do  not 
now  accept).  It  would  be  difficult, 
however,  to  divide  the  RVUs  accurately. 

•  We  could  set  the  surgeon’s  payment 
at  the  difierence  between  the  full  global 
fee  and  the  sum  of  payments  made  to 
the  primary  care  physician.  This  option 
woiild  permit  the  primary  care 
physician  to  control  the  payment  to  the 
smgeon  by  controlling  the  number  and 
level  of  visits  the  physician  billed. 

•  We  could  recognize  the  CPT  pre¬ 
operative  modifier  -56  and  pay  the 
primary  care  physician  for  this  care 
using  the  pre-operative  percent  in  the 
data  base  and  establish  a  percent  of  the 
intra-operative  RVUs  that  represents 
post-operative  inpatient  care.  We  would 
have  to  create  two  new  modifies,  one 
for  inpatient  post -operative  care  only 
and  (me  for  intra-operative  care 
exclusive  of  inpatient  post-operative 
care.  The  intra-operative  RVUs  would 
be  spht  between  the  surgeon  and  the 
primary  care  physician  based  on  the 
percent  we  established  for  post¬ 
operative  inpatient  care. 

C.  Physical  Medicine  Services 

The  law  requires  that  we  pay 
independently  practicring  p%sical 
therapists  (PTs)  and  independently 
practicing  (xxnipational  therapists  (OTs) 
the  same  as  we  pay  physicians  for  the 
services  they  furnish.  Services  of 
independent  OTs  and  PTs  are 
“physician  services”  for  piuposes  of  fee 
s^^ule  payment,  as  defined  in  section 
1848(j)(3)  of  the  Act. 

We  have  two  sets  of  codes  that  can  be 
used  to  bill  physical  therapy:  the  CPT 
codes  for  individual  modalities  and 
services  and  the  HCPCS  alpha-numeric 
codes  for  physical  therapy  visits, 
including  treatments  and/or  modalities. 
We  clarified  in  instructions  that  PTs 
caimot  bill  physician  visit  or 
consultation  codes.  We  created  two 
HCPCS  temporary  codes  for  them  to  use 
to  bill  physical  therapy  evaluations  and 
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re-evaluations  (HCPCS  codes  QQIOS  and 
QP104). 

We  have  one  code  for  occupational 
therapy,  HCPCS  code  H5300.  We  also 
created  two  HCPCS  codes  for 
occupational  therapy  initial  evaluations 
and  periodic  re-evaluations  (HCPCS 
codes  QP109  and  QOllO,  eSbctive  for 
services  furnished  after  June  27, 1993). 
We  have  no  imiform  instructions  for 
billing  or  paying  other  occupational 
therapy  services. 

We  nave  had  preliminary  discussions 
with  the  American  Physical  Therapy 
Association  (APTA)  and  the  American 
Occupational  Therapy  Association 
regar^g  the  coding  of  physical  therapy 
and  occupational  therapy  services.  We 
have  recently  received  additional 
information  on  a  coding  proposal  from 
the  APTA.  In  addition  we  have  recently 
become  aware  that  the  American 
Academy  of  Physical  Medicine  and 
Rehabilitation  has  submitted  a  request 
for  a  revision  of  the  CPT  codes  for 
physical  medical  services.  After 
considering  these  propos£ds,  we  will 
expand  the  discussion  of  the  coding  of 
these  services  to  include  representatives 
of  other  frequent  providers  of  physical 
medicine  services  (that  is,  orthopedic 
surgeons  and  family  and  general 
practitioners). 

Becaiise  establishing  a  single,  imiform 
system  for  coding  physical  therapy  and 
occupational  therapy  services  has 
payment  implications  for  many 
physicians  and  nonphysidans,  we 
expect  to  propose  revisions  to  the 
physical  medicine  codes  for  public 
comment  before  we  implement  them. 
We  do  not  expect  to  implement  a 
imiform  coding  system  until  January  1, 
1995. 


D.  Payment  for  Physician  Case 
Management  Services 

Under  the  current  policy,  separate 
payment  is  not  made  for  case 
management  services.  While  the 
services  are  covered,  they  are 
considered  part  of  the  physidan  work 
involved  in  a  visit;  payment  for  the  visit 
encompasses  payment  for  the  case 
management  services.  We  continue  to 
believe  that  most  of  the  tasks  assodated 
with  case  management  are  of  this  type 
and  are  accounted  for  in  the  pre-  and 
post-work  of  the  visit.  The  longstanding 
custom  of  physidans  furnishing  case 
management  services  in  connection 
with  visits  and  as  part  of  a  continuing 
care  relationship  with  a  patient 
represents  appropriate  medical  practice, 
and  we  do  not  wish  to  change  this 
fundamental  relationship.  However,  we 
are  aware  that  the  treatment  of  certain 
complex  cases  in  the  home  or  in  NFs 
has  led  to  situations  in  which 


physidans  furnish  significant  medical 
management  services,  which  are  not 
related  to  regular  visits  and  which  our 
current  policy  may  not  adequately 
address.  We  are  considering  recognizing 
these  spedal  cases.  Our  intent  at  this 
time  is  to  solidt  information  and 
suggestions  from  the  public  on  this 
issue  with  the  view  towards 
determining  if  a  new  policy  should  be 
proposed. 

Ine  CPT  defines  case  management  as 
"a  process  in  which  a  physidan  is 
responsible  for  the  dired  care  of  a 
patient,  and  for  coordinating  and 
controlling  access  to  or  initiating  and/or 
supervising  other  health  care  services 
needed  by  the  patient.”  We  do  not 
believe  the  existing  CPT  codes  for 
physidan  case  management  services, 
which  pertain  to  team  conferences  and 
telephone  calls,  accurately  describe  the 
services  we  believe  might  warrant 
separate  payment.  Therefore,  we  are 
considering  developing  a  new  HCPCS 
code  to  describe  the  complex  medical 
management  of  patients  with  certain 
high-cost  conditions.  We  would  make 
payment  to  only  those  physidans  who 
Kiniish  these  services  for  patients  with 
conditions  that  routinely  require 
management  well  beyond  what  is 
inddent  to  a  visit  or  another  service. 
Examples  of  these  patients  might 
indude  those  requiring  intravenous 
antibiotic  therapy,  a  ventilator,  or 
parenteral  or  enteral  feeding. 

We  are  not  considering  spedfying  the 
length  of  time  the  physidan  spends 
furnishing  case  management  services  to 
patients  with  the  specified  conditions. 
Rather,  we  may  consider  paying  for  case 
management  services  on  a  monthly 
basis.  That  is,  a  new  code  could 
describe  a  package  of  certain  specified 
case  management  services  furnished 
during  a  month  by  the  physician 
identified  as  the  case  manager. 

We  have  a  number  of  outstanding 
questions  to  resolve  before  proposing  a 
new  policy.  We  would  need  to  establish 
rules  regarding  which  physicians  could 
be  paid  for  the  coordination  of  care  and 
how  we  could  identify  these  attending 
physidans.  In  addition,  we  need  to 
decide  how  best  to  assure  that  these 
physidans  are  accountable  for  the 
requisite  case  manager’s  services  (that 
is,  whether  to  require  periodic 
documentation  as  to  the  services 
furnished).  We  also  need  to  dedde  if 
payment  for  case  management  services 
should  be  linked  to  face-to-face  contad 
between  the  patient  and  the  physidan  at 
spedfied  intervals  to  assure  nigh  quality 
care.  In  addition,  there  are  immediate 
and  long-term  finandal  implications  for 
separate  payment  of  case  management 
services  for  Medicare  benefidaries.  If 


we  separate  case  management  payment 
from  payment  for  visits,  the  benefidary 
becomes  liable  for  the  coinsurance  for  a 
service  of  which  he  or  she  may  not  be 
aware  or  which  he  or  she  may  not  have 
requested.  Therefore,  we  would  need  to 
determine  whether  to  require  that  those 
benefidaries  or  their  representatives 
must  elect  to  receive  case  management 
services  before  Medicare  makes  any 
payment. 

If  we  dedde  to  pay  for  physician  case 
management  services,  we  would  do  so 
in  a  budget-neutral  manner.  While 
separate  payment  would  constitute  a 
new  policy  that  would  require  us  to 
establish  mscrete  RVUs  for  case 
management  upon  which  to  base 
payment,  these  are  not  new  services 
since  they  always  have  been  performed 
for  Medicare  beneficiaries  and  have 
been  considered  to  be  covered,  although 
not  separately  billable,  services.  The 
provision  in  sedion  1848(c)(2)(B)(ii)  of 
the  Ad  that  the  adjustments  to  the 
physidan  fee  schedxile  may  not  cause 
the  amount  of  expenditures  for 
physidans’  services  to  differ  by  more 
than  $20  million  would  apply.  Because 
we  have  not  determined  the  scope  of 
services  and  cases  we  would  include  in 
omr  definition  of  case  management,  we 
do  not  have  expenditure  estimates  at 
this  time.  However,  we  exped  the 
increased  expenditures  to  exceed  $20 
million.  Therefore,  the  RVUs  for  all 
services  may  need  to  be  adjusted 
downward  to  accoimt  for  the  separate 
payment  for  case  management  services. 

Due  to  the  complexi^  of  this  issue  as 
described  above,  we  are  not  making  any 
spedfic  proposal  at  this  time.  Rather, 
we  are  soliciting  information  and 
recommendations  from  the  public. 

While  we  are  not  limiting  the  scope  of 
the  comments  we  will  consider,  we  are 
particularly  interested  in  receiving 
information  relating  to  the  following 
issues.  First,  we  are  seeking 
recommendations  on  the  types  of  cases 
or  patient  conditions  that  require 
complex  medical  management  and  for 
whi^  Medicare  should  allow  separate 
payment  (for  example,  ventilator- 
dependent  or  home  IV  therapy  patients). 
Second,  for  the  average  patient  with  the 
conditions  we  have  dted  and  any  others 
recommended  by  the  commenter,  we 
request  comments  on  the  following 
issues: 

•  The  typical  services  furnished 
imder  the  case  management  umbrella 
and  how  we  would  assure  that  these 
services  are,  in  fad,  provided  (that  is, 
accoimtability). 

•  Which  physidan  should  be 
recognized  as  the  case  manager  for  these 
patients  and  how  Medicare  might 
identify  the  appropriate  physidan. 
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•  The  frequency  with  which  the 
average  patient  may  require  a  face-to- 
face  encounter  with  the  physician. 

•  Assigiunent  of  appropriate  work 
RVUs  for  these  case  management 
services. 

•  Whether  beneficiaries  or  their 
representatives  should  have  the 
opportunity  to  elect  this  service  and 
identify  the  physician  and  tmy  other 
issues  related  to  beneficiary  liability. 

IV.  Changes  to  the  Regulations 

In  §  405.480(a)(2).  we  would  include 
the  services  of  the  standby  surgical  team 
as  physician  availability  services. 

In  §  414.4(b),  we  would  revise  the 
heading  to  read  “Statewide  areas.”  and 
add  North  Carolina  and  Ohio  as 
additional  statewide  fee  schedule  areas. 

In  §  414.32,  we  would  apply  the  site- 
of-service  payment  diiferentid  to  office 
or  other  outpatient  consultations  and 
confirmatory  consultations,  nursing 
facility  and  hospital  inpatient  settings, 
and  six  additional  services. 

In  addition  to  the  above  changes,  we 
have  also  made  editorial  changes  that  do 
not  affect  the  substance  of  the 
provisions. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

VI.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individiially.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  “DATES”  section 
of  this  preamble,  and.  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

Vn.  Regulatory  Impact  Analysis 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  rule 
that  meets  one  of  the  E.0. 12291  criteria 
for  a  “major  rule”;  that  is,  that  would  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  re^ons;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory ' 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  physicians  are 
considered  to  be  small  entities. 

This  proposed  rule  would  revise 
certain  pa)rment  policies  under  the 
physicians*  fee  swedule  that  were 
effective  January  1, 1992.  After  more 
than  a  year  of  experience  with  the  fee 
schedule,  we  realize  that  some  policies 
need  to  be  reconsidered.  It  is  our 
intention  that  these  proposed  policy 
changes  would  be  budget  neutral, 
resulting  in  no  overall  cost  or  savings  to 
the  Medicare  program.  Section 
1848(c)(2)(B)(ii)(II)  of  the  Act  provides 
that  adjustments  in  RVUs  due  to 
changes  resulting  from  a  review  of  those 
RVUs  may  not  cause  total  physician  fee 
schedule  payments  to  differ  by  more 
than  $20  million  from  what  they  would 
have  been  had  the  adjustments  not  been 
made.  Therefore,  if  this  tolerance  is 
exceeded,  we  make  adjustments  to 
preserve  budget  neutrality.  We  are, 
however,  preparing  a  regulatory  impact 
analysis  because  the  provisions  of  this 
proposed  rule  are  expected  to  have 
varying  effects  on  the  distribution  of 
Medicare  physician  payments  across 
specialties  and  across  geographic  areas. 
We  anticipate  that  virtually  all  of  the 
approximately  500,000  physicians  who 
fu^sh  covert  services  to  Medicare 
beneficiaries  would  be  affected  by  one 
or  more  provisions  of  this  proposed 
rule.  However,  with  few  exceptions,  we 
expect  that  the  impact  will  be  limited. 

The  following  discussion  describes 
what  we  know  about  the  impact  of  this 
proposed  rule  on  affkted  entities  and  is 
intended  to  fulfill  the  requirements  of 
both  E.0. 12291  and  the  RFA. 

1.  Transplant  Surgeries 

The  physician  fee  schedule  presently 
contains  no  RVUs  for  heart,  heart-lung, 
and  liver  transplants.  Rather,  these 
services  are  in^vidually  priced  by 
Medicare  carriers.  We  propose  to 
establish  RVUs  for  these  services,  which 
would  result  in'greater  consistency  in 
Medicare  payment  for  them.  Since 
carrier  payments  currently  vary  widely 


from  the  proposed  allowances,  the  effect 
would  be  mixed.  Transplant  surgeons  in 
some  areas  would  fare  better  and  others 
would  fare  worse  imder  the  national 
values.  Under  the  proposed  RVUs  for 
transplant  services,  payment  would 
generally  be  reduced  as  compared  with 
current  carrier  allowances.  We  estimate 
a  net  savings  of  about  $1  million  imder 
the  fully  implemented  fee  schedule. 
Savings  in  CY  1994  would  be 
considerably  less,  however,  since 
payment  for  these  services  would  likely 
be  under  the  transition  rules  in  most 
localities  as  set  forth  in  section 
1848(a)(2)  of  the  Act. 

2.  Radiation  Physics  Services 

Because  of  the  difficulty  of 
determining  the  degree  of  physician 
involvement  as  opposed  to  a  physicist’s 
role  in  various  aspects  of  the  radiation 
physics  procedure  codes,  we  are 
proposing  to  bundle  PC  RVUs  for  all 
procedure  codes  in  the  OPT  77300  series 
into  CPT  codes  77261  through  77263  for 
treatment  planning.  We  are  proposing 
that  the  resulting  augmented  payments 
for  treatment  planning  services  would 
represent  the  only  payment  for  the 
physician’s  PC  services  associated  with 
radiation  physics  CPT  codes  during  the 
course  of  therapy  prescribed  by  the 
treatment  planning  codes.  Our  proposed 
budget-neutral  methodology  for 
bundling  the  RVUs  into  the  treatment 
planning  codes  is  discussed  in  detail  in 
section  ff.B.  of  this  preamble.  This 
proposed  methodology  would  bundle 
the  1994  RVUs  previously  assigned  to 
medical  radiation  physics  codes  into  the 
RVUs  for  simple,  intermediate,  and 
complex  radiology  treatment  planning 
codes.  We  estimate  that  the  total 
pa)rments  to  physicians  for  treatment 
planning  would  be  approximately  the 
same  as  the  amount  foey  previously 
received  for  treatment  planning  and 
physics  service  codes. 

3.  Anesthesia  Services  Furnished  by 
Non-Anesthesiologists 

Under  the  physician  fee  schedule,  we 
do  not  allow  separate  payment  for  an 
anesthesia  service  that  a  surgeon  may 
perform  in  addition  to  and  concurrent 
with  a  surgical  procedure.  We  have, 
however,  allowed  a  psychiatrist  who 
furnishes  electroshodc  therapy  and  the 
associated  anesthesia  service  to  be  paid 
separately  for  the  anesthesia  service. 
This  policy  of  allowing  separate 
payment  to  the  psychiatrist  is  not 
consistent  with  our  basic  policy  of  not 
recognizing  separate  payment  for 
anesthesia  furfoshed  by  a  surgeon  who 
is  also  performing  surgery. 

We  propose  to  eliminate  separate 
payment  for  the  base  unit  component  of 
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the  anesthesia  service  associated  with 
the  electrosho(±  therapy  sorvice. 

Instead,  we  would  bundle  the  payment 
for  the  anesthesia  service  into  the 
paymrat  for  the  efoctroshock  therapy 
service  so  that  payments  rmnain  budget 
neud^.  Mme  tnan  95  percent  of 
anesthesia  services  associated  with 
electroshock  therapy  are  furnished  by 
anesthesiologists  or  certified  register^ 
nurse  anesthetists.  Thus,  it  is  relatively 
uncommcm  for  psychiatrists  to  furnish 
both  the  electnwhock  therapy  and 
related  anesthesia  service.  Acccvding  to 
1992  data,  psychiatrists  naticmally 
furnished  anesthesia  associated  vdth 
electroshock  therapy  approximately 
3,300  times  and  allowro  amounts  for 
these  services  aj^roximated  $270,000. 

Under  our  proposal,  anesthesia 
payments  would  be  spread  over  all 
electroshock  therapy  services.  As  a 
result,  psychiatrists  who  furnish  both 
electroshock  therapy  and  the  relied 
anesthesia  service  would  receive 
smaller  pa3rment8  than  they  did 
previously.  However,  since  the 
expenditures  fm  the  anesthesia  service 
by  psydiiatrists  is  relatively  low,  this 
change  should  have  only  a  limit^ 
impact  on  psychiatrists  collectively. 
However,  h  would  have  a  significmt 
impact  on  psychiatrists  who  fiimish 
both  electr^ock  therapy  and  the 
related  anesthesia  servira. 

4.  Applying  the  Site>of-Service  Payment 
Difierential 

We  apply  a  payment  diffwential  to 
services  that  are  routinely  fumi^ed  in 
physicians’  offices  when  they  are 
provided  outside  of  the  office.  We  are 
proposing  to  extend  the  difiermrtial  to 
thrM  more  situations. 

a.  Office  or  other  outpatient 
consultations  and  confirmatory 
consultations.  We  propose  to  apply  the 
outpatient  differential  to  procedure 
codes  99241  through  99245  (Office  or 
Other  Outpatient  Consultations)  and 
procedure  codes  99271  through  99275 
(Confirmatory  Consultatirms)  performed 
in  the  hospitd  outpatient  departmmit, 
making  our  policy  constant  with 
payment  for  all  other  procedures  that 
are  routinely  furnished  in  physicians’ 
offices.  If  office  or  outpatient 
consultations  and  confirmatory 
consultations  had  been  subject  to  the 
outpatient  limit  in  1992,  we  estimate 
that  payment  for  approximately  506,000 
services  vrould  have  been  reduced  and 
that  Medicare  paymmts  for 
consultations  would  have  been 
approximately  $8  million  less. 

b.  Nursing  facility  (NF)  and  hospital 
inpatient  setting^.  We  propose  to  apply 
the  site-of-servioe  payment  diffeaentiai 
to  inpatient  and  NF  settings.  If  the  site- 


of-service  paymmit  differential  had 
applied  to  inpatient  and  NF  settings  in 
Cfy  1992,  we  estimate  that  allowed 
charm  for  the  designated  procedures 
would  have  been  approximately  $24 
million  less. 

c.  Ambulatory  surgical  centar  (ASC) 
s&rvices.  We  propose  to  add  to  the  site- 
of-service  list  ei^t  procedures  currently 
perfmmed  in  physicians’  offices  that  are 
proposed  for  removal  firmn  the  list  of 
covered  ASC  services.  Adding  these  8 
procedures  would  have  reduced 
payments  fin:  approximately  235,000 
procedures  by  an  estimated  $6.8  million 
in  CY  1992. 

5.  Supplies  Othor  Than  Drugs 

The  proposed  modifications  to  our 
current  supply  policy  would  affect 
physicians  who  perform  tlm  following 
procedures  in  an  office  setting:  (1) 
Cystoscopy  procedures  in  the  CIT  code 
rai^  52005  throu^  52317  that  are  not 
routinely  provided  in  a  physician’s 
office;  (2)  insertion  of  temporary 
indwelling  catheters;  and  (3)  application 
of  Unna  boots.  Payments  per  service  to 
these  physicians  would  increase  by 
approximately  $30  for  the  cystoscopies 
and  approximately  $15  for  the  catheters 
and  Unna  boots.  Beneficiaries  would  be 
affected  by  increases  in  the  amount  of 
their  20  percent  coinsurance  and,  in  the 
case  of  imassigned  claims,  balance 
billing  amounts.  We  estimate  the  total 
additional  Medicare  expenditures  to  be 
approximately  $9  million,  which  would 
be  included  in  the  bmiget-neutrality 
calculations  foi;.CY  1994.^ 

6.  Payment  Area  (Locality)  and 
Correspondii^  CS*CI  Qianges 

We  propose  to  establish  statewide 
payment  areas  for  Nmth  Carolina  and 
Ohio.  These  changes  would  be 
accomplished  on  a  budget-neutral  basis 
within  the  State.  However,  scane  modest 
redistribution  in  payments  would  occur 
within  each  State.  In  general,  under  the 
proposed  change,  payments  would  flow 
from  urban  areas,  which  usually  have 
had  higher  QKHs  before  the  change,  to 
rural  areas,  which  usually  have  had 
lower  GPC^  before  the  change.  We 
estimate  these  redistributions  to  be 
modest,  generally  in  the  range  of  1  to  2 
percent  or  less.  'These  estimates 
represent  aggregate  effects  among  areas. 
The  effect  on  individual  physicians 
would  vary  depending  on  factors  such 
as  mix  and  volume  of  services. 

7.  Evaluation  and  Management  Services 

a.  Prolonged  evaluation  and 
management  services  (CPT  Modifi  er 
-211,  We  propose  to  permit  billing  of  the 
CPT  -21  modifier  w^  documentation 
for  certain  CPT  codes.  Higher  payment 


would  be  made  to  those  physicians  vdio 
furnish  high-lev^  visits  or  consultations 
that  exceed  by  at  least  36  minutes  the 
time  anticipated  by  the  code’s 
definition,  if  the  carrier  determines  fi-om 
review  of  the  documentation  that  the 
services  were  appropriate  and 
beneficiary  copayments  would  rise  if 
the  additfonal  payment  is  made.  Under 
the  proposed  criteria,  we  estimate  that 
the  impact  of  permitting  carriers  to  pay 
for  prolonged  evaluation  and 
management  services  would  have  been 
$2.6  million  in  1992. 

b.  Ventilator  Management  on  the 
same  day  as  an  evaluation  and 
management  service.  We  propose  to 
bimdle  payment  for  ventilation 
management  codes  into  payment  for 
subsequent  hospital  visits.  We  would 
make  this  change  in  a  budget-neutral 
way  by  redistributing  the  RVUs  for 
ventilation  management  to  the  RVUs 
assigned  feu  subsequent  hospital  visits. 
Since  these  services  are  bimdled  into 
the  hospital  visit,  physicians  wovdd 
incliide  this  factor  in  determining  what 
level  of  visit  to  bill  Based  upon  1992 
data,  we  estimate  that  the  impact  of 
bundling  ventilation  management 
services  into  evaluation  and 
management  services  would  mean  the 
redistribution  of  a  total  of  $53.6  million. 
The  vast  majority  of  this  results  from  the 
redistribution  of  RVUs  for  CPT  codes 
94656  and  94657.  Approximately  $11.5 
million  (from  CPT  c^e  94656)  would 
be  redisMbuted,  mostly  among 
inpatient  consultation  codes  (virtiially 
all  to  CPT  code  99254)  and  $41.4 
million  (from  CPT  code  94657)  would 
be  redistributed,  mostly  among 
subsequent  hospital  care  codes. 
Beneficiary  copeyment  would  rise 
slightly  for  sulkequent  hospital  care 
codes  but  beneficiaries  would  no  longer 
be  liable  for  the  20  percent  copayment 
for  ventilation  management  s^vices. 

8.  Payment  for  Standby  Surgical  Teams 

We  have  not  recognized  payments 
under  either  Medicare  Part  A  or  Part  B 
for  the  services  of  standby  surgical 
teams  since  these  services  have  not  been 
covered.  The  services  for  which  a 
standby  stirglcal  team  are  required  (for 
example,  angioplasty)  are  performed  in 
inpatient  settings.  Wffile  we  would 
cover  standby  services  as  hospital 
services  begiiming  January  1. 1994,  the 
program  would  not  experience 
increased  costs.  Almost  all  hospitals 
that  provide  these  inpatient  services  are 
paid  for  these  services  imdm  the 
prospective  pa3nnent  system  rates. 
Medicare  beneficiaries  would  benefit 
from  diis  provision  because  they  would 
no  longnr  assume  liability  this 


Federal  Register  /  VoL  58,  No.  133  /  Wednesday,  July  14,  1993  /  Proposed  Rules 


38013 


service,  that  is.  it  would  be  a  covered 
hospital  service. 

9.  Clinical  Laboratory  Interpretation 
Services 

We  are  proposing  to  expand  the  list  of 
clinical  laboratory  interpretation 
services  to  include  four  additional 
codes.  These  codes  would  be  assigned 
the  same  imiform  RVUs  that  are 
assigned  to  all  clinical  laboratory 
interpretation  services. 

CFT  codes  84181,  84182, 88371,  and 
88372  represent  new  codes  that  cannot 
be  directly  crosswalked  to  any  previous 
codes.  We  are  unable  to  estimate 
precisely  the  expected  volumes  for  these 
codes.  We  believe,  however,  that  the 
outlays  by  the  Medicare  program  would 
be  less  than  $1  million. 

10.  Payment  for  Selected  Multiple 
Echocardiography  Services 

We  believe  that  there  are  efficiencies 
that  result  when  the  same  entity  ’ 
furnishes  multiple  echocardiography 
procedures  for  ffie  same  patient  at  the 
same  time  similar  to  efficiencies  that 
occur  in  the  case  of  multiple  surgical 
procedures.  We  propose  to  reduce 
payments  by  50  percent  for  the  second 
and  subsequent  echocardiography 
procedures  if  more  than  one  of  these 
procedures  is  furnished  to  the  same 
patient  on  the  same  day.  This  change 
would  primarily  affect  cardiologists. 
Beneficiary  copayments  for  these 
services  would  be  reduced  as  a  result  of 
this  change. 

11.  Pxmdiase  of  Surgical  Pathology 
Technical  Component  (TC)  Services 

We  propose  to  add  the  TC  services  of 
a  surgical  pathology  service  purchased 
from  another  laboratory  to  those 
services  subject  to  the  purchased 
diagnostic  test  provision.  This  policy 
would  take  effect  for  services  furnished 
beginning  January  1, 1994.  Therefore,  if 
a  pathologist  bills  for  a  surgical 
pathology  procedure  when  the  TC  is 
performed  by  an  outside  laboratory,  the 
fee  schedule  ammmt  for  the  purchased 
service  would  equal  the  lower  of  the 
billing  pathologist’s  fee  schedule  or  the 
amount  he  or  she  paid  for  the  service. 
The  data  we  currently  collect  does  not 
allow  us  to  estimate  the  number  of  times 
these  TC  services  are  pxirchased  firom  an 
outside  source.  Therefore,  we  cannot 
estimate  the  savings  associated  with  this 
proposal,  although  we  do  not  believe 
the  savings  woiild  be  significant. 

12.  CPT  Codes  for  Occupational 
Therapy 

We  require  OTs  to  use  HCPCS  code 
HS300  for  billing  occupational  therapy 
services.  Our  proposal  to  permit  OTs  to 


bill  for  their  services  using  the  physical 
medicine  codes  they  furnish  (CFT  codes 
in  the  97000  series)  would  eliminate  the 
variation  in  billing  and  parent  for  OT 
services^that  now  exists.  There  woiild  be 
no  impact  on  physicians  who  bill  for 
occupational  merapy  when  it  is 
"incident  to  a  physician  service"  since 
carriers  currently  permit  them  to  bill 
using  the  CPT  pnysical  medicine  codes. 
We  do  not  know  what  the  impact  of  the 
proposal  would  be  for  independent  OTs 
because  HCPCS  code  H5300  is  defined 
as  "Occupational  Therapy"  and  we  do 
not  know  the  specific  CPT  codes  OTs 
would  use  to  bill  their  services  or  the 
volume  of  services  that  OTs  would  bill 
tmder  the  CPT  physical  medicine  codes. 
However,  we  believe  that  the  oirrent 
billing  for  HCPCS  code  H5300, 
Occupational  Therapy,  would  decrease 
and,  therefore,  offiet,  to  an 
undetermined  extent,  the  increase  in 
payment  for  the  physical  medicine 
codes  that  woiild  be  made  to 
independent  OTs.  In  1992,  Medicare 
had  total  allowed  charges  of  $1.8 
million  and  total  allowed  services  of 
89,000  for  HCPCS  code  H5300. 

13.  RVUs  for  Services  Not  Covered  by 
Medicare 

We  are  proposing  to  create  RVUs  for 
services  for  which  we  have  not  assigned 
RVUs  either  because  the  services  are  not 
covered  by  Medicare  or  because  the 
services  are  rarely  furnished  to 
Medicare  beneficiaries  and  we  have  no 
reliable  data  for  them.  We  are  making 
this  proposal  since,  increasingly, 
Medicaid  State  agencies  and  private 
insurers  base  payment,  in  whole  or  in 
part,  on  the  Medicare  physician  fee 
schedule. 

We  cannot  estimate  the  impact  of  the 
creation  of  these  RVUs  because  we  do 
not  know  the  extent  to  which  they 
would  be  used  by  payers  other  than 
Medicare  or  how  these  pa3mients  would 
compare  to  the  payments  ciurrently 
made  by  these  payers. 

14.  Other  Issues  under  Consideration 

In  addition  to  proposing  policy 

changes  for  implementation  in  the  near 
future,  this  proposed  rule  is  seeking 
comments  and  opinions  to  help  us 
develop  guidelines  in  a  niunber  of 

Eroblem  areas.  Because  these  issues  are 
aing  raised  for  discussion  to  help  us 
develop  future  proposals,  they  will  have 
no  imi^ct  on  the  1994  physician  fee 
schedule. 

B.  Rural  Hospital  Impact  Statement 
Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 


number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  proposed  rule  would  have  little 
direct  effect  on  payments  to  rural 
hospitals  since  this  rule  would  change 
only  payments  made  to  physicians  and 
certain  other  practitioners  imder  Part  B 
of  the  Medicare  program  and  would 
make  no  change  in  payments  to 
hospitals  under  Part  A.  We  do  not 
believe  the  changes  we  are  proposing 
would  have  a  major,  indirect  effect  on 
rural  hospitals. 

Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  would 
not  have  a  significant  impact  on  the 
operations  of  a  substantid  number  of 
small  rural  hospitals. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  414 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Physicians, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  40S-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

A.  Part  405  is  amended  as  set  forth 
below: 

Subpart  D— Principles  of 
Reimbursement  for  Services  by 
Hospltal^ased  Physicians 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1871,  and  1887  of 
the  Social  Seciirity  Act  as  amended  (42 
U.S.C  1302, 139Shh,  and  139Sxx). 

2.  In  §  405.480,  the  introductory  text 
of  paragraph  (a)  and  paragraphs  (a)(1) 
through  (aK3)  are  revised  to  read  as 
follows: 

1405.480  Payment  for  services  of 
physicians  to  providers:  Qsnerai  rules. 

(a)  Allowable  costs.  Except  as 
specified  otherwise  in  §  405.465,  or 
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§  405.466,  or  §  413.102  of  this  chapter, 
costs  that  a  provider  incurs  for  services 
of  physicians  are  allowable  only  if  the 
following  conditions  are  met; 

(1)  The  services  do  not  meet  the 
conations  in  §  405.550(b)  regarding  fee 
schedule  payment  fcx'  services  of 
physicians  to  an  individual  patient  of  a 
provider. 

(2)  The  services  include  a  surgeon's 
supervision  of  services  of  a  qualified 
anesthetist,  but  do  not  include 
physician  availability  services,  except 
for  reasonable  availability  services 
furnished  for  emergency  rooms  and  the 
services  of  standby  surgical  team 
physicians. 

(3)  The  provider  has  incurred  a  cost 
for  salary  or  other  compensation  it 
furnished  the  physician  for  the  services. 

***** 

Subpait  F— Services  of  Physicians  In 
Providers 

3.  The  authority  citation  for  subpart  F 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1814(b),  1832, 
1833(a),  1834(b),  1842  (b)  and  (h),  1848, 1861 
(b)  and  (v),  1862(a)(14),  1866(a),  1871, 1881, 
1886, 1887,  and  1889  of  the  Social  Seairity 
Act  as  amended  (42  U.S.C  1302, 1395f(b), 
1395k,  13951(a),  1395m(b),  1395u  (b)  and  (h), 
1395W-4, 1395X  (b)  and  (v),  1395yi(a)(14). 
1395cc(a),  1395hh,  1395rr.  1395ww,  1395xx, 
and  1395zz). 

4.  Section  405.550  is  amended  as  set 
forth  below: 

a.  In  paragraphs  (a)  and  (e)(1),  remove 
the  reference  to  “part  415“  and  add,  in 
its  place,  the  reference  to  “part  414”. 

b.  Paragraph  (c)  is  revised  to  read  as 
follows: 

§405.550  Conditions  for  payment  of 
charge*  for  physician  servicas  to  patients 
in  providers:  General  provisions. 
***** 

(c)  Services  of  physicians  to  providers. 
If  a  physician  furnishes  services  in  a 
provider  that  do  not  meet  the 
requirements  in  paragraph  (b)  of  this 
section  but  are  related  to  patient  care  by 
the  provider,  the  intermediary  will  pay 
for  those  services,  if  otherwise  covered, 
imder  the  rules  in  §§  405.480  and 
405.481  on  the  basis  of  reasonable  cost 
or  the  prospective  payment  system,  as 


appropriate,  for  physician  services  to 
providers. 

•  *  •  •  • 

§406.551  [Amended] 

5.  In  §  405.551(a),  remove  the 
reference  to  “part  415“  and  add,  in  its 
place,  the  reference  to  “part  414”. 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

B.  Part  414  is  amended  as  set  forth 
below: 

Subpart  A— Ganeral  Provisions 

1.  The  authority  citation  for  part  414, 
subpart  A  is  revised  to  read  as  follows: 

Authority:  1102, 1832, 1833, 1834, 1842, 
1848, 1861  (b)  and  (s),  1862, 1866, 1871,  and 
1881  of  the  Social  Security  Act  as  amended 
(42  U.S.C.  1302, 13g5k,  13951, 1395m,  1395u, 
1395W-4, 1395X  (b)  and  (s),  1395y,  1395cc, 
1395hh,  and  1395it). 

§414.2  [Amended] 

2.  In  §  414.2,  in  the  definition  of 
Physicians’  services,  in  paragraph  (l), 
remove  the  words  “doctors  of 
chiropracty”  and  add,  in  their  place,  the 
word  “chiropractors”. 

3.  In  §  414,4,  paragraph  (b)  is  revised 
to  read  as  follows: 

§414.4  Fee  schedule  areas. 

*  *  *  *  ( 

(b)  Statewide  areas.  HCFA  recognizes 
statewide  fee  schedule  areas  for 
Minnesota,  Nebraska,  North  Carolina, 
Ohio,  and  Oklahoma. 

***** 

4.  Section  414.32  is  revised  to  read  as 
follows: 

§41432  Determining  payments  for  certain 
physician  services  furnished  in  facility 
settings. 

(а)  Definition.  As  used  in  this  section, 
facility  settings  include  the  following 
facilities: 

(1)  Hospital  outpatient  de[>artments, 
including  clinics  and  emergency  rooms. 

(2)  Hospital  inpatient  departments. 

(3)  Comprehensive  outpatient 
re^bilitation  facilities. 

(4)  Comprehensive  inpatient 
rehabilitation  focilities. 

(5)  Skilled  nursing  facilities. 

(б)  Nursing  facilities. 


(7)  Custodial  care  facilities. 

(8)  Inpatient  psychiatric  facilities.  i 

(b)  General  rule.  If  physician  services  I 

of  the  type  routinely  furnished  in  « 

physicians’  offices  are  furnished  in 

fodlity  settings,  carriers  determine  the  | 

fee  schedule  amoimt  for  those  services 
by  applying  the  site-of*service 
differential  described  in  peuagraph  (e)  of 
this  section. 

(c)  Services  covered  by  limits.  HCFA 
establishes  a  list  of  services  routinely 
furnished  in  physicians’  offices 
nationally.  Services  furnished  at  least  50 
percent  of  the  time  in  physicians’  offices 
are  subject  to  this  limit. 

(d)  Services  excluded  from  limits.  The 
limits  established  under  this  section  do 
not  apply  to  the  following: 

(1)  Rural  health  clinic  services. 

(2)  Surgical  services  included  on  the 
ambulatory  surgical  center  covered  list 
of  procedures  published  imder 
§  416.65(c)  of  this  chapter. 

(3)  Anesthesiology  services  and 
diagnostic  and  therapeutic  radiology 
services. 

(e)  Site-of-service  differential  on 
services  in  a  facility  setting.  For  a 
service  subject  to  the  site-of-service 
differentieil  in  a  facility  setting,  the 
carrier  applies  the  differential  by 
reducing  the  practice  expense  RVUs  for 
a  service  by  50  percent, 

(f)  Application  of  site-of-service 
differential.  Payment  for  physician 
services  of  the  type  described  in 
paragraph  (c)  of  &is  section  that  are 
furnished  in  a  facility  setting  is  the 
lower  of  the  actual  charge  or  the 
payment  amount  determined  after 
applying  the  differential  to  the  practice 
expense  RVUs  as  described  in  paragraph 
(e)  of  this  section. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  14, 1993. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  June  17, 1993. 

Donna  E.  Shalala, 

Secretary. 

Note:  The  following  Addenda  will  not  be 
codified  in  the  Code  of  Federal  Regulations. 


ADDENDUM  A.— Codes  With  Proposed  Work  RVUs  Based  on  Harvard  Research 


HCPCS* 


11920  _ 

11921  . 

11922  _ 


CORRECT  SKIN  COLOR  DEFECTS 
CORRECT  SKIN  COLOR  DEFECTS 
CORRECT  SKIN  COLOR  DEFECTS 


Description 


Proposed 

wofkRVU 


1 

1 

0 
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Addendum  A.— Codes  With  Proposed  Work  RVUs  Based  on  Harvard  Research— Continued 


HCPCS* 


11950 

11951 

11952 
11954 

15775 

15776 
15624 

15825 

15826 

15828 

15829 
15850 

15876 

15877 

15878 

15879 
17380 
19396 
20802 

20804 

20805 

20806 
20808 
20612 
20616 
20820 
20822 
20823 
20624 
20826 

20827 

20828 
20832 
20834 
20838 
20840 
20955 
20960 
20962 

20969 

20970 

20971 

20972 

20973 
24940 
25915 
26550 
26552 
26555 

26557 

26558 

26559 
26580 
26585 
26587 
26590 
26360 
30400 
30410 
30420 
30430 
30435 
30450 
31582 
31588 
31590 
31755 
32820 
33350 

33407 

33408 


THERAPY  FOR  CONTOUR  DEFECTS  ... 
THERAPY  FOR  CONTOUR  DEFECTS  ... 
THERAPY  FOR  CONTOUR  DEFECTS  ... 
THERAPY  FOR  CONTOUR  DEFECTS  ... 
HAIR  TRANSPLANT  PUNCH  GRAFTS  .. 
HAIR  TRANSPLANT  PUNCH  GRAFTS  .. 
REMOVAL  OF  FOREHEAD  WRINKLES  . 

REMOVAL  OF  NECK  WRINKLES  '. . 

REMOVAL  OF  BROW  WRINKLES . 

REMOVAL  OF  FACE  WRINKLES  . . 

REMOVAL  OF  SKIN  WRINKLES  . 

REMOVAL  OF  SUTURES . . . 

SUCTION  ASSISTED  UPECTOMY . 

SUCTION  ASSISTED  UPECTOMY . 

SUCTION  ASSISTED  UPECTOMY . 

SUCTION  ASSISTED  UPECTOMY . 

HAIR  REMOVAL  BY  ELECTROLYSIS  .... 
DESIGN  CUSTOM  BREAST  IMPLANT  ... 

REPLANTATION,  ARM,  COMPLETE  . 

REPLANTATION,  ARM,  PARTIAL . 

REPLANT  FOREARM,  COMPLETE  . 

REPLANTATION,  FOREARM,  PARTIAL  . 
REPLANTATION,  HAND,  COMPLETE  .... 

REPLANTATION,  HAND,  PARTIAL . 

REPLANTATION  DIGIT,  COMPLETE  . 

REPLANTATION,  DIGIT,  PARTIAL  . 

REPLANTATION  DIGIT,  COMPLETE  . 

REPLANTATION,  DIGIT,  PARTIAL  . 

REPLANTATION  THUMB,  COMPLETE  ., 
REPLANTATION,  THUMB,  PARTIAL  ...... 

REPLANTATION  THUMB,  COMPLETE  ., 
REPLANTATION,  THUMB,  PARTIAL  ..... 

REPLANTATION,  LEG,  COMPLETE . 

REPLANTATION,  LEG,  PARTIAL . 

REPLANTATION,  FOOT,  COMPLETE  ... 

REPLANTATION,  FOOT,  PARTIAL . 

MICROVASCULAR  FIBULA  GRAFT  ...... 

MICROVASCULAR  RIB  GRAFT . 

MICROVASCULAR  BONE  GRAFT . 

BONE-SKIN  GRAFT . . . 

BONE-SKIN  GRAFT,  PELVIS . 

BONE-SKIN  GRAFT,  RIB  . 

BONE-SKIN  GRAFT,  METATARSAL  . 

BONE-SKIN  GRAFT,  GREAT  TOE  . 

REVISION  OF  UPPER  ARM . 

AMPUTATION  OF  FOREARM . 

CONSTRUCT  THUMB  REPLACEMENT 
CONSTRUCT  THUMB  REPLACEMENT 

POSITIONAL  CHANGE  OF  FINGER . 

CONSTRUCT  FINGER  REPLACEMENT 

ADDED  FINGER  SURGERY  . 

ADDED  FINGER  SURGERY  . 

REPAIR  HAND  DEFORMITY . 

REPAIR  RNGER  DEFORMITY  . 

RECONSTRUCT  EXTRA  FINGER  . 

REPAIR  FINGER  DEFORMITY  . 

RECONSTRUCT  CLEFT  FOOT  . 

RECONSTRUCTION  OF  NOSE  . 

RECONSTRUCTION  OF  NOSE  . 

RECONSTRUCTION  OF  NOSE  . 

REVISION  OF  NOSE  . 

REVISION  OF  NOSE . 

REVISION  OF  NOSE  . 

REVISION  OF  LARYNX . 

REVISION  OF  LARYNX . 

REINNERVATE  LARYNX . . . 

REPAIR  OF  WINDPIPE  . 

RECONSTRUCT  INJURED  CHEST . 

REPAIR  MAJOR  BLOOD  VESSEL(S)  ... 

REVISION  OF  AORTIC  VALVE . 

REVISION  OF  AORTIC  VALVE  . . 


Descdplion 


1.06 

1.66 

2.55 

2.83 

2.77 

3.33 
8.02 

11.69 

7.13 
13.06 
1453 

0.87 

2.60 

2.60 

2.60 

2.60 

1.02 

I. 90 
27.83 

25.93 
29.47 
28.04 

29.92 
28.73 

19.96 

18.90 

18.53 

17.94 

20.77 
20.30 

18.96 
18.26 

26.95 

21.95 

26.91 
22.18 

21.99 
21.14 
21.35 

20.99 
21.35 
20.80 
20.80 
21.35 
19.49 
14.08 
14.65 
21.82 

II. 71 

14.93 
9.49 

10.78 
13.10 

10.13 
7.88 

10.98 

11.33 
8.97 

10.09 

10.56 

5.68 

7.76 

11.48 

14.29 

12.23 

11.14 
7.85 

24.53 
27.42 

23.95 
21.13 
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HCPCS* 

Description 

33417  . 

REPAIR  OF  AORTIC  VALVE . 

33470  . 

REVIsiON  OF  PULMONARY  VALVE . 

33479 

REVISION  OF  PULMONARY  VALVE . 

33476 

REVISION  OF  H^RT  CHAMBER . 

.3.3473 

REVISION  OF  HEART  CHAMBER . 

33^^ 

REVISE  CORONARY  CIRCULATION  . . . 

33647  . 

REPAIR  HEART  SEPTUM  DEFECTS . . . 

33649  .4^... 
33660  . 

REPAIR  TRICUSPID  DEFECT  . 

REPAIR  OF  HEART  DEFECTS . 

33665  . 

REPAIR  OF  HEART  DEFECTS . 

33670 

REPAIR  OF  HEART  CHAMBERS  . 

336R1  . 

REPAIR  HEART  SEPTUM  DEFECT  . 

.33634 

REPAIR  HEART  SEPTUM  DEFECT  . ;..... . 

33633 

REPAIR  HEART  SEPTUM  DEFECT  . 

33690  _ 

REINFORCE  PULMONARY  ARTERY . . . 

33699 

REPAIR  OF  HEART  DEFECTS . . 

3.36.94 

REPAIR  OF  HEART  DEFECTS . . . 

.336.96 

REPAIR  OF  HEART  DEFECTS . 

33709 

REPAIR  OF  HEART  DEFECTS . 

.33710 

REPAIR  OF  HEART  DEFECTS . . . 

.33790 

REPAIR  OF  HEART  DEFECT  . 

.3.3730 

REPAIR  HEART-VEIN  DEFECT(S)  . . . 

.3373.6 

REVISION  OF  HEART  CHAMBER . 

.33737 

REVISION  OF  HEART  CHAMBER . . . . . 

33733 

REVISION  OF  HEART  CHAMBER . 

.3.3739 

RPVIAinN  OF  MPART  OHAMRFR  .  . ^ . 

33750  _ 

MA.IORVPRRPI  RHtlNT  . 

.337.66 

MA.inR  UPRRFI  RHtINT  . . . 

3.3769 

MAJOR  VESSEL  SHUNT  . . . 

33764 

MAJOR  VESSEL  SHUNT  &  GRAFT  . . . 

3.3766  . 

MAJOR  VESSEL  SHUNT  . ! . 

33774 

REPAIR  GREAT  VESSELS  DEFECT . 

.3.3776  . 

REPAIR  GREAT  VESSELS  DEFECT . . . . 

.33776 

REPAIR  GREAT  VFSSEl  S  DEFECT  . 

33777 

REPAIR  GREAT  VESSELS  DEFFCT . . 

3.3773 

REPAIR  GREAT  VERSFIS  DFFFCT  . 

33779 

REPAIR  GREAT  VESSELS  DEFECT . , . 

33780 

REPAIR  GREAT  VESSELS  DEFECT . . . 

33781  . 

REPAIR  GREAT  VESSEL^  DFFFCT 

33786 

REPAIR  ARTERIAL  TRUNK  . . 

33788 

REVISION  OF  PULMONARY  ARTERY  . 

33802  . 

REPAIR  VE<;SEL  DEFECT . 

Esmliiil 

REPAIR  VESSEL  DEFFCT . 

33813 

REPAIR  SEPTAL  DEFECT  . 

33814 

REPAIR  SEPTAL  DEFECT  . . 

33820 

REVISE  MAJOR  VESSEL . 

33822 

REVISE  MAJOR  VESSFl . .  . 

33824 

REVISE  MAJOR  VESSFl  . 

33830 

REVISE  MAJOR  VESSEL . 

33840  . 

REMOVE  AORTA  CON.STRICTION 

33845  . 

33851 

REMOVE  AORTA  CONSTRICTION  . . . . . 

REMOVE  AORTA  CONCTRICTION  . 

33852  _ 

REPAIR  SEPTAL  DFFFCT 

33855 

REPAIR  SEPTAL  DFFFCT 

33060  ....... 

34501  . 

34510  . 

EXTERNAL  ORCULATION  ASSIST  . . . . . . . 

REPAIR  VALVE.  FEMORAL  VEIN  . . . 

TRANSPOSITION  OF  VEIN  VALVE . . . . . . . . . 

34520  _ 

34530  _ 

CROSS-OVER  VEIN  GRAFT . . . . . 

LEG  VEIN  FUSION 

35161  _ _ 

35162  _ 

REPAIR  DEFECT  OF  ARTERY . . . . . . 

REPAIR  ARTERY  RUPTURE . . . . . . 

35548  _ _ 

35549  _ _ 

ARTERY  BYPASS  GRAFT  . . . 

ARTERY  BYPASS  GRAFT  . . . . . . . 

35870  _ _ 

36415  . 

REPAIR  VESSEL  GRAFT  DEFECT  . . . . . . 

DRAWING  BLOOD . 

36468  ....... 

36469  _ 

INJECT»ON(S);  SPIDER  VEINS  . . . . 

INJECTION(S);  SPIDER  VBNS  . . . . . . . . . . 

36835  . 

36840  _ 

ARTERY  TO  VEIN  SHUNT  . . 

INSERT  MANDRU 

36845  _ 

FUSION  WITH  MANDRIL  . . . . . . . . . 

44131  _ 

INTESTINAL  BYPASS  _ _ _ _ _ _ _ 

Proi 

woi 


oposed 

irkRVU 


23.51 

17.56 
20.23 
23.68 

25.61 
26.83 

28.87 

38.61 

31.37 
33.15 

32.98 

24.44 

31.46 

30.87 

17.46 

33.26 
34.78 
35.58 
30.08 

33.47 

29.41 
25.21 
19.39 
20.28 

12.87 

16.37 

17.99 

19.42 
20.14 

19.57 
20.33 
29.07 
31.06 

31.45 
29.95 
27.92 

32.45 
32.66 
32.66 

29.26 
21.53 
16.05 
17.86 

19.85 

23.27 

10.47 

13.43 
15.50 

12.86 
19.70 
22.01 
22.11 
24.31 
28.24 

16.61 

9.95 

12.04 

12.63 

106.73 

17.87 

18.91 

20.62 

22.44 
20.85 

0.17 

1.47 

1.44 

6.70 

4.24 

5.49 

15.14 


Federal  R^iaker  /  Vol.  58,  No.  133  /  Wednesday,  July  14,  1993  /  Proposed  Rules 


38017 


ADDENDUM  A.--COOES  WITH  PROPOSED  WORK  RVUS  BASED  ON  HARVARD  RESEARCH— Continued 


r 

HCPCS*  1 

Descripbon 

Proposed 

workRVU 

48160  . 1 

PANCREAS  REMOVAL,  transplant  . . 

32.01 

50300  . I 

REMOVAL  OE  DONOR  KIDNEY . 

9.91 

54440  . 

REPAIR  OF  PENIS  .  . 

13.94 

S4fi70  . 

REPAIR  TESTIS  INJtiRY  . . . 

8.13 

61530  . 

REMOVAL  OF  BRAIN  LESION  . , . 

43.39 

61556 

INCISE  SKULUSUTURES  . . . 

20.07 

61557 

INCISE  SKULL/SUTURES . . . . . . . 

21.01 

61558 

EXaSION  OF  SKULLTSUTURES . . . . . 

24.47 

61559 

EXCISION  OF  SKULL/SUTURES . . . . . . . . . . . . 

28.88 

61563 

EXCISION  OF  SKULL  TUMOR  . . . . . . . . . . . . 

23.70 

61564 

EXCISION  OF  SKULL  TUMOR  . . . 

29.12 

62115  . 

REDUCTION  OF  SKULL  DEFECT  . 

15.94 

62116 

REDUCTION  OF  SKULL  DEFECT  . 

17.91 

62117  . j 

REDUCTION  OF  SKULL  DEFECT  . . . 

20.31 

62120 

REPAIR  SKULL  CAVITY  LESION  . , . 

22.89 

63700  . 

REPAIR  OF  SPINAL  HERNIATION . . . . . . . . . 

12.05 

6.1702  . 

REPAIR  OF  SPINAL  HERNIATION  . 

14.20 

63704  . 

REPAIR  OF  SPINAL  HERNIATION  . . 

15.84 

61706  . 

REPAIR  OF  SPINAl  HERNIATION  . 

18.57 

64872  . 

SUBSEQUENT  REPAIR  OF  NERVE . . 

2.04 

64874  . 

REPAIR  &  REVISE  NERVE . . . . . . . . . . . . . . 

3.05 

64876 

REPAIR  NERVE:  SHORTEN  BONE . . . . . . . . . . 

3.46 

65760  _ 

REVISION  OF  CORNEA  . . 

13.81 

65765 

!  REVISION  OE  CORNEA  . , . 

14.22 

6.5767 

CORNEAL  TISSUE  TRANSPLANT  . . . . . . . 

9.14 

65771  . 

RADIAL  KERATOTOMY  . . . 

5.27 

69.100 

REVISE  EXTERNAL  EAR . . . . . . 

6.59 

69710 

j  IMPI  ANT7REPLACE  HEARINO  AID . . . . . . . . 

13.95 

76.1.51 

I  RONE  MINERAL  CONTENT  STUDY  . 

0.34 

951.50 

}  ANTIOEN  THERAPY  SERVICES  . 

0.62 

96.911 

j  PHOTOCHEMOTHERAPY,  UV-A  OR  B . . . . . . . . . . . 

1.56 

99181 

!  PREVENTIVE  VISIT,  NEW,  INFANT  . 

0.64 

99.182 

j  PREVENTIVE  VISIT^  NEW|  1-4  . . 

“0.65 

99181 

f  PREVENTIVE  VISIT^  NFW^  5-11  . 

0.66 

99184 

PREVENTIVE  VISIT|  NFW'i2-17  . 

0.80 

99185 

PRFVFNDVF  VISIT^  NEW  18-10  . 

0.95 

99.186  . 

PREVENTIVE  visit!  46-64  . 

1.16 

99387 

PREVENTIVE  VISIT!  NEW,  65  &  OVER  . . . . . . . . . . . . . . . . 

1.60 

99391 

PRFVFNTIVF  VISIt!  F<5T,  INFANT  .  . 

0.70 

99392  . 

1  PREVENTIVE  VISIT!  EST!  1-4  . . . . . - . . . 

”0.69 

99393  _ 

j  PREVENTIVE  VISIT!  EST!  5-11  . . . . 

0.68 

99394  . 

j  PREVENTIVE  VISIT!  EST!  12-17  . . . . . . . . . 

0.79 

99395  _ 

1  PREVENTIVE  VISIT!  ESt!  18-19  , . 

0.87 

99396  . . 

i  PREVENTIVE  VIRIt!  ESt!  40-64  - . - . 

1.22 

99397  . 

1  PREVENTIVE  VISIT!  ESt!  65  A  OVER  . 

1.14 

99401  . 

PREVENTIVE  COUNSFI.INO,  INDIV  . . . 

0.61 

99402  . 

PREVENTIVE  COUN.SEI  INo!  INDIV  . 

0.85 

99411  _ 

PREVENTIVE  COUN.SELINO!  CROUP  . 

0.79 

99420  . 

HEALTH  RISK  ASSESSMENT  TEST . . . . . . . . . 

\  0.66 

J - 

*AII  numeric  CPT  HCPCS  copyright  1993  American  Medical  Association. 
**HCFA  values;  none  fumkrtred  by  Harvard. 


Addendum  B.— Codes  With  No 
Harvard  Work  RVUS 


HCPCS* 

Description 

11975  . j 

1  (RE)INSERT  CONTRACEPTIVE 
i  CAP 

11976  . i 

!  REMOVAL  OF  CONTRACEP- 
1  T1VECAP 

11977 . 1 

REMOVAL/REINSERT  CONTRA 
CAP 

21079  . 

PREPARE  FACE/ORAL  PROS¬ 
THESIS 

21080  . 

! 

PREPARE  FACE/ORAL  PROS¬ 
THESIS 

21081  . 1 

PREPARE  FACE/ORAL  PROS- 
1  THESIS 

Addendum  B.— Cooes  With  No 
HARVARD  Work  RVUS— Continued 


HCPCS* 

Description 

21082  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

21083  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

21084  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

21085  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

21086  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

21087  . 

PREPARE  FACE/ORAL  PROS- 

THESIS 

Addendum  B.— Codes  With  No 
HARVARD  Work  RVUS— Continued 


HCPCS* 

Description 

21088  _ _ 

PREPARE  FACEAORAL  PROS¬ 
THESIS 

21089  ...... 

PREPARE  FACEADRAL  PROS¬ 
THESIS 

21137  . . 

REDUCTION  OF  FOREHEAD 

21138  ...... 

REDUCTION  OF  FOREHEAD 

21139  ....... 

REDUCTION  OF  FOREHEAD 

21150  _ 

RECONSTRUCT  MIDFACE. 

LEFORT2 

21151  . 

RECONSTRUCT  MIDFACE. 

LEFORT2 

38018 
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Addendum  B.— Codes  With  No 
Harvard  Work  RVUS— Continued 


HCPCS* 

Description 

21154  . 

RECONSTRUCT  MIDFACE, 

LEFORT3 

21155  . 

RECONSTRUCT  MIDFACE, 

LEFORT3 

21159  . 

RECONSTRUCT  MIDFACE, 

LEFORT3 

21160  . 

RECONSTRUCT  MIDFACE, 

LEFORT3 

21172  . 

RECONSTRUCT  ORBIT/FORE- 
HEAD 

21175  . 

RECONSTRUCT  ORBIT/FORE- 
HEAD 

21179  . 

RECONSTRUCT  ENTIRE 

FOREHEAD 

21180  . 

RECONSTRUCT  ENTIRE 

FOREHEAD 

21181  . 

CONTOUR  CRANIAL  BONE  LE¬ 
SION 

21182  . 

RECONSTRUCT  CRANIAL 

BONE 

21183  . 

RECONSTRUCT  CRANIAL 

BONE 

21184  . 

RECONSTRUCT  CRANIAL 

BONE 

21188  . 

RECONSTRUCTION  OF 

MIDFACE 

33930  . 

REMOVAL  OF  DONOR  HEART/ 
LUNQ 

33940  . 

REMOVAL  OF  DONOR  HEART 

35472  . 

REPAIR  ARTERIAL  BLOCKAGE 

36460  ....... 

TRANSFUSION  SERVICE, 

FETAL 

37788  . 

REVASCULARIZATION,  PENIS 

40840  . 

RECONSTRUCTION  OF 

MOUTH 

40842  . 

RECONSTRUCTION  OF 

MOUTH 

40843 . 

RECONSTRUCTION  OF 

MOUTH 

40844  . 

RECONSTRUCTION  OF 

MOUTH 

40845  . 

RECONSTRUCTION  OF 

MOUTH 

41820  . 

EXCISION,  GUM,  EACH  QUAD¬ 
RANT 

41821  . 

EXCISION  OF  GUM  FLAP 

41822  . 

EXCISION  OF  GUM  LESION 

41823 . 

EXCISION  OF  GUM  LESION 

41828  . 

EXCISION  OF  GUM  LESION 

41830  . 

REMOVAL  OF  GUM  TISSUE 

41850  . 

TREATMENT  OF  GUM  LESION 

41870  . 

GUM  GRAFT 

41872  . 

REPAIR  GUM 

41874  . 

REPAIR  TOOTH  SOCKET 

47133  . 

REMOVAL  OF  DONOR  LIVER 

53800  . 

URINALYSIS,  GLASS  TEST 

55870  ....... 

ELECTROEJACULATION 

55970  . 

SEX  TRANSFORMATION,  M 
TOF 

55980  . 

SEX  TRANSFORMATION,  F  TO 

M 

RETRIEVAL  OF  OOCYTE 

58970  ....... 

58972  . 

FERTIUZATKDN  OF  OOCYTE 

58974  . 

TRANSFER  OF  EMBRYO 

58976  . 

TRANSFER  OF  EMBRYO 

65125  ....... 

REVISE  OCULAR  IMPLANT 

76092  . 

MAMMOGRAM,  SCREENING 

76140  . 

X-RAY  CONSULTATION 

76350  ....... 

SPECIAL  X-RAY  CONTRAST 
STUDY 

78990  ....... 

PROVIDE  RADIOISOTOPE(S) 

Addendum  B.— Codes  With  No 
Harvard  Work  RVUS—Contlnued 


HCPCS* 

Description 

79900  . 

PROVIDE  RADIOISOTOPE(S) 

90782  ....... 

INJECTION  (SC)/(IM) 

90783  . 

INJECTION  (lA) 

90784  . 

INJECTION  (IV) 

90788  . 

INJECTION  OF  ANTIBIOTIC 

90849  . 

SPECIAL  FAMILY  THERAPY 

92015  . 

DETERMINE  REFRACTIVE 

STATE 

92310  . 

CONTACT  LENS  FITTING 

92314  ....... 

PRESCRIPTION  OF  CONTACT 
LENS 

92340  . 

FITTING  OF  SPECTACLES 

92341  . 

FITTING  OF  SPECTACLES 

92342  . . 

FITTINQ  OF  SPECTACLES 

92370  . 

REPAIR  &  ADJUST  SPEC¬ 
TACLES 

92390  . 

SUPPLY  OF  SPECTACLES 

92391  _ _ 

SUPPLY  OF  CONTACT 

LENSES 

92551  . 

PURE  TONE  HEARING  TEST, 
AIR 

92559  . 

GROUP  AUDIOMETRIC  TEST¬ 
ING 

92560  ....... 

BEKESY  AUDIOMETRY, 

SCREEN 

92590  . 

HEARING  AID  EXAM,  ONE 
EAR 

92591  . 

HEARING  AID  EXAM,  BOTH 
EARS 

92592  . 

HEARING  AID  CHECK,  ONE 
EAR 

92593  ....... 

HEARING  AID  CHECK,  BOTH 
EARS 

92594  . 

ELECTRO  HEARING  AID  TEST, 
ONE 

92595  ....... 

ELECTRO  HEARING  AID  TEST, 
BOTH 

93784  . 

AMBULATORY  BP  MONITOR¬ 
ING 

93786  . 

AMBULATORY  BP  RECORD¬ 
ING 

93788  . 

AMBULATORY  BP  ANALYSIS 

93790  ....... 

REVIEW/REPORT  BP  RE¬ 
CORDING 

94642  ....... 

AEROSOL  INHALATION 

TREATMENT 

94772  . 

BREATH  RECORDING,  INFANT 

95120  ....... 

IMMUNOTHERAPY,  ONE  ANTI¬ 
GEN 

95125  . 

IMMUNOTHERAPY,  MANY 

ANTIGENS 

95130  . 

IMMUNOTHERAPY,  INSECT 
VENOM 

95131  . 

IMMUNOTHERAPY,  INSECT 
VENOMS 

95132  . 

IMMUNOTHERAPY,  INSECT 
VENOMS 

95133  . 

IMMUNOTHERAPY,  INSECT 
VENOMS 

95134  . 

IMMUNOTHERAPY,  INSECT 
VENOMS 

95135  . 

IMMUNOTHERAPY,  ONE  ANTI¬ 
GEN 

95140  . 

IMMUNOTHERAPY,  >MNY 

ANTIGENS 

95145  . 

ANTIGEN  THERAPY  SERV¬ 
ICES 

95146  . 

ANTIGEN  THERAPY  SERV¬ 
ICES 

95147  ....... 

ANTIGEN  THERAPY  SERV¬ 
ICES 

Addendum  B.— Codes  With  No 
Harvard  Work  RVUS—Contlnued 


HCPCS* 

Description 

95148  . 

ANTIGEN  THERAPY  SERV¬ 
ICES 

95149  . 

ANTIGEN  THERAPY  SERV¬ 
ICES 

95155  . 

ANTIGEN  THERAPY  SERV¬ 
ICES 

95170  ....... 

ANTIGEN  THERAPY  SERV¬ 
ICES 

96545  . 

PROVIDE  CHEMOTHERAPY 
AGENT 

97545  . 

WORK  HARDENING/CONDI- 
TIONING 

97546  . 

WORK  HARDENING/CONDI- 
TIONING 

99100  . 

SPECIAL  ANESTHESIA  SERV¬ 
ICE 

99116  . 

ANESTHESIA  WITH  HYPO¬ 
THERMIA 

99135  . 

SPECIAL  ANESTHESIA  PRO¬ 
CEDURE 

99140  . 

EMERGENCY  ANESTHESIA 

99178  . 

DEVELOPMENT  EVALUATION 
TESTS 

99295  . 

NEONATAL  CRITICAL  CARE 

99296  . 

NEONATAL  CRITICAL  CARE 

99297  . 

NEONATAL  CRITICAL  CARE 

99403  . 

PREVENTIVE  COUNSELING, 
INDPY 

99404  . 

PREVENTIVE  COUNSEUNG, 
INDIV 

99412  . 

PREVENTIVE  COUNSELING, 
GROUP 

99431  . 

INITIAL  CARE,  NORMAL  NEW¬ 
BORN 

99432  . 

NEWBORN  CARE  NOT  IN 
HOSPITAL 

99433  . 

NORMAL  NEWBORN  CARE, 
HOSPITAL 

99440  . 

NEWBORN  RESUSCITATION 

*Alt  numeric  OPT  HCPCS  Copyright  1993 
American  Medical  Association. 


Addendum  C.— Reference  Set 


HCPCS* 

Description 

11200  . 

REMOVAL  OF  SKIN  TAGS 

11401  . 

REMOVAL  OF  SKIN  LESION 

11446  . 

REMOVAL  OF  SKIN  LESION 

11750  . 

REMOVAL  OF  NAIL  BED 

13101  ....... 

REPAIR  OF  THE  WOUND  OR 
LESION 

17002  . 

DESTRUCTION  OF  ADD'L  LE¬ 
SIONS 

19140  . 

REMOVAL  OF  BREAST  TIS¬ 
SUE 

20610  . 

DRAIN/INJECT  JOINT/BURSA 

22600  . 

NECK  SPINE  FUSION 

26055  . 

INCISE  FINGER  TENDON 
SHEATH 

27130  . 

TOTAL  HIP  REPLACEMENT 

27235  . 

REPAIR  OF  THIGH  FRACTURE 

27244  . 

REPAIR  OF  THIGH  FRACTURE 

27447  . 

TOTAL  KNEE  REPLACEMENT 

27590  ....... 

AMPUTATE  LEG  AT  THIGH 

29881  . 

KNEE  ARTHROSCOPY/SUR¬ 
GERY 

30115  . 

REMOVAL  OF  NOSE  POLYPIS] 

31500 . 

INSERT  OF  EMERGENCY  AIR¬ 
WAY 

38019 
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Addendum  C.— Reference  SET- 

Continued 


HCPCS* 

Descrlptiori 

31505  .......  1 

DIAGNOSTIC  LARYNGOS- 

1 

COPY 

31575  . 

DIAGNOSTIC  LARYNGOS¬ 

COPY 

31622  . 

DIAGNOSTIC  BRON¬ 

CHOSCOPY 

31625  . 

BRONCHOSCOPY  WITH  BI¬ 
OPSY 

32000  . 

DRAINAGE  OF  CHEST 

32020  . 

INSERTION  OF  CHEST  TUBE 

32100  . 

EXPLORATION/BIOPSY  OF 

CHEST 

33870  . 

TRANSVERSE  AORTIC  ARCH 
GRAFT 

35081  . 

REPAIR  OF  DEFECTIVE  AR¬ 
TERY 

35301  - . 

RECHANNELING  OF  ARTERY 

35371  . 

RECHANNELING  OF  ARTERY 

35656  ....... 

ARTERY  BYPASS  GRAFT 

.  36620  . 

INSERTION  CATHETER,  AR¬ 
TERY 

37140  . 

REVISION  OF  CIRCULATION 

37609  ....... 

TEMPORAL  ARTERY  PROCE¬ 
DURE 

38300  . 

DRAINAGE  LYMPH  NODE  LE¬ 
SION 

41100  . 

BIOPSY  OF  TONGUE 

.  43450  . 

DILATE  ESOPHAGUS 

43832  . . 

PLACE  GASTROSTOMY  TUBE 

44130  . 

BOWEL  TO  BOWEL  FUSION 

44950  . 

APPENDECTOMY 

45110  . 

REMOVAL  OF  RECTUM 

45305  . 

PROCTOSIGMOIDOSCOPY:  BI¬ 
OPSY 

46221  _ _ 

UGATION  OF  HEMORRHOID 
[SI 

46936  ....... 

DESTRUCTION  OF  HEMOR¬ 
RHOIDS 

47100  _ _ 

WEDGE  BIOPSY  OF  LIVER 

48150  _ _ 

PARTIAL  REMOVAL  OF  PAN¬ 
CREAS 

52000  . 

CYSTOSCOPY 

54161  _ _ 

CIRCUMCISION 

55700  . 

BIOPSY  OF  PROSTATE 

58120  ....... 

DILATION  AND  CURETTAGE 
[D&C] 

58150  . 

TOTAL  HYSTERECTOMY 

HCPCS* 


58260 

58720  _ 

60220  _ 

60500  . 

62270  ..... 

63047  _ 

63780  ..... 

64721  ..... 
65285  ..... 
65730  ..... 

65855  . 

66821  ..... 

67036  ..... 

67107  ..... 

67801  . 

69433  . 

69641  ..... 

70150  . 

70450  . 

70470  . 

70551  .... 

71010  .... 
72020  .... 
73620  .... 
76516  .... 
76700  .... 
77425  .... 

78306  .... 

78465  .... 

80500  .... 

85060  .... 


Description 


VAGINAL  HYSTERECTOMY 
REMOVAL  OF  OVARY/TUBEIS) 
PARTIAL  REMOVAL  OF  THY¬ 
ROID 

EXPLORE  PARATHYROID 
GLANDS 

SPINAL  FLUID  TAP.  DIAG¬ 
NOSTIC 

REMOVAL  OF  SPINAL  LAMINA 
INSERT  SPINAL  CANAL  CATH¬ 
ETER 

CARPAL  TUNNEL  SURGERY 
REPAIR  OF  EYE  WOUND 
CORNEAL  TRANSPLANT 
LASER  SURGERY  OF  EYE 
LASERING,  SECONDARY  CAT¬ 
ARACT 

REMOVAL  OF  INNER  EYE 
FLUID 

REPAIR  DETACHED  RETINA 
REMOVAL  EYELID  LESIONS 
CREATE  EAR  DRUM  OPENING 
REVISE  MIDDLE  EAR  AND 
-  MASTOID 

X-RAY  EXAM  OF  FACIAL 
BONES 

CAT  SCAN  OF  HEAD  OR 
BRAIN 

CONTRAST  CAT  SCANS  OF 
HEAD 

MAGNETIC  IMAGE,  BRAIN 
(MRI] 

CHEST  X-RAY 
X-RAY  EXAM  OF  SPINE 
X-RAY  EXAM  OF  FOOT 
ECHO  EXAM  OF  EYE 
ECHO  EXAM  OF  ABDOMEN 
WEEKLY  RADIATION  THER¬ 
APY 

NUCLEAR  SCAN  OF  SKELE¬ 
TON 

NUCLEAR  SCAN,  HEART  MUS¬ 
CLE 

LAB  PATHOLOGY  CONSULTA¬ 
TION 

BLOOD  SMEAR  INTERPRETA¬ 
TION 


HCPCS* 


Description 


88300  . 

88309  . 

90844  . 
91010  . 

92225  . 
94010  . 

99201  . 

99202  . 

99203  . 

99204  . 

99205 

99211 

99212 

99213 

99214 

99215 

99221 

99222 

99223 

99231 

99232 

99233 

99251 

99252 

99253 

99254 

99255 

99281 

99282 
99285 


TISSUE  EXAM  BY  PATHOLO¬ 
GIST 

TISSUE  EXAM  BY  PATHOLO- 
•  GIST 

PSYCHOTHERAPY,  45-50  MIN 
ESOPHAGUS  MOTILITY 
STUDY 

SPECIAL  EYE  EXAM.  INITIAL 
BREATHING  CAPACITY  TEST 
OFFICE/OUTPATIENT,  NEW 
OFFICE/OUTPATIENT,  NEW 
OFRCBOUTPATIENT,  NEW 
OFFICE/OIJTPATIENT,  NEW 
OFFICE/OUTPATIENT.  NEW 
OFFICE/OUTPATIENT.  EST. 
OFFICE/OUTPATIENT.  EST. 
OFFICE/OUTPATIENT,  EST. 
OFFICE/OUTPATIENT.  EST. 
OFFICE/OUTPATIENT,  EST. 
INITIAL  HOSPITAL  CARE 
INITIAL  HOSPHTAL  CARE 
INITIAL  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL 
CARE 

SUBSEQUENT  HOSPITAL- 
CARE 

SUBSEQUENT  HOSPITAL 
CARE 

INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
EMERGENCY  DEPARTMENT 
VISIT 

EMERGENCY  DEPARTMENT 
VISIT 

EMERGENCY  DEPARTMENT 
VISIT 


•All  numeric  CPT  HCPCS  Copyright  1993 
American  Medical  Association. 
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DEPARTMENT  OF  EDUCATION 

State  Postaecondary  Review  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  funding  formula  and 
allowable  activities  for  Fiscal  Year  1993; 
and  application  procedures  for  Fiscal 
Year  1993. 

SUMMARY:  The  Secretary  establishes  a 
funding  formula  to  implement  the  State 
Postsecondary  Review  Program 
authorized  under  title  IV,  part  H, 
subpart  1  of  the  Higher  Education  Act 
cf  1965,  as  amend^  (HEA],  in  fiscal 
year  1993.  The  Secretary  also 
establishes  allowable  activities  for  fiscal 
year  1993,  and  describes  the  procedures 
imder  which  a  State  applies  to 
participate  in  the  State  Postsecondary 
Review  Program  for  that  fiscal  year. 
EFFECTIVE  DATE:  The  funding  formula 
and  allowable  activities  contained  in 
this  notice  take  efiect  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  this  notice,  call  or  write 
the  Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kolotos  or  Greg  Allen,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4318,  ROB-3,  Washington, 
DC  20202-5346.  Telephone:  (202)  708- 
7888.  Individuals  who  use  a 
telecommunications  device  for  the  deed 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMBITARY  mFOMIATION: 

General  Overview  of  the  State 
Postsecondary  Review  Program 

Section  494  of  the  HEA  authorizes  the 
Secretary  to  enter  into  an  agreement 
with  a  State  under  which  a  State 
Postsecondary  Review  Entity  (SPRE) 
designated  by  the  State  conducts  or 
coordinates  reviews  of  institutions  of 
higher  education  referred  to  the  State  by 
the  Secretary.  The  criteria  imder  which 
the  Secretary  refers  institutions  to  a 
SPRE  are  contained  in  section  494C(b) 
of  the  HEA.  Under  its  review  or 
coordination,  the  SPRE  determines 
whether  a  referred  institution  satisfies 
State  review  standards  that  the  SPRE 
has  developed  under  section  494C(d)  of 
the  HEA.  For  purposes  of  this  notice,  an 
institution  of  higher  education  includes 
an  institution  of  higher  education  as 
defined  in  34  CFR  600.4,  a  proprietary 
institution  of  higher  education  as 
defined  in  34  600.5,  and  a 

postsecondary  vocational  institution  as 
defined  in  34  CFR  600.6. 


If  the  SPRE  finds  that  an  institution 
does  not  satisfy  the  State  review 
standards,  the  SPRE  determines  whether 
that  institution  should  continue  to 
participate  in  the  Title  IV,  HEA 
programs.  (The  Title  IV,  HEA  programs 
are  usted  in  34  CFR  668.1.)  If  the  SPRE 
determines  that  the  institution  should 
be  allowed  to  continue  to  participate  in 
those  programs,  the  SPRE  requires  that 
institution  to  take  actions  to  bring  itself 
into  compliance  with  the  State's  review 
standards. 

The  SPRE  must  notify  the  Secretary  if 
an  institution  that  it  reviews  does  not 
meet  the  State’s  review  standards  and 
must  describe  the  actions  that  the  SPRE 
is  taking  as  a  result  of  its  findings.  If  the 
SPRE  determines  that  an  institution 
should  no  longer  participate  in  a  Title 
IV,  HEA  program,  it  notifies  the 
Secretary  of  that  determination  and  the 
Secretary  immediately  terminates  that 
institution’s  participation  in  that 
program. 

To  participate  in  the  State 
Postsecondary  Review  Program,  a  State 
must  enter  into  an  agreement  with  the 
Secretary  under  which  the  State 
designates  the  SPRE  and  describes  the 
organizational  structure  of  the  SPRE  that 
is  responsible  for  conducting  or 
coordinating  the  review  of  referred 
institutions.  Under  section  494A(b)(l)  of 
the  HEA,  the  SPRE  must  represent  all 
the  State  entities  that  exist,  or  may  be 
created  in  the  future,  that  are 
responsible  for  granting  State 
autnorization  to  provide  postsecondary 
education  in  that  State,  and  all  the  State 
entities  that  exist,  or  may  be  created  in 
the  future,  that  etre  responsible  for 
ensuring  that  all  institutions  in  the  State 
remain  in  compliance  with  the  State 
standards  established  under  section 
494C(d)  of  the  HEA. 

In  addition,  in  the  agreement,  the 
State  must  assure  the  Secretary  that  the 
SPRE  will  (1)  review  referred 
institutions  on  a  schedule  that  coincides 
with  the  Secretary’s  schedule  for 
recertifying  whether  those  institutions 
meet  the  regulatory  requirements  to 
participate  in  one  or  more  Title  IV,  HEA 
programs,  (2)  perform  the  functions 
required  of  the  SPRE  under  the  State 
Postsecondary  Review  Program,  and  (3) 
keep  records  and  provide  information  to 
the  Secretary  as  may  be  requested  for 
financial  and  compliance  audits  and 
program  reviews. 

In  the  agreement,  the  State  must  also 
describe  the  relationship  between  the 
SPRE  and  the  following  three  agencies: 
the  State  Approving  Agency  for 
Veterans  Affairs,  the  State  guaranty 
agency  under  the  Federal  Family 
Education  Loan  (FFEL)  Programs,  and 
the  State  agency  responsible  for 


administering  the  State  Student 
Incentive  Grant  (SSIG)  Program. 

Under  the  State  Postsecondary 
Review  Program,  a  State  is  also  charged, 
in  consultation  with  institutions  in  that 
State,  with  establishing  and  publicizing 
the  availability  of  procedures  for 
receiving  and  responding  to  complaints 
fit>m  students,  faculty,  and  others  about 
institutions.  In  addition,  the  State  must 
keep  records  of  those  complaints  in 
order  to  determine  their  fr^uency  and 
nature  for  specific  institutions. 

To  the  extent  of  available 
appropriations,  the  Secretary  reimburses 
a  State  for  the  costs  incurred  in  carrying 
out  its  agreement.  However,  a  State  does 
not  have  to  carry  out  any  activity  under 
the  agreement  if  the  State  will  not  be 
reimbursed  for  the  cost  of  that  activity. 

Funding  Formula 

The  sum  of  $5.3  million  is  available 
to  initiate  the  State  Postsecondary 
Review  Program  for  fiscal  year  1993. 

'The  Secretary  allots  $20,000  to  Guam, 
$20,000  to  the  Northern  Mariana 
Islands,  $20,000'  to  the  Virgin  Islands, 
$20,000  to  the  Trust  Territory  of  the 
Pacific  Islands  (Palau),  and  $20,000  to 
American  Samoa.  The  Secretary  allots 
this  amount  to  these  States  because  only 
three  institutions  are  located  in  Guam, 
and  only  one  institution  is  located  in 
each  of  the  other  jurisdictions. 

The  Secretary  allots  the  remaining 
funds  so  that  each  remaining  State 
receives  the  greater  of  $50,000,  or  the 
amount  determined  under  a  formula 
that  uses  the  following  two  variables:  (1) 
The  number  of  institutions  located  in  a 
State  that  aie  certified  to  participate  in 
the  Title  IV,  HEA  programs,  and  (2)  the 
amount  of  Title  IV,  HEA  program  funds 
made  available  to  students  enrolled  in 
those  institutions  during  the  1990-91 
award  year.  (This  award  year  is  the 
latest  year  for  which  complete  data  is 
available.)  For  purposes  of  the  formula, 
the  Title  IV,  H^  programs  only  include 
the  Federal  Pell  Grant,  FFEL,  Federal 
Supplemental  Educational  Opportunity 
Grant  (FSEOG),  Federal  Work-Study 
(FWS),  and  Federal  Perkins  Loan 
programs. 

Tne  Secretary  establishes  this  formula 
because  the  Secretary  believes  that  each 
State  needs  at  least  $50,000  to  carry  out 
the  allowable  activities  described  below. 
In  addition,  a  SPRE  will  eventually  be 
required  to  review  institutions  in  its 
State  that  participate  in  Title  IV,  HEA 
programs.  Therefore,  the  Secretary 
believes  that  the  relative  number  of 
those  institutions  in  a  State  is  an 
appropriate  variable  to  use  in 
determining  a  State’s  allotment  of  State 
Postsecondary  Review  Program  funds. 
Similarly,  many  of  the  criteria  that  the 
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Secretary  uses  to  refer  an  institution  to 
a  State,  and  the  review  of  an  institution 
by  a  SPRE,  relate  directly  or  indirectly 
to  the  amount  of  Title  IV,  HEA  program 
funds  that  an  institution  receives. 
Therefore,  the  Secretary  believes  that 
the  relative  amount  of  Title  IV,  HEA 
program  funds  that  institutions  in  a 
State  receive  is  an  equally  appropriate 
variable  to  use  in  determining  a  State’s 
allotment  of  program  funds. 

Accordingly,  after  setting  aside 
$100,000  for  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Padfic  Islands, 
and  American  Samoa,  the  Secretary  uses 
the  following  formula  for  allotting  the 
remaining  fimds.  Under  this  formula, 
the  Secretary;  « 

(1)  Determines  the  percentage  of 
participating  institutions  in  the  State  by 
dividing  the  number  of  institutions 
located  in  that  State  that  are  certified  to 
participate  in  the  Title  IV,  HEA 


programs  by  the  total  number  of 
institutions  that  are  certified  to 
participate  in  the  Title  IV,  HEA 
promams  in  all  States; 

Determines  the  percentage  of  Title 
IV,  HEA  program  funds  by  di>dding  the 
total  amoimt  of  Title  IV,  HEA  program 
funds  that  were  made  available  to 
students  who  enrolled  in  that  State’s 
participating  institutions,  or  to  those 
students’  parents,  by  the  total  amount  of 
Title  IV,  HEA  program  funds  that  were 
made  available  to  students,  or  to  those 
students’  parents,  who  enrolled  in 
participating  institutions  in  all  States, 
during  the  latest  award  year  for  which 
information  is  available; 

(3)  Averages  the  two  percentases; 

(4)  Calculates  an  “initial  distribution’’ 
by  multiplying  the  average  percentage 
determined  in  step  3  by  $5.2  million; 

(5) (a)  Determines  wmch  States  receive 
less  than  $50,000  imder  the  initial 
distribution; 


(b)  Provides  those  States  ivith 
$50,000;  and 

(c)  Calculates  the  difference  between 
the  $50,000  provided  to  each  of  those 
States  and  those  States’  initial 
distribution; 

(6) (a)  Determines  which  States  receive 
more  than  $50,000  under  the  initial 
distribution;  and 

(b)  Calculates  the  difference  between 
each  of  those  States’  initial  distribution 
and  $50,000; 

(7)  Calculates  a  “reduction 
percentage*’  by  dividing  the  total 
amount  obtained  in  step  5(c)  by  the  total 
amoimt  obtained  in  step  6(b);  and 

(8)  Reduces  the  initial  distribution  of 
each  State  in  step  6(a)  by  the  product  of 
the  amount  obtained  in  step  ^)  and  the 
reduction  percentage  in  step  7. 

Under  this  funding  formula,  each 
remaining  State’s  allotment  of  the  $5.2 
million  is: 


Title  IV,  HEA 

State 

Number  of 
Institutions 

Program  fends 

ABoltnertts 

AlAharTM 

112 

$269,393,112 

13.729,055 

356,161,161 

150,889,926 

1,647,474/132 

332,070,410 

185,234,159 

39,688,950 

159,378,701 

728,966,220 

366,5^438 

24,345,337 

68,620,954 

768,026,087 

430,350,149 

329,125,550 

226352,516 

225,504,943 

396,894,613 

78,561,319 

.201365,124 

594302344 

588.671,460 

555325335 

207,414,603 

445,433,589 

73,722363 

158,604,593 

54,174.802 

79,822,640 

$74,079 

50300 

61350 

54367 

412.748 

81367 

64.796 

50,000 

50,000 

175361 

102,777 

50,000 

50,000 

198302 

105,409 

81,617 

AlAftka  .  ,  .  ,, . . . ,  . 

13 

AriTona  .  . . . 

101 

Afkansas  .  . . . 

95 

CaRfomia . . . . . . . . . .  _  .  .. 

678 

111 

Connecticut .  .  . . - . . 

115 

Dabawam  . . . . . 

15 

Diatrirt  ci  Cnkimhia . . 

25 

Rnriria  . . . . 

262 

167 

HawaU  . . . . 

22 

29 

lUinrkiQ 

323 

InHiflHA 

151 

Iawa 

113 

Kansas  . 

90 

62,190 

90,006 

106,819 

Kantticky  . . . . 

182 

Louisiane  ,,  ,, . . . . . . - . . 

169 

Maina  . 

46 

50,000 

64,007 

106 

Mas.sanhtjsatts  . . , . 

196 

138,910 

143,763 

215 

149 

119,939 

54,130 

129388 

50,000 

71 

224 

lUUvttana 

38 

KlAhmcka 

61 

50,000 

50,000 

50,000 

MauaHa 

27 

New  Hampshire  _ _ _  .... . . .  . . . . .  _ 

36 

169 

284,611,217 

93319 

Nawf  Maxii:^  . . . . . 

50 

99,885,373 

50,000 

New  York  . . .  . .  . .  .  . . . . 

538 

1,619,817,093 

320,157354 

366,914 

North  Carolina . .  - . . 

159 

94,490 

North  Dakota . . . . . 

35 

87,401,113 

50,000 

333 

840310,776 

298,845,815 

210316 

nkiAhfvnA 

127 

82,198 

Omnnn 

94 

238,014,664 

64,816 

Ponn«yAuan^ 

459 

1,077,514.719 

366,813,439 

277,258 

Puerto  Rico  .  .  . . . .., . , . . , 

121 

68^610 

Rhode  Island _  _  _ _  _  ....  _ _ _  _ _ _ _ _ 

30 

108,167370 

50,000 

South  Carolina  . . - . . . 

84 

190,783,690 

90,897,762 

56,061 

35 

50,000 
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i 

Titio  IV,  HEA 

Stete 

Number  of 
institutions 

Program  funds 

1 

Allotments 

Tennessee  . 

169 

356,203,199 

101,890 

Texas  . 

391 

1,054,408,125 

253,824 

Utah . ; . 

46 

159,275,865 

50,000 

Vermont . 

32 

69,830,495 

50,000 

N^rginia  . . . 

158 

391,548,880 

102,833 

Washington . 

111 

302,304,653 

77,762 

West  VirgWa . 

78 

129,363,750 

50,000 

Wisconsin . . . 

114 

381,660,422 

88,284 

Wyoming  . 

14 

40,502,071 

50,000 

Totals  . 

7,289 

18,262,458,230 

5,200,000 

Fiscal  Year  1993  Allowable  Activities 

The  Secretary  allots  the  $5.3  million 
among  the  States  to  enable  each  SPRE, 
in  consultation  with  institutions  in  that 
State,  to  develop  the  State  review 
standards  as  required  in  section  494C(d) 
of  the  HEA,  and  to  develop  procedures 
for  receiving  and  responding  to 
complaints  from  students,  foculty,  and 
others  regarding  institutions  in  the  State 
as  requir^  in  si^on  494C(j)  of  the 
HEA.  In  addition,  a  State  may  use  a 
portion  of  its  allotment  to  provide 
estimates  of  the  costs  of  coordinating 
the  institutions'  and  States’  information 
systems  with  an  information  system 
develoned  by  the  SPRE. 

The  Secretary  establishes  these 
allowable  activities  because  the  SPRE 
cannot  carry  out  a  review  of  an 
institution  to  determine  whether  the 
institution  is  in  compliance  with  State 
standards  developed  pursuant  to  section 
494C(d)  of  the  until  the  State  has 
developed  those  standards  in  required 
consultation  with  institutions  in  that 
State.  A  State  cannot  process  complaints 
until  it  has  developed  procedures,  in 
required  consultation  with  institutions 
in  the  State,  to  respond  to  complaints. 
Moreover,  a  State  cannot  determine 
whether  it  will  be  cost-effective  to 
coordinate  existing  data  systems 
without  first  determining  the  costs  of 
coordinating  those  systems. 

Application  Procedures 

A  State  that  wishes  to  participate  in 
the  State  Postsecondary  Review  Program 
in  fiscal  year  1993  must  submit  to  the 
Secretary  a  plan  that  describes  the 
activities  that  the  State  proposes  to  carry 
out  with  fiscal  year  1993  fimds,  and  a 
budget  for  those  activities.  The  State 
must  submit  that  plan  and  budget  by 
September  10, 1993,  and  shall  submit 
that  plan  and  budget  to  the  following 
address:  Virginia  G.  Re,  State  Liaison 
Branch.  United  States  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3036,  ROB  3,  Washington.  DC 
20202-5346. 


The  Secretary  approves  the  State’s 
plan  and  budget  if  (1)  the  proposed 
activities  are  allowable  activities,  (2)  the 
plan  provides  adequate  budget 
justification  for  the  proposed  activities 
in  order  to  achieve  ^e  purposes  of  the 
statute,  and  (3)  the  budget’s  approved 
costs  are  within  the  State’s  allotment.  If 
a  State's  allotment  is  less  than  the 
State’s  budget  for  carrying  out  its 
proposed  activities,  the  State  must  first 
use  its  allotment  to  develop  review 
standards.  If  a  portion  of  the  allotment 
remains  after  the  State  develops  those 
review  standards,  the  State  may  develop 
procedures  for  receiving  and  responding 
to  complaints  fit>m  students,  faculty, 
and  others  regarding  institutions  in  the 
State.  'The  State  may  use  its  allotment  to 
estimate  the  costs  of  developing  an 
information  system  for  the  SPRE  only 
after  it  has  completed  developing  its 
review  standards  and  complaint 
procedures. 

If  the  Secretary  disapproves  the 
State's  plan  and  budget,  the  Secretary 
notifies  the  State  of  ^e  reasons  for  that 
disapproval.  'The  State  may  request  the 
Secretary  to  reevaluate  that  decision  by 
submitting  to  the  Secretary  a  revised 
plan  and  budget  that  addresses  the 
reasons  for  the  Secretary’s  disapproval 
of  that  plan  and  budget. 

In  addition,  before  it  may  receive  or 
expend  any  funds  under  the  State 
Postsecondary  Review  Program,  the 
State  must  enter  into  the  agreement  with 
the  Secretary  described  in  section  494A 
of  the  HEA.  The  effective  date  of  a 
State’s  agreement  is  the  date  on  which 
it  is  signed  by  the  Secretary.  A  State 
must  submit  its  agreement  to  the 
Secretary  at  the  address  listed  above  for 
the  subtfossion  of  its  plan  and  budget 
for  fiscal  year  1993  funds. 

A  State  forfeits  its  right  to  receive  an 
allotment  of  fiscal  year  1993  funds  if:  (1) 
It  does  not  submit  its  initial  plan  and 
budget  by  September  10, 1993;  (2)  it 
does  not  submit  an  acceptable  plan  and 
budget  by  October  22, 1993;  or  (3)  it 
does  not  submit  ah  acceptable 


agreement  by  October  22, 1993.  The 
Secretary  will  reallot  any  forfeited 
allotment  to  participating  States  in  a 
manner  that  best  carries  out  the 
purposes  of  the  State  Postsecondary 
Review  Program. 

Allowable  Costs 

Under  the  State  Postsecondary 
Review  Program,  the  Secretary 
reimburses  the  State  for  costs  incurred 
by  the  State  in  carrying  out  allowable 
activities.  Allowable  reimbursable  costs 
imder  the  State  Postsecondary  Review 
Program  for  fiscal  year  1993  are  limited 
to  the  direct  costs  incurred  in  carrying 
out  activities  approved  by  the  Secretary, 
including  the  direct  costs  of  providing 
training  to  State  or  institutional 
personnel  for  responding  to  complaints 
from  students,  foculty,  and  others 
regarding  institutions  in  the  State.  The 
Secretary  does  not  reimburse  the  State 
for  indirect  costs  incurred  by  the  State. 
Moreover,  the  Secretary  does  not 
reimbvirse  the  State  for  direct  costs 
under  an  approved  plan  and  budget 
unless  those  costs  were  incurred  by  the 
State  (1)  after  the  effective  date  of  the 
State’s  agreement  with  the  Secretary, 
and  (2)  on  or  before  Jxme  30, 1994. 

Consequence  of  the  Failure  to  Enter  into 
an  Agreement 

Under  section  494(c)  of  the  HEA, 
consequences  result  if  a  State  fails  to 
enter  into  an  agreement  with  the 
Secretary  imder  the  State  Postsecondary 
Review  Program  or  fails  to  carry  out 
properly  the  requirements  contained  in 
the  agreement  First,  the  Secretary  does 
not  designate  as  eligible  to  participate  in 
any  title  IV,  HEA  program  me  following 
types  of  institutions;  any  institution 
seeking  initial  eligibility;  any  new 
branch  campus,  for  which  an  institution 
seeks  an  initial  designation  of  eligibility, 
as  defined  in  34  CFR  part  600;  or  any 
eligible  institution  that  has  undergone  a 
change  in  ownership  that  results  in  a 
change  in  control  as  determined  in  34 
CFR  part  600.  Second,  the  Secretary 
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only  provides  provisional  certification 
to  any  institution  participating  in  the 
title  TV,  HEA  programs  when  mat 
institution  is  scheduled  for 
recertification.  Accordingly,  these 
consequences  will  apply  to  institutions 
in  a  State  if  mat  State  fails  to  submit  an 
acceptable  plan  or  budget  for  fiscal  year 
1993  or  fails  to  enter  into  an  agreement 
wim  me  Secretary,  by  October  22, 1993. 

In  addition,  imder  section  494(c)  of 
me  HEA,  if  a  State  fails  to  enter  into  an 
agreement  wim  me  Secretary  under  me 
State  Postsecondary  Review  Program,  or 
if  it  fails  to  carry  out  properly  me 
requirements  contained  in  me 
agreement,  me  State  will  be  ineUgible  to 
receive  its  allotment  imder  me  SSIG 
Program.  However,  because  me 
Secretary  will  have  already  allotted 
SSIG  Program  funds  to  States  in  fiscal 
year  1993  before  me  deadUne  for 
submitting  plans  and  budgets  to  me 
Secretary  for  mis  program  for  fiscal  year 
1993,  a  State’s  failure  to  submit  an , 
acceptable  plan  or  budget  for  fiscal  year 
1993,  or  its  failure  to  enter  into  an 
agreement  by  October  22, 1993,  will  not 
result  in  me  loss  of  its  allotment  of 
fiscal  year  1993  SSIG  Program  funds. 

Finally,  me  Secretary  recognizes  mat 
because  of  me  delay  in  implementing 
me  State  Postsecondary  Review 
Program,  mere  may  be  States  that  are 
legdly  unable  to  enter  into  an 
agreement  wim  me  Secretary,  or  are 
legally  imable  to  designate  a  SPRE, 
b^ause  mose  actions  required  a  change 
in  State  law  and  mus  affirmative  action 
by  a  State  legislature.  The  Secretary 
furmer  recognizes  mat  for  some  of  ffiese 
States  it  may  not  be  possible  to  have  me 
State  legislature  act  in  time  for  me  State 
to  meet  ffie  deadlines  established  in  this 
notice. 

Therefore,  upon  a  demonstration  by  a 
State  mat  its  ^lure  to  enter  into  an 
agreement  under  ffie  State 
Postsecondary  Review  Program  results 
from  me  above  circumstances,  and  ffie 
State’s  assurance  mat  it  will  enter  into 
an  agreement  wim  the  Secretary  under 
me  program  for  fiscal  year  1994  by 
September  30, 1994,  the  Secretary  does 
not  view  ffie  conditions  of  section 
494(c)  of  me  HEA  as  applying  to  mat 
State. 

Paperwork  Reduction  Act  of  1980 

'This  notice  contains  information 
collection  requirements.  As  required  by 
me  Paperwork  Reduction  Act  of  1980, 
me  Department  of  Education  will 
submit  a  copy  of  ffiese  requirements  to 
me  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C  3504(b)) 

This  notice  affiects  States  mat  choose 
to  apply  to  participate  in  me  StAte 
Postsecondary  Review  Program  in  fiscal 


year  1993.  Annual  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  hours  for  each 
of  me  57  States  mat  prepare  plans  to 
perform  me  allowable  activities 
described  in  this  notice,  prepare  budgets 
mat  accmmt  for  mose  activities,  and 
submit  mose  plans  and  budgets  to  ffie 
Secretary  for  approval. 

Organizations  and  individuals 
desiring  to  submit  comments  on  ffie 
information  collection  requirements 
should  direct  ffiem  to  me  Office  of 
Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  X  Chenok. 

Waiver  of  Proposed  Rulemaking 

In  accordance  wim  section 
431(b)(2)(A)  of  me  General  Education 
Provisions  Act,  20  U.S.C.  1232(b)(2)(A), 
and  me  Administrative  Procedure  Act,  5 
U.S.C.  553,  it  is  me  practice  of  me 
Secretary  to  offer  interested  parties  me 
opportunity  to  comment  on  proposed 
rules  and  rejmlations.  In  order  to 
implement  fully  ffie  State  Postsecondary 
Review  Program  in  fiscal  year  1994  and 
future  years,  me  Secretary  will  publish 
a  Notice  of  deposed  Rulemaking  in  me 
Federal  Register.  However,  for  the 
following  reasons,  me  Secretary  finds 
mat  mere  is  good  cause  under  5  U.S.C 
553(b)(B)  to  waive  public  conunent  on 
me  funding  formula  and  allowable 
activities  contained  in  this  notice  for  ffie 
State  Postsecondary  Review  Program  for 
fiscal  year  1993. 

The  Higher  Education  Amendments 
of  1992  (^b.  L.  102-325),  mat  tunended 
me  HEA  to  aumorize  ffie  State 
Postsecondary  Review  Program,  were 
enacted  on  July  23, 1992.  Under  section 
494B(b)  of  the  HEA,  $75  million  was 
authorized  to  be  appropriated  for  fiscal 
year  1993  to  implement  the  State 
Postsecondary  Review  Program. 
However,  ffie  Department  of  Education 
Appropriations  Act,  (Pub.  L.  102-394), 
enacted  on  October  6, 1992,  did  not 
contain  funding  for  me  State 
Postsecondary  Review  Program.  Instead, 
me  Congress  permitted  ffie  Department 
to  submit  a  reprogramming  request  if 
me  Department  believed  it  was  urgent  to 
initiate  ffie  State  Postsecondary  Review 
Program  in  fiscal  year  1993. 

On  December  4, 1992,  ffie  Department 
proposed  mat  $20  million  in  fiscal  year 
1993  FSEOG,  FWS,  Federal  Perkins 
Loan,  and  SSIG  Program  funds  be 
reprogrammed.  However,  it  was  not 
imtil  April  5, 1993  mat  the  Congress 
approved  the  reprogramming  of  $5.3 
million  to  be  allott^  to  States  to 
perform  me  activities  detailed  in  this 
notice. 


The  purpose  of  ffie  State 
Postsecondary  Review  Program  is  to 
increase  me  accoimtability  of 
institutions  mat  participate  in  me  Title 
IV,  HEA  Programs  through  expanded 
State  oversi^t  of  ffiese  institutions. 
Moreover,  the  Secretary  anticipates  ffiat 
this  expanded  State  oversight  will  also 
increase  me  quality  of  education  and 
training  provided  by  ffiese  institutions. 
'The  benefits  that  will  flow  from  ffie 
State  Postsecondary  Review  Program 
depend  on  SPRE  reviews  of  referred 
institutions  imder  State  developed 
educational,  financial,  and 
administrative  standards.  However, 

SPRE  reviews  cannot  take  place  until 
me  States  develop  ffie  standards  on 
which  me  reviews  are  based. 

In  order  to  have  SPRE  reviews  in 
fiscal  year  1994,  ffiose  standards  must 
be  developed.  Under  ffie  State 
Postsecondary  Review  Program,  States 
are  not  requii^  to  incur  any  cost  unless 
mey  will  be  reimbursed  for  that  cost. 
Therefore,  in  order  to  have  reviews  of 
institutions  in  fiscal  year  1994,  ffia 
Secretary  must  be  able  to  use  fiscal  year 
1993  funds  to  pay  for  me  costs  of 
developing  me  r^uired  State  standards. 

Wiffiout  establishing  me  funding 
formula  and  allowable  activities 
contained  in  this  notice  as  final  rules. 
States  would  not  have  sufficient  time  to 
prepare  ffieir  plans  and  budgets,  obtain 
approval  of  ffiose  plans  and  budgets 
from  me  Secretary,  and  make  draws  on 
meir  Federal  allotments  in  fiscal  year 
1993  to  pay  for  the  costs  of  carrying  out 
meir  planned  activities.  Consequently, 
States  would  delay  developing  ffieir 
review  standards  until  ffiey  could  be 
reimbursed  for  ffiose  activities,  mus 
delaying  ffie  conduct  of  institutional 
reviews.  Therefore,  ffie  Secretary 
concludes  it  is  imperative  mat  Federal 
funds  be  made  available  to  States  as 
soon  as  possible  so  that  States  can 
develop  review  standards  in  fiscal  year 
1993  to  be  able  to  conduct  reviews  of 
institutions  early  in  fiscal  year  1994. 
Accordingly,  ffie  Secretary  has 
determined  that  mere  is  good  cause 
under  5  U.S.C  553(b)(B)  to  waive  public 
comment  on  me  funding  formula  and 
allowable  activities  contained  in  this 
notice  wim  regard  to  ffie  use  of  fiscal 
year  1993  fun^  on  me  grounds  mat 
doing  offierwise  would  be  impracticable 
and  contrary  to  ffie  public  interest. 

(20  U.S.C  1099a-1099a-3) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.267,  State  Postsecondary  Review  Program) 

Dated:  July  6. 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

[FR  Doc  93-16624  Filed  7-13-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  273a;  Notice  No.  93-71] 

RIN  2120-A027 

Airworthineee  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  amend 
the  airworthiness  standards  for  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes  by  upgrading  the 
requirements  for  bodi  seat/restraint 
systems  and  for  flammability  standards 
for  seat  cushions  used  in  commuter 
category  airplanes.  It  also  proposes  to 
increase  the  downward  inertia  load 
factor  for  items  of  mass  within  the  cabin 
for  all  normal,  utility,  acrobatic,  and 
commuter  category  airplanes.  These 
amendments  are  need^  to  improve  the 
occupant  protecticm  provisions  for  these 
types  of  airplanes.  These  new 
requirements  would  result  in  a  level  of 
sarety  commensurate  wdth  that  provided 
by  the  seat/restraint  requirements  and 
the  flammability  standards  fw  transport 
category  airplanes. 

OATES:  Comments  must  be  received  (m 
or  before  November  12, 1993. 

ADDRESSES:  Comments  cm  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rules  Dodcet 
(AGC-IO),  Docket  No.  27344.  800 
Independence  Avenue  SW., 

Washington,  DC  20591,  or  delivered  in 
triplicate  to:  Room  916, 800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  Comments 
deliver^  must  be  marked  Docket  No. 
27344.  Comments  may  be  inspected  in 
room  916  between  8:30  a.m.  and  5  p.m. 
on  weekdays,  except  on  Federal 
holidays. 

In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  Assistant  Chief  Counsel, 
ACE-7,  Federal  Aviation 
Administration,  Central  R^on,  601 
East  12th  Street,  Kansas  CiW,  Missouri 
64106.  Comments  in  the  information 
docket  may  be  inspected  in  the  Office  of 
Assistant  Chief  Counsel,  weekdays, 
except  Federal  holidays,  between  the 
hours  of  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  MFORMAT10N  CONTACT. 
Michael  Downs,  Aerospaoe  Engineer, 
Standards  Office  (ACE-112),  Aircraft 


Certification  Service.  Small  Airplane 
Directorate,  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  City,  Missouri  64106,  telephone 
(816) 426-5688. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  this 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  or  economic 
impact  that  might  result  horn  adopting 
the  proposals  in  this  notice  are  inWted. 
Comments  should  be  accompanied  by 
cost  estimates.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of 
comments  submitted  in  response  to  this 
notice  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statemoit  is  made: 

“Comments  to  Dodcet  No.  27344.“  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date  for 
conunents,  in  the  Rules  Docket  for 
examinaticm  by  interested  persons.  The 
proposals  contained  in  this  notice  may 
be  chan^  in  light  of  comments 
received.  A  report  summarizing  each 
substantive  public  contact  widi  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  dodcet. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  ny  submitting  a  r^uest  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attn:  Public  bumiry 
Center.  (APA-200),  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Commrmications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  the 
mailing  list  for  future  NPRMs  diould 
also  request  a  copy  of  Advisory  Qrcular 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  FAA  proposes  to  up^de  the 
cabin  safofy  reouirements  for  airplanes 
certificated  in  the  normal,  utility, 
acrobatic,  and  commuter  categmries  of 

C23  of  the  Federal  Aviation 
ilations  (FAR).  These  proposed 


rules  are  a  continuation  of  Federal 
Aviation  Administration  (FAA)  efforts 
to  improve  the  occupant  protection 
provisions  for  airplanes  that  are  type 
certificated  to  the  requirements  of  part 
23. 

Seat/Restraint  Requirements 

Amendment  23-32  (50  FR  46872, 
November  13, 1985)  added  requirements 
for  the  installation  of  a  shoulder  harness 
at  each  seat  of  normal,  utility,  and 
acrobatic  category  airplanes  with  a 
passenger  seating  confi^ation, 
excluding  pilot  seats,  or  nine  or  fewer, 
manufectxired  after  December  12. 1986. 

Amendment  23-34  (52  FR  18060, 
January  15, 1987)  added  airworthiness 
standards  for  the  type  certification  of 
airplanes  in  a  new  commuter  category. 
Those  rules  limited  conunuter  category 
airplanes  to  a  maximum  seating 
capacity,  excluding  pilot  seats,  of  19  or 
fewer,  and  maximum  certificate  takeoff 
weight  of  19,000  pounds  or  less.  The 
airworthiness  standards  adopted  for  the 
commuter  category  were  based  on 
requirements  previously  defined  in 
Special  Federal  Aviation  Regulation 
(SFAR)  41C. 

Amendment  23-36  (53  FR  30802, 
August  15, 1988)  added  requirements 
that  seat/restraint  systems  of  new  design 
normal,  utility,  and  acrobatic  category 
airplanes  comply  with  specific  occupant 
protection  provisions  under  dynamic 
test  ccmditions.  Those  rules  were 
adopted  as  a  result  of  the  publication  of 
Notice  No.  86-19  and  the  FAA  analysis 
of  public  comments  made  to  the 
proposals  in  that  notice.  At  the  time 
Notice  No.  86-19  was  being  developed, 
the  commuter  category  airworthiness 
standards  had  not  been  promulgated. 
Tlierefore,  requirements  for  shovdder 
harnesses  at  passenger  seats  and  seat/ 
restraint  system  dynamic  test  conditions 
were  not  adopted  for  commuter  category 
airolanes  in  amendment  23-36. 

m  a  related  action,  amendment  25-64 
(53  FR  17640,  May  17, 1988)  added 
requirements  that  seat/restraint  systems 
for  installation  in  new  design  transport 
category  airplanes  demonstrate  spedfic 
occupant  protection  capabilities  imder 
pres^bed  dynamic  emergency  landing 
conditions. 

Since  the  airworthiness  requirements 
adopted  for  commuter  category 
airplanes  in  amendment  23-34  did  not 
provide  upgraded  cabin  safety 
requirements  for  dynamic  testing  of 
seats  comparable  to  those  recenuy 
adopted  for  normal,  utility,  and 
acrobatic  category  airplanes,  but 
retained  the  easting  certification 
requirements  of  SFAR  41C,  the  FAA 
established  a  project  to  develop 
improved  occupant  protection 
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requirements  for  commuter  category 
airplanes.  In  particular,  the  FAA 
renewed  the  need  for  dynamic 
evaluations  of  seat/restr^t  systems 
installed  in  commuter  category 
airplanes  and  the  need  for  shoulder 
harness  installations  at  the  passenger 
seats  of  those  airplanes.  This  review 
included  an  evaluation  of  the  relative 
size  of  commuter  category  airplanes, 
their  general  operations,  their  current 
required  cahin  safety  provisions,  and 
the  level  of  safety  expected  by  the 
public. 

Generally,  commuter  category 
airplanes  are  intended  to  operate  under 
part  135  rules  to  carry  passengers  for 
compensation  or  hire.  Also,  commuter 
category  airplane  designs  generally 
parallel  larger  twin-engine  normal 
category  ai^lane  desims  rather  than 
transport  category  air^ane  designs  used 
in  air  carrier  operations  under  part  121 
rules.  Cabin  dimensions  for  commuter 
category  airplanes,  particularly  height 
and  width,  generally  are  similar  to  those 
of  twin-engine  non^  category 
airplanes.  Most  transport  category 
airplanes  used  in  air  carrier  operations 
have  baggage  space  below  the  cabin 
floor  that  provides  a  significant  amoimt 
of  crushalue  imderfloar  struchire  to 
attenuate  peak  vertical  deceleration 
levels  in  the  cabin  during  a  crash 
landing.  This  is  not  the  case  with  most 
commuter  category  airplanes.  An  FAA 
review  of  the  imderfloor  depth  of  eleven 
models  of  current  production  airplanes 

r  certificated  undor  SFAR  41  showed 
the  total  underfloor  depth  varied 
from  6.3  to  19.0  inches,  with  an  average 
of  about  12  inches.  In  general,  the 
underfloor  structures  of  those  airplanes 
are  not  designed  to  dissipate  enei^  or 
limit  occupant  loads  dui^g  crashes. 

The  design  and  construction  of  seats 
and  resfr^t  systems  in  SFAR  41 
airplanes  are  similar  to  those  of  seats 
and  restraint  systems  used  in  normal 
category  airplwes.  Generally,  shoulder 
harnesses  are  not  available  at  passenger 
seats  in  commuter  category  airplanes. 

During  the  development  of  the 
dynamic  test  conditions  for  commuter 
cat^ory  airplanes  proposed  in  this 
notice,  the  FAA  consiaered  the 
standards  now  required  for  dynamic 
tests  of  seat/restraint  systems  in  normal, 
utility,  acrobatic,  and  transport  Category 
airplanes.  The  FAA  also  reviewed  the 
background  and  justification  of  those 
lequiroments.  The  dynamic  test 
conditions  and  the  pass/fail  criteria 
required  for  seat/restraint  systems  in 
normal,  utility,  and  acrobatic  category 
airplanes  were  proposed  originally  by 
the  General  Aviation  Safety  Panel 
(GASP).  Those  criteria  were  based  on 
crash  data  provided  by  a  National 


Transportation  Safety  Board  (NTSB) 
Aircraft  Accident  Report,  dated 
November  23, 1987,  ^ta  from  the  FAA 
Civil  Aeromedical  bstitute  (CAMI) 
Airline  Cabin  Safety  Data  Bank  Study, 
and  data  from  full-scale  impact  tests  of 
normal  category  airplanes.  Those  full- 
scale  impact  tests  were  conducted  by 
the  National  Aeronautics  and  Space 
Administration  (NASA)  as  part  of  a  joint 
FAA/NASA  research  project. 

In  this  notice,  the  p^  deceleration 
and  time  to  peak  deceleration,  for  the 
proposed  combined  vertical/ 
longitudinal  impact  condition,  were 
developed  by  considering  a  flat-impact 
crash  condition  (i.e.,  the  airplane 
impacts  the  ground  with  the  airplane 
loi^tudinal  axis  parallel  to  the  ^imd). 
That  impact  condition  subjects  me 
seated  occupant  to  a  resultant  floor 
pulse  that  is  difierent  from  the 
respective  test  condition  required  for 
seat/restraint  systems  of  normal,  utility, 
or  acrobatic  category  airplanes.  The 
requirements  for  those  small  airplanes 
were  developed  from  recommendations 
made  by  the  GASP  using  a  typical  nose- 
down  crash  condition.  Information  from 
both  NTSB  accident  data  and  the  NASA 
full-scale  impact  test  results  shows  that 
the  flat-impact  condition  produces 
hi^er  vertical  deceleration  rates  at  the 
cabin  floor  than  are  produced  in  nose- 
down  impact  conditions.  In  addition, 
there  is  a  minimal  amount  of  cnishable 
structure  available  to  absorb  the  impact 
imder  flat  impact  conditions.  The 
amoimt  of  crv^able  structure  below  the 
cabin  floor  is  a  major  factor  in 
determining  the  amount  of  energy 
transmitted  to  the  seat  and  occupants. 
Data  on  several  recent  accidents  of  10- 
to-19  passenger  airplanes  operated 
under  part  135  rules  indicate  that  those 
accidents  have  occurred  at  crash 
conditions  approaching  those  of  a  flat 
impact  crash.  This  recent  accident  data 
is  consistent  with  the  CAMI  study, 
which  ^ows  that  the  majority  of 
commuter  category  airplane  accidents 
occur  at  flat-impact  conditions. 
Therefore,  the  FAA  considered  it 
necessary  to  evaluate  the  flat-impact 
crash  condition  when  conducting  the 
analysis  leading  to  the  proposals  in  this 
notice. 

Other  airplane  performance  and 
desim  factors  were  considered  during 
the  development  of  this  notice.  The 
FAA  evaluated  the  stall  speeds  of 
current  production  airplanes  that  are  of 
a  design  and  size  similar  to  airplanes 
meeting  the  commuter  category  rules. 
Most  of  those  current  production 
airplanes  were  type  certificated  to  the 
airworthiness  standards  of  SFAR  4lC. 
The  full-flap  stall  speeds,  at  airplane 
maximum  takeoff  weights,  averaged 


approximately  78  knots  for  those 
airplanes.  The  FAA  concluded  that 
those  stall  speeds  generally  exceeded 
the  61-knot  stall  speed  limit  for  small 
airplanes  that  comply  with  §  23.49,  but 
were  similar  to  stall  speeds  of  larger 
twin-engine  normal  category  airplanes. 
The  FAA  also  concluded  that  the 
fuselage  shell  strengths  of  commuter 
category  airplanes  are  similar  to  those  of 
larger  normal  category  twin-engine 
ai^lanes. 

This  proposal  includes  dynamic  test 
requirements  for  seat/restr^t  systems 
in  conunuter  category  airplanes  that 
specify  velocity  changes  similar  to  those 
already  adopteid  for  dynamic  test 
requirements  of  seat/restraint  systems  in 
normal,  utility,  and  acrobatic  category 
airplanes  by  considering  the  similarities 
in  stall  speeds  and  fuselage  shell 
strengths. 

Since  a  shoulder  harness  is  required 
for  each  seat/restraint  system  in  current 
production  airplanes  that  are 
certificated  in  either  the  normal,  utility, 
or  acrobatic  category,  the  FAA 
considered  proposing  shoulder  harness 
installation  reipiirements  for  all  seats  in 
commuter  category  airplanes.  The  FAA 
concluded  that,  except  for  front  seats, 
specific  shoulder  harness  requirements 
need  not  be  mandated  for  commuter 
category  airplanes,  since  compliance 
with  the  proposed  dynamic  test 
requirements,  including  the  head  injury 
criteria,  will  eliminate  me  need  for 
uj^r  torso  restraint. 

TO  ensure  that  adequate  occupant 
protection  provisions  are  provided  by 
the  seat/restraint  systems  in  conunuter 
category  airplanes,  without  adding 
specific  requirements  for  shoulder 
harness  installations,  the  FAA  is 
proposing  that  the  dynamic  tests  of 
■  commuter  category  airplane  seats  be 
conducted  using  two  rows  of  seats  with 
each  seat  occupied  by  an 
anthropomorphic  test  dummy  (ATD).  In 
addition  to  the  compliance  criteria 
required  for  normal,  utility,  and 
acrobatic  category  airplane  seat  restraint 
systems,  this  notice  proposes  a  higher 
peak  deceleration  for  commuter 
category  airplanes  than  is  presently 
required  by  §  23.562(b)(1)  and  adds 
liiitits  to  the  femur  loads  measured 
during  the  dynamic  seat  tests,  making 
them  the  same  as  those  limits  for 
transport  category  airplane  seats.  Since 
post-crash  evacuation  is  an  essential 
aspect  of  cabin  safety  in  commuter 
category  airplanes,  tnis  notice  also 
proposes  a  dynamic  test  requirement 
comparable  to  standards  adopted  for 
transport  category  airplane  seats,  in 
whi(^  the  seat/restraint  systems  must 
not  yield  in  a  manner  that  would 
impede  rapid  evacuation  of  the  airplane. 
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The  occupant  crash  protection 
provided  by  side-fiicing  seats  is  a 
primary  concern  of  the  FAA.  During  the 
techni^  analysis  leading  to  this  notice, 
the  FAA  reviewed  the  current  design 
techniques  for  side-facing  seat/restraint 
systems  and  the  occupant  protection 
provided  by  those  configurations.  Data 
on  the  performance  of  side-facing  seat/ 
restraint  systems  during  crash  impact 
conditions  have  been  documented  by 
CAMI.  The  data  indicate  that  oirrent 
side-facing  seat  designs  do  not  provide 
the  necessary  restraint  to  protect  the 
occupants  fiom  serious  injury  due  to 
impact  conditions  such  as  those 
represented  by  the  dynamic  test 
conditions  proposed  in  this  notice. 
Because  side-facing  seats,  in  general, 
provide  very  little  restraint  of  an 
occupant's  upper  torso,  legs,  or  lower 
torso,  lateral  motion  may  result  in 
serious  injury  from  bending  and 
torsional  loading  of  the  occupant's 
spinal  column  during  relatively  minor 
crash  conditions.  Developing  a  side¬ 
facing  seat/restraint  system  that 
provides  the  occupant  protection 
intended  by  the  dynamic  test  criteria 
proposed  in  this  notice  has  not  been 
shown  to  be  technically  or  economically 
feasible  at  this  time.  Therefore,  this 
notice  proposes  rules  that  would  restrict 
the  seat/restraint  systems  of  commuter 
category  airplanes  to  either  forward¬ 
facing  or  aft-facing  seat  configurations. 

A  number  of  current  production 
airplane  designs  were  type  certificated 
to  the  airworthiness  standards  of  SFAR 
41.  The  anticipated  operations  of 
commuter  category  ai^lanes  are  not 
expected  to  be  sig^cantly  different 
from  the  operating  history  of  airplanes 
type  certificated  to  the  requirements  of 
SFAR  41.  Therefore,  the  FAA  used  the 
operating  and  accident  histories  of  the 
SFAR  41  airplanes  from  NTSB  data  to 
establish  the  occupant  protection  needs 
of  commuter  category  airplanes.  The 
CAMI  cabin  safety  resear^  and 
analyses,  ^^ch  supported  the  dynamic 
test  requiremoits  applicable  to  seat/ 
restraint  systems  of  normal  category  and 
transport  category  airplanes,  provided 
technical  information  regarding  current 
crashworthiness  design  practices  that 
may  be  \ised  to  assess  the  performance 
of  commuter  category  airplane  seat/ 
restraint  sterns.  Ac^dent  histories, 
crashworminess  design  practices,  and 
an  analysis  of  airframe  size  e^cts  were 
used  to  develop  the  proposals  in  this 
notice.  The  rules  proposed  would 
significantly  improve  the  occupant 
protection  provided  by  the  seat/restraint 
systems  in  commuter  category  airplanes 
and  would  enhance  the  overall  safety  of 
those  airplanes  commensurate  with  that 


provided  by  the  recently  adopted  seat/ 
restraint  system  requirements  for 
transport  category  and  normal,  utility, 
and  acrobatic  category  airplanes. 

As  part  of  the  analyses  leading  to  the 
proposed  dynamic  test  requirements  for 
commuter  category  airplane  seat/ 
restraint  systems,  the  FAA  evaluated  the 
need  to  upgrade  other  cabin  safety 
regulations  in  part  23.  The  FAA 
concluded  that  the  requirements  of 
§  23.561(b)(3),  which  concern  the  static 
retention  strength  for  items  of  mass 
within  the  cabin,  are  not  compatible 
with  the  dynamic  loading  conditions 
proposed  in  this  notice,  or  with  the 
dynamic  loading  conditions  already 
adopted  for  seat/restraint  systems  of 
normal,  utility,  or  acrobatic  category 
airplanes.  During  any  impact,  down¬ 
load  retention  strong  may  be  critical 
in  protecting  occupants  from  serious 
injury  caus^  by  items  of  mass  located 
in  overhead  compartments  or  attached 
to  the  overhead  structure.  Therefore, 
this  notice  proposes  new  downward 
load  factor  requirements  in 
§  23.561(b)(3)  that  would  be  applicable 
to  items  of  mass  in  the  cabin  of  any 
category  of  airplane  certificated  under 
part  23. 

As  reqtdred  by  Executive  Order 
12291,  the  seat  requirements  proposed 
in  this  notice  must  be  analyzra  for  the 
societal  costs  and  benefits  that  would 
result  from  this  rulemaking  action. 
GAMA  representatives  requested  a 
meeting  %rith  FAA  to  discuss  the  costs 
and  the  reasoning  for  the  seat  loads  in 
the  proposal.  The  meeting  was  held  on 
August  18-19, 1988.  Althou^  the 
reasons  the  FAA  provided  for  the 
vertical  loads  in  tms  proposal  were 
accepted  at  that  meeting,  a  question 
remained  regarding  the  ability  to  design 
a  commuter-type  seat  that  would  meet 
this  proposed  reqtiirement  To  resolve 
this  design  question,  it  was  agreed  that 
certain  seats  provided  by  airframe 
manufactiirers  would  be  tested  at  CAMI. 
While  the  seats  originally  provided  did 
not  meet  the  proposed  requirements, 
CAMI  made  minor  modifications  to  one 
of  the  seats  and  it  passed  the  test, 
thereby  demonstrating  the  practicability 
of  designing  seats  that  can  meet  this 
proposed  reqiiirement. 

A  second  meeting  was  held  with 
GAMA  on  August  22, 1989,  to  discuss 
the  seat  test  result  By  this  testing 
program,  the  FAA  hu  been  able  to 
demonstrate  the  feasibility  of  designing 
seats  that  will  meet  the  vertical  loads  as 
originally  proposed,  and  no  changes 
were  made  to  this  proposaL  Records  of 
the  August  18-19, 1988,  and  the  August 
22, 1989  meetings  have  been  placed  in 
the  docket  for  this  project 


Flammability  Standards 

In  addition  to  proposing  occupant 
protection  requirements  for  dynamic 
testing  of  seats,  the  FAA  is  proposing 
new  ^  safety  requirements  for 
passenger  seat  cu^ons  used  in  Part  23 
commuter  category  airplanes.  These 
proposed  requirements  are 
commensurate  with  the  corresponding 
requirements  for  seat  cushions  used  in 
transport  category  airplanes. 

As  a  resiilt  of  regulatory  amendment 
25-32  (37  FR  3964,  February  24, 1972), 
aircraft  seat  cushions  on  transport 
category  aircraft  typically  are 
constructed  of  fir^retardant 
polyurethane  foam  and  upholstery 
covering,  all  of  which  must  presently 
pass  the  bum  test  prescribed  in 
Appendix  F  of  Part  25.  In  a  prolonged 
full-scale  cabin  fire  condition,  however, 
severe  thermal  radiation  can  break 
down  the  outer  upholstery  covering  and 
penetrate  into  the  relatively  large  fuel 
mass  of  the  polyurethane  foam  core. 

This  causes  the  core  to  become  involved 
in  the  fire,  spreading  flame  and 
producing  potentially  lethal  smoke, 
combustible  gases,  and  toxic  gases.  The 
results  of  accident  investigations  and 
experimental  fire  tests  conducted  by  the 
FAA  have  demonstrated  that  this 
involvement  of  foam  cushion  material  is 
a  dominant  fector  in  the  spread  of  cabin 
fire.  To  counter  this,  fire-retardant 
performance  standards  for  seat 
cushions,  based  on  the  level  of 
protection  that  can  be  achieved  by  the 
fire-bloddng  layer  concept,  were 
adopted  in  amendments  25-59, 29-23, 
and  121-184. 

The  fire-blocking  laver  concept 
involves  the  use  of  a  thin  layer  of  highly 
fire-resistant  material,  to  completely 
encapsulate  and  protect  the  larger  mass 
of  foam  core  seat  cushion  material  from 
involvement  in  the  cabin  fire.  Tliis  la3rw 
of  fire-resistant  material  delays  the  onset 
of  ignition  and  retards  the  involvement 
of  the  core  in  the  fire. 

The  initial  phase  of  the  FAA  research 
program  for  fi^blocldng  layers 
consisted  of  a  series  of  instrument- 
controlled  environment  cabin  fire  tests 
that  confirmed  the  efficacy  and 
practicality  of  fire-blocking  layers  for 
aircraft  seat  oishions. 

The  subsequent  phase  of  the  program 
developed  the  test  for  evaluation  and 
certification  of  cushions,  using  an 
adaptation  of  the  type  of  2  gallon/hour 
kerosene  burner  that  is  currently  in 
standard  use  throughout  industry  as  a 
test  for  metallic  tubing  assemblies  and 
components.  This  test  sxibjects  the 
cusmon  test  specimen  to  temperature 
and  heat  typi(^  of  friU-scale  cabin  fire. 
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Amendmmts  25-59,  29-23,  and  121— 
184  (49  FR  43188,  October  26, 1984) 
adopted  the  implementation  of  detailed 
procedures  of  the  kerosene  burner  test 
developed  by  the  FAA  for  transport 
category  airplanes.  The  test  subjects  seat 
bottom  and  seat  back  cushion 
specimens  to  a  2  minute  burner  flame 
impingement  The  criteria  for 
acceptance  are  based,  in  part,  on  the 
percentage  weight  loss  of  the  cushion 
specimen  during  the  test.  While  the 
amendments  were  based  on  the 
performance  attained  by  fire-blocking 
construction,  they  do  not  require  that 
seats  cushions  be  constructed  in  that 
way.  Rather,  they  specify  objective 
standards  of  performance  for  seat 
cushions  so  that,  if  other  or  improved 
means  of  accomplishing  the  fire  safety 
objective  are  developed,  they  can  be 
used  without  the  need  for  regulatory 
amendment.  The  amendments 
incorporated  the  new  cushion 
flammability  requirements  as  additions 
to  the  type  certification  standards  for 
both  transport  category  airplanes  and 
transport  category  rotorcraft  since  the 
fianunability  requirements  for  these  two 
categories  of  aircraft  are  identical.  The 
amendments  also  required  that,  3  years 
firom  the  efiective  date  of  the  final 
regulation,  seat  cushions  in  airplanes 
type  certificated  after  January  1, 1958, 
and  operated  under  part  121,  meet  die 
new  requirements. 

Section  23.561 


standards  with  amendment  23-34  and 
the  technical  analysis  done  to  suppor- 
the  dynamic  test  criteria  proposed  in 
this  notice  for  seaf/rc^txRlo:  systems  of 
commuter  category  airplanes  have 
resulted  in  new  concerns  for  adequate 
retention  of  items  of  mass  for  downward 
inertia  loads  resulting  from  crash 
impacts.  Since  this  concern  is 
appropriate  for  a^lanes  certificated  in 
all  categories,  this  notice  proposes  to 
add  a  downward  inertia  load 
requirement  for  retention  of  items  of 
mass  in  the  cabin  that  pose  a  hazard  to 
occupants.  The  intent  of  the  proposed 
changes  to  §  23.561(b)(3)  is  to  ensure 
static  retention  stren^  capability  that 
is  compatible  with  the  load  factors 
measured  during  full-scale  airframe 
impact  tests.  This  notice  also  proposes 
to  modify  the  introductory  text  of 
§  23.561(b)(3)  slighdy  for  clarity. 

Section  23.562 

The  present  commuter  category 
airplane  airworthiness  standau^ 
provide  less  occupant  protection  in  an 
emergency  landing  than  the  cabin  safety 
requirements  recently  adopted  for 
transport  category  and  normal  category 
airplanes.  Specific  ultimate  static  inertia 
load  fectors  related  to  a  minor  crash 
landing  are  stated  in  present 
§  23.561(b)(2).  Amendment  23-36  added 
requirements  for  dynamic  testing  of 
seat/restraint  systems  in  normal,  utility, 
and  acrobatic  category  airplanes.  These 
requirements  were  stated  in  a  new 
§  23.562.  Dynamic  test  requirements  for 
seat/restraint  systems  in  commuter 
category  airplanes  were  not  adopted 
with  amendment  23-36  because  part  23 
did  not  provide  airworthiness 
requirements  for  commuter  category 
airplanes  when  the  requirements  of 
§  23.562  where  origin^y  proposed. 

Since  part  23  now  provides 
airworthiness  requirements  for  the  type 
certification  of  commuter  category 
airplanes,  this  notice  proposes 
substantial  changes  to  §  23.562  to 
incorporate  regulations  for  dynamic  test 
evaluations  of  the  seat/restraint  systems 
installed  in  those  airplanes.  This  notice 
does  not  propose  any  changes  to  the 
current  dynamic  test  requirements  for 
seat/restraint  systems  used  in  normal, 
utility,  or  acrostic  category  airplanes. 

This  proposal  would  move  the 
compliance  criteria  of  §  23.562(c)  to  a 
new  paragraph  (d)  in  §  23.562  and  move 
the  requirements  in  §  23.562(d)  to  a  new 
paragraph  (e)  in  §  23.562.  Two 
additional  compliance  requirements  are 
proposed  for  the  seat/restraint  systems 
of  commuter  category  airplanes  in  order 
to  ensure  a  level  of  s^ety  that  is 
commensurate  with  that  provided  by 
transport  category  airplanes.  One 


requirement  would  limit  the  axially 
compressive  loads  measured  in  ea^ 
femur  of  the  ATD  to  a  value  of  2,250 
poimds.  Femur  load  limits  are  proposed 
to  ensure  occupant  protection  mm 
injurious  compressive  loads  applied  to 
the  upper  legs  of  occupants  di^ng  the 
impact  conditions  prescribed  in 
proposed  §  23.562(c).  The  second  new 
requirement,  proposed  by  this  notice, 
would  limit  t^  deflection  of  the  seats, 
imder  the  dynamic  conditions  of 
§  23.562(c),  so  those  seats  do  not  impede 
rapid  evacuation  of  the  airplane  by  its 
occupants.  Requirmnents  similar  to 
those  proposed  in  this  notice  were 
adopted,  with  amendment  25-64,  for 
dynamic  test  standards  of  seats  and 
restraint  systems  for  transport  category 
airolanes. 

This  proposed  would  also  add  a  new 
paragraph  $  23.562(c)  that  would  specify 
the  dynamic  test  conditions  for 
evaluating  commuter  category  airplane 
seat/restraint  systems.  The  requirements 
for  impact  test  conditions  of  proposed 
§  23.562(c)(1)  are  significantly  difrsrent 
than  the  pr^ominantly  vertical  test 
conditions  prescribed  in  §  23.562(b)(1) 
for  normal,  utility,  and  acrobatic 
category  airplane  seats.  Analysis  of  full- 
scale  airframe  test  data  shows  that  a  flat- 
impact  crash  results  in  the  most  severe 
dynamic  test  conditions  for  a  given 
impact  velocity.  Data,  which  are 
consistent  with  the  CAMI  study, 
indicate  that,  in  accidents  of  commuter¬ 
sized  airplanes  that  complied  with 
SFAR  41  airworthiness  standards,  the 
airidanes  contacted  the  groimd  in  a 
nearly  flat-impact  crash  condition. 

There  were  simrivors  in  these  accidents, 
and  the  fuselage  structures  maintained  a 
siuvivable  volume  in  most  cases;  but,  in 
some  cases,  the  seat/restraint  systems 
did  not  provide  adequate  restraint  to 
protect  ^e  occupants  from  serious 
injuries.  The  FAA  recognizes  that  the 
test  conditions  in  proposed 
§  23.562(c)(1)  would  ^  upgraded  from 
those  adopted  in  §  23.562(b)(1).  The 
FAA  considers  the  proposed 
requirements  necessary  to  ensure  a  level 
of  cabin  safety  for  commuter  category 
airplanes  that  is  commensrirate  with 
that  provided  by  transport  category 
cabin  safety  standards,  which  were 
based  on  flat-impact  crash  conditions. 

,  Comments  to  this  notice  are  invited 
that  address  the  development  of 
dynamic  test  parameters  that  were  based 
on  the  analysis  of  assumed  flat-impact 
crash  conditions.  The  comments  should 
include  historical  data,  accident  data, 
analytical  studies,  or  test  data,  that 
support  the  parameter  values  of 
proposed  §  23.562(c)(1)  or  other  criteria 
that  shorild  be  proposed  for  the 
substantiation  of  the  level  of  occupant 


Section  23.561(b)(3)  states  three 
orthogonal  load  f^ors  that  define  the 
ultimate  static  load  requirements  for  the 
attachment  of  items  of  mass  in  the 
airplane  cabin  that  could  seriously 
injure  occupants  during  an  emergency 
landing.  Those  ultimate  static  load 
conditions,  along  with  other  cabin 
safety  requirements,  were  added  to  part 
23  by  amendment  23-36  to  ensure  that 
the  attachments  of  items  of  mass  in  the 
cabin  would  have  adequate  retention 
strength  so  that  they  would  not  pose  a 
hazard  to  occupants  as  a  result  of  a 
minor  crash  impact.  Items  of  mass  are, 
in  general,  not  located  in  overhead 
positions  in  small  airplanes;  so.  at  the 
time  the  requirements  in  §  23.561(b)(3) 
were  adopted,  the  major  concern  was  to 
ensure  adequate  restraint  for  items  of 
mass  that  would  be  located  behind  the 
occupants  in  the  cabin.  For  those  items, 
the  forward  and  side  load  conditions 
were  considered  most  critical,  so  an 
18.0  g  forward  load  factor  and  a  4.5  g 
sideward  load  factor  were  adopted.  A 
3.0  g  upward  load  factor  was  also 
adopted  to  ensure  retention  strength 
from  reboimd  loads. 

The  adoption  of  the  commuter 
category  airplane  airworthiness 
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protection  provided  by  commuter 
category  airplane  seat/restraint  systems. 

Section  23.785 

The  FAA  is  proposing  changes  to 
those  paragrapns  of  $  23.785  that  state 
requirements  for  seat/restraint  systems 
and  the  cabin  area  surrounding  the  seats 
of  commuter  category  airplanes.  These 
changes  are  necessary  so  that  §  23.785 
refers  to  the  proposed  dynamic  seat  test 
requirements  for  commuter  category 
airplanes,  when  applicable.  This  notice 
proposes  to  add  dynamic  test 
requirements  for  the  seat/restraint 
systems  of  commuter  category  airplanes 
to  §  23.562(c). 

Proposed  §  23.785(c)  cites  the  specific 
requirements  for  seat/restraint  systems 
of  commuter  category  airplanes.  The 
proposed  requirements  would  limit  the 
seats  in  commuter  category  airplanes  to 
either  forward-facing  or  aft-facing 
designs.  The  propose  would  req\iire 
that  a  seat/restraint  system  for 
installation  in  the  front  row  of  a 
commuter  category  airplane  consist  of  a 
seat,  safety  belt,  and  s^uider  harness. 
The  proposed  rule  would  not 
specific^y  require  shoulder  harnesses 
for  seat/restraint  systems  for  installation 
at  other  than  the  ^nt  row  of  those 
airplanes,  but  would  require  that  all 
seat/restraint  systems  for  use  in 
commuter  category  airplanes  comply 
with  the  d)mamic  test  requirements  and 
performance  criteria  being  proposed  in 
§  23.562(c)  and  (d). 

Paragraph  (i)  of  §  23.785  proposes 
requirements  to  protect  occupants  from 
serious  injiiry  due  to  impact  with 
surroimding  structure,  and  references 
the  occupant  protection  provisions,  as 
defined  for  normal,  utility,  and 
acrobatic  category  airplanes,  in 
§  23.562(b),  and  as  proposed  for 
commuter  category  airplanes  in 
§  23.562(c). 

The  intent  of  these  proposed  changes 
is  to  ensure  that  the  dynamic  test 
requirements  for  seat/restraint  systems 
of  commuter  category  airplanes  are 
referenced  in  §  23.785,  and  to  limit  seat/ 
restraint  systems  intended  for  use  in 
commuter  category  airplanes  to  forward¬ 
facing  or  aft-facing  coi^gurations.  The 
FAA  has  carefully  considered  current 
design  practices  for  side-facing  seats 
and  the  occupant  protection  provisions 
proposed  in  this  notice  and  has 
concluded  that  the  available  technical 
information  does  not  demonstrate  that 
the  occupant  protection  requirements 
proposed  in  this  notice  would  ensiire 
that  side-facing  seat  configurations 
could  provide  the  minimum  level  of 
occupant  protection  necessary  for  those 
seat/restraint  systems  installed  in 
commuter  category  airplanes. 


Appendix  F 

This  revision  clarifies  the  vertical  test 
configuration  and  adds  a  test 
configuration  for  the  horizontal  test 

configuration  Sad  been  inadvertently 
omitted. 

Under  this  proposal,  seat  cushions 
would  be  required  to  meet  the  new 
flammability  requirements.  The 
proposed  criteria  for  acceptance  are 
based,  in  part,  on  the  percentage  of 
weight  loss  of  the  cusmon  during  the 
test.  Weight  loss  is  a  direct  measure  of 
the  involvement  of  the  material  in  the 
fire  and  a  relevant  indication  of  the 
merit  of  the  cushion  for  both  fire- 
blocked  and  non-fire-blocked 
construction.  The  criteria  proposed 
would  limit  the  average  weight  loss  of 
all  specimens  test  to  10%.  From  the 
study  of  various  experimental  cushions, 
a  10%  limit  would  represent  a  major 
advance  in  fire  safety.  It  would  allow  a 
variety  of  conunercially  available  foam 
and  fij^blocking  materials  to  be  used 
would  be  adequate  for  design  and 
would  be  optimal  from  a  standpoint  of 
weight  and  costs.  While  the  proposal  is 
based  on  the  performance  attained  by 
cushions  constructed  with  fire-blocking 
layers,  it  would  not  require  that  all  seat 
cushions  be  constructed  in  that  way. 
Rather,  the  proposal  would  set  objective 
standards  of  performance  for  seat 
cushions. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  i^e  is 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C.  Chapter  35 
under  Administration:  FAA;  Title: 
Airworthiness  Standards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes;  Need  for 
Information:  The  information  is  needed 
to  check  for  compliance  of  seat 
flammability;  Proposed  Use  of 
Information:  The  information  collected 
will  be  a  record  of  the  test  results  on 
seat  cushion  flammability.  The  tests  will 
be  performed  by  manufacturers  of  seat 
cushions  and  will  become  a  part  of  the 
type  certification  basis  for  the  airplane; 
Fi^uency:  On  occasion;  Biirden 
Estimate:  2.5  hours  annually; 
Respondents:  Businesses/Manufacturers 
of  aircraft  and  airplane  seats;  Forms(s): 
None;  Average  Burden  Hours  Per 
Response:  30  minutes  per  response.  For 
further  information  contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 

SW..  Washington,  DC  20590,  (202)  366- 
4735  or  Edw^  Clarke  or  Wayne 


Brough.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503, 
(202)  395-7340. 


The  FAA  has  determined  that  this 
rulemaking  is  not  “major”  as  defined  by 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordwce  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits.  Those 
costs  and  Mnefits  are  summarized 
below.  For  more  detailed  economic 
information,  see  the  full  regulatory 
evaluation  contained  in  the  docket. 


The  present  value  of  the  benefits  of 
the  proposed  seat/restraint  system  are 
estimated  to  be  $1,500  per  passenger 
seat  and  $3,200  per  crew  seat.  These 
estimated  benefits  are  based  upon  a 
review  of  the  NTSB  data  on  survivable 
accidents  involving  commuter  type 
airplanes  between  1979  and  1988  in 
wffich  one  or  more  occupants  were 
either  seriously  injiired  or  killed.  These 
accidents  were  severe  enough  that 
improved  seat/restraint  systems  could 
have  reduced  the  number  of  fetalities 
and  serious  injuries. 

In  the  ten-year  period  covered  in  the 
NTSB  review,  250  passengers  were 
involved  in  the  49  survivable  commuter 
airplane  accidents  considered  in  this 
regulatory  evaluation.  In  these 
accidents,  34  passengers  received  fatal 
injuries,  84  passengers  received  serious 
injuries,  and  132  passengers  received 
minor  injuries  or  no  injuries.  If  these 
commuter  airplanes  had  been  equipped 
with  the  improved  seat/restraint 
systems  as  proposed  in  this  notice,  these 
casualties  could  have  been  reduced  to 
23  fatalities  and  31  serious  injuries.  The 
reduction  in  fetalities  and  serious 
injuries  would  increase  minor/no 
injuries  to  196. 

In  order  to  provide  the  public  and 
government  officials  with  a  benchmark 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  over  an 
extended  period  of  time  with  estimated 
costs  in  dollars,  the  FAA  currently  uses 
a  value  of  $2.5  million  to  statistic^ly 
represent  a  human  fatality  avoided. 
(This  is  in  accordance  with  guidelines 
issued  by  the  Office  of  the  S^retary  of 
Transportation).  The  FAA  has  also 
estimated  the  societal  costs  for  serious 
injuries  ($640,000)  and  for  minor 
injuries  ($2,300). 

The  estimated  benefits  for  the 
reduction  in  passenger  casualties  can  be 


Regulatory  Evaluation  Sununary 


Benefits 

Seat/Restraint  System 
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calculated  by  using  the  above  critical 
values.  While  the  reduction  in  fatalities 
and  serious  injuries  is  considered  a 
benefit,  the  increase  in  minor/no 
injuries  should  be  deducted  from  the 
benefits  of  these  proposed  provisions. 

The  net  benefit  reduce  fatalities 
and  sorious  injuries  as  a  result  of  the 
provision  to  improve  the  passenger  seat/ 
restraint  system  is  estimated  to  Im 
approximately  $613  million  between 
1979  and  1988.  For  comparability  with 
other  benefits  and  costs  of  this  proposal, 
this  $61.3  million  benefit  is  converted  to 
a  benefit  per  seat. 

In  order  to  convert  total  benefits  into 
per  seat  benefits,  $613  million  is  first 
transformed  into  a  benefit  estimate  per 
enplanement  Hiere  were  222.8  million 
commuter  enplanements  between  1979 
and  1988.  Dividing  the  estimated  benefit 
for  this  time  period,  $61.3  million,  by 
the  number  of  enplanements  provides 
the  estimated  benefit  per  enplanement, 
which  is  27.5  cents,  llie  benefits  per 
enplanement  can  then  be  converted  into 
annual  benefits  per  passenger  seat  The 
average  annual  niunber  of  enplanements 
per  passenger  seat  is  847.  Thus,  the 
annual  benefits  per  passenger  seat  are 
estimated  to  be  $230  (.275x847). 

The  annual  benefits  per  crew  seat  is 
calculated  diSerently  than  benefits  per 
passenger  seat  because  a  crew  seat  is  ' 
always  occupied  on  every  flight.  Thus^ 
there  is  a  greater  chance  of  a 
crewmember  being  in  a  crash  and 
subsequently  a  greater  benefit  derived 
from  an  improved  seat/restraint  system. 
Benefits  per  crew  seat  are  also  more 
difficult  to  calculate  as  directly  as  those 
for  passenger  seats  due  to  data 
limitations.  However,  benefits  per  crew 
seat  can  be  estimated  by  dividing  the 
benefits  per  passenger  seat  by  the 
average  passenger  load  factor  for 
commuter  airplanes.  The  FAA  estimates 
this  load  factor  to  be  46.6  percent  and. 
therefore,  the  annual  benefits  per  crew 
seat  to  be  $500  (230/.466). 

Assuming  ea(±  seat/restraint  system 
is  used  for  15  years,  the  present  value 
of  the  above  stream  of  annual  benefits 
can  be  calculated  by  discounting  each 
annual  benefit  by  7  percent  for  each 
year  in  the  future.  Ihis  yields 
approximately  $2,100  per  passenger  seat 
and  $4,600  per  crew  seat. 

FIcanmabilityStcmdards 

In  order  to  estimate  the  benefits  of  the 
proposed  fiamm^lity  standards,  the 
FAA  estimated  the  niunber  of  fatalities 
and  serious  injuries  that  could  be 
avoided  if  there  was  no  post  crash  fire. 
One  way  to  arrive  at  an  estimate  would 
be  to  assiune  that  if  the  fire  could  have 
been  avoided,  the  casualty  rate  in  tiliose 
accidents  with  post  crash  fires  vrauld  be 


the  same  as  the  rate  in  accidents  vdiere 
fire  did  not  occur.  This,  however,  may 
result  in  an  overestimation  of  the 
possible  reduction  in  the  casualty  rates 
in  accidents  involving  post  crash  fires. 
This  is  because  accidents  with  post 
crash  fire  may  be  mme  violent  than 
those  without  fire.  Thus,  post  crash  fire 
accidents,  may  result  in  mgher  casualty 
rates,  even  if  ffie  fire  could  be  avoided. 
However,  to  the  extent  that  casualty 
rates  are  higher  for  survivabie  accidents 
(except  for  the  post  crash  fire),  then  the 
potential  benefits  of  the  proposed  seat/ 
restraint  system  have  been 
underesti^ted  (assuming  the  seat/ 
restraint  system  is  effective  at  reducing 
the  casualty  rate  in  survivabie 
accidents).  The  FAA  is  unable  to 
reasonably  quantify  either  the 
overestimation  or  ffie  underestimation 
of  these  benefits,  but  it  assumes  that 
they  offset  one  another.  Thus,  the  FAA 
concludes  that  if  the  fires  could  have 
been  prevented,  the  casualty  and  injury 
rates  of  the  74  passengers  involved  in 
commuter  airplane  cn^es  with  post 
crash  fires  between  1979  and  1988 
would  have  been  the  same  as  the  176 
passengers  involved  in  commuter 
accidents  in  which  there  were  no  post 
crash  fires.  This  would  mean  a 
reduction  of  20  fatalities  and  14  serious 
injuries.  Minor/no  injuries  are  assiuned 
to  increase  by  34  as  a  result  of  reduced 
fatalities  and  serious  injuries  and 
would,  therefore,  be  deducted  from  the 
benefits.  The  totd  net  benefit  of  the 
proposed  flammability  standard  is 
estimated  to  be  $58.9  million.  After 
converting  the  total  net  benefit  into  a 
net  benefit  per  enplanement  (58.9/222.8 
millions),  multiplying  by  the  aninial 
number  of  enplanements  per  seat  (847), 
and  discounting  at  a  rate  of  7  percent  for 
15  years,  the  net  discounted  benefit  per 
seat  of  preventing  all  fatalities  and 
serious  injuries  is  estimated  to  be 
$2300. 

Since  other  factors  affect  passenger 
survivability  in  an  aircraft  fire,  only  a 
portion  of  t^se  benefits  can  be 
attributed  to  fire-blocking.  The  FAA  has 
estimated  that  fire-blocki^  could  be 
effective  in  preventing  33  percent  of  fire 
fotalities  and  injuries.  Thus,  the 
estimated  annual  discoimted  dollar 
benefits  are  estimated  to  be 
approximately  $670  (2,000/3)  per  seat 

Eliminating  Side-Facing  Seats 

The  FAA  has  determined  that  current 
side-facing  seat/restraint  systems  do  not 
provide  the  necessary  restraint  to 
protect  the  occupants  from  serious 
injury.  Side-feeing  seats  provide  very 
little  restraint  of  an  occupant’s  upper 
and  lower  torso,  and  legs.  Consequently, 
the  sharp  lateral  motion  of  an  impact 


may  result  in  serious  injury  from 
bending  and  torsional  loading  of  the 
occupant’s  spinal  column  during 
relativdy  minor  crash  conditions.  The 
benefits  from  eliminating  side-fedng 
airplane  seats  and  replacing  them  with 
improved  forward-feeing  or  aft-fedng 
seats  have  not  been  estimated  due  to 
lack  of  data.  However,  the  present  value 
of  the  benefits  should  be  greater  than 
the  $2,100  estimated  for  ffie  forward- 
facing  passenger  seat/restraint  system. 
This  is  because  side-facing  seats  are 
believed  to  be  less  safe  than  forward- 
fedng  seats. 

Overhead  Items  of  Mass 

Items  of  mass  are  not  now  located  in 
overhead  positions  in  general  aviation 
(GA)  airplanes.  However,  in  the  future 
there  may  be  items  of  mass  located 
overhead  in  larger  newly  certificated  GA 
airplanes.  This  provision  vrould  prevent 
any  reduction  of  airplane  cabin  s^ety  in 
the  event  that  items  of  mass  are  located 
overhead  in  newly  certificated  GA 
airplanes  (be  they  normal,  utility, 
acrobatic,  or  commuter  airplanes).  This 
provision  does  not  add  any  quantifiable 
benefits,  but  would  prevent  a  reduction 
in  cabin  safety  if  items  of  mass  are  ever 
located  overhead  in  newly  certificated 
air{danes. 

This  proposed  provision  is  included 
to  ensure  that  the  attachment  of  items  of 
mass  in  an  overhead  position  would 
have  adequate  retention  strength  so  that 
they  would  not  pose  a  hazard  to 
occupants  as  a  result  of  a  survivabie 
crash.  In  a  special  study  on  cabin  safety 
for  transport  airplanes,  the  NTSB  found 
that  the  overhead  panels,  racks,  and 
passenger-service  units  ^led  in  78 
percent  of  the  accidents  included  in  the 
study.  Failures  of  overhead  furnishings 
can  cause  head  injuries  and  can  hamper 
evacuation  of  airplanes.  A  passenger 
injiured  by  felling  items  of  mass  can 
become  confused  and  slow  to  react.  In 
the  event  of  a  post  crash  fire,  a  stunned 
or  unconscious  passenger  might  not  be 
evacuated  from  the  airplane  in  time  to 
escape  serious  injury  or  even  death.  In 
the  acddmits  analyzed  in  the  NT^ 
study,  emergency  evacuations  were 
often  hamperod  when  items  stored  in 
the  oveihead  compartments  fell  into  the 
aisles  and  against  bulkheads  adjacent  to 
the  exits.  F^ed  overhead  furnishings 
sometimes  blocked  movement  in  the 
cabm  by  cutting  off  access  to  and  from 
aisles  and  to  overwing  exits. 

Costs 

Seat/Restraint  System 

In  this  evaluation,  it  is  assumed  that 
for  each  manufacture,  the  deegn  and 
testing  costs  of  each  new  seat/restraint 
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system  would  be  incurred  diuing  the 
first  year  after  the  compliance  date  of 
the  proposed  rule.  It  is  also  assumed 
that  pr^uction  would  last  for  15  years. 
Furthermore,  the  FAA  assumes  that 
these  seat/restraint  systems  would  be 
installed  annually  in  at  least  15 
airplanes  with  15  seats  each;  thus,  225 
seat/restraint  systems  would  be 
produced  and  installed  each  year.  The 
total  cost  of  a  manufachirer  developing 
a  new  seat/restraint  system,  which 
includes  design,  testing,  and 
certification,  is  estimated  to  be 
$161,200.  Annualizing  the  total 
development  cost  over  15  years  at  a  7 
percent  rate  of  interest  yields 
approximately  $17,700.  This  annualized 
development  cost,  when  divided  by  225 
seats  per  year,  yields  development  costs 
of  $80  per  seat 

After  design,  testing,  and  certification, 
the  new  seats  would  then  go  into 
production.  The  FAA  estimates  that  the 
increased  one-time  production  cost  per 
seat/restraint  system  would  be  $60. 

Increased  operating  costs  per  seat 
would  be  the  product  of  the  increased 
weight  of  the  seat/restraint  system  over 
the  current  system  in  use,  the  amormt  of 
the  extra  fuel  consumed  during  the  year 
for  each  extra  pound  of  weight,  and  the 
price  per  gallon  of  fuel.  Each  new  seat 
system  is  estimated  to  weight  3  poimds 
more  than  a  current  seat  system.  The 
FAA  estimates  that  commuter  category 
airplanes  bum  15  gallons  of  fuel  each 
year  for  each  poimd  of  extra  weight  The 
average  price  of  commuter  category 
airplane  fuel  purchased  finm  a  fixed 
ba^  operator  is  estimated  at  $.70  per 
gallon.  The  product  of  the  additional 
weight  fuel  constunption,  and  price  of 
fuel  equals  the  additional  operating  cost 
per  seat  which  is  $31.  Since  the  seat/ 
restraint  system  would  be  used  for  15 
years,  this  stream  of  annual  costs  was 
discoimted  at  7  percent  over  the  15-year 
period.  The  present  value  of  the  annual 
increased  operating  costs  of  the 
proposed  seat/restraint  systems  is 
approximately  $290. 

The  sum  of  the  annualized 
development  costs  ($80),  the  increased 
production  costs  ($^),  and  the 
increased  discoimted  operating  costs 
($290)  for  each  seat/restraint  system 
totals  $430. 

Improved  Flammability  Standards 

The  present  value  of  the  costs  of  the 
provision  establishing  new  flammability 
requirements  for  commuter  category 
airplanes  is  estimated  to  be  $240  per 
seat  over  the  next  15  years.  This 
estimated  cost  is  composed  of  a  one¬ 
time  additional  production  cost  and 
recurring  increased  operating  cost. 


The  one-time  additional  production 
cost  is  $80  per  seat  This  is  the  average 
additional  production  cost  estimated  by 
several  manufacturers  using  a  variety  of 
fire-blocking  materials. 

The  increased  operating  cost  was 
estimated  much  the  same  way  as  the 
seat/restraint  system  operating  cost.  The 
average  additional  weight  of  a  seat 
meeting  the  required  flammability 
standai^  is  estimated  to  be  1.7  poimds. 
Commuter  category  airplanes  bum  15 
gallons  of  fuel  each  year  for  every 
ound  of  extra  wei^t,  thus  they  would 
um  26  additional  gallons  per  year.  The 
estimated  price  of  aviation  fuel  for 
commuter  category  aircraft  is  $.70  per 
gallon.  The  pn^uct  of  the  additional 
weight,  fiiel  consumption,  and  price  of 
fuel  yields  an  additional  annual 
operating  cost  per  seat  of  approximately 
$18.  Because  the  new  flame  retardant 
seat  would  be  used  for  15  years,  this 
stream  of  aimual  costs  was  discounted 
at  7  percent  over  the  15-year  period.  The 
present  value  of  the  increased  operating 
costs  of  this  seat  is  $160. 

There  would  not  necessarily  be  any 
development  costs  as  a  result  of  this 
provision  since  a  variety  of 
commercially  available  foam  and  fire¬ 
blocking  materials  could  be  used  that 
would  ^  adequate  for  design  from  a 
standpoint  of  weight  and  costs.  Thus, 
the  total  present  value  cost  to  meet  the 
flammability  standards  is  approximately 
$240  ($160  plus  $80)  per  seat. 

Eliminating  Side-Facing  Seats 

EUminating  side-facing  seats  would 
not  impose  any  additional  costs  on  the 
development  or  manufacture  of  new 
commuter  category  airplanes;  nor  would 
eliminating  side-facing  seats  impose  any 
additional  costs  on  pr^ucing  these 
airplanes.  Side-facing  seats  are  regular 
airplane  seats  placed  sideways  in  the 
airplane;  thus,  repositioning  side-facing 
seats  to  a  forward  or  aft  position  would 
not  increase  installation  or  operating 
costs  in  newly  certificated  or  newly 
manufactured  airplanes.  Therefore,  this 
provision  of  the  proposal  would  not 
impose  any  costs  on  the  manufacturers 
or  operators  of  these  airplanes  while  in 
operation. 

Overhead  Items  Of  Mass 

Currently,  items  of  mass  are  not 
located  oveAead  in  GA  airplanes  due  to 
the  lack  of  cabin  space.  If  tMs  continues 
to  be  the  case,  this  provision  of  the 
proposed  rule  would  not  be  applicable 
and  would  not  impose  any  costs  on  the 
manufacturers  of  newly  certificated  or 
newly  manufactured  airplanes,  or  on  the 
operators  of  those  airplanes  when  in 
operation.  This  provision  would  be 


applicable  only  under  the  following 
conditions: 

•  A  new  GA  airplane  is  designed  with 
enough  cabin  space  and 
accommodations  to  locate  items  of  mass 
overhead. 

•  Items  of  mass  are  placed  in  an 
overhead  position  inside  that  airplane. 

If  both  of  the  above  conditions  are 
met,  then  costs  could  be  incurred  as  a 
result  of  this  proposal.  If  overhead  items 
of  mass  are  not  securely  contained  to 
withstand  the  loads  imposed  in  a 
survivable  crash,  the  occupants  of  the 
airplane  would  bear  the  costs  in  terms 
of  reduced  cabin  safety.  In  order  to 
avoid  the  costs  of  reduced  cabin  safety, 
additional  costs  of  designing,  testing, 
manufacturing,  and  operating  would 
have  to  be  incurred  in  order  to  contain 
the  overhead  items  of  mass  to  withstand 
the  loads  imposed  in  a  survivable  crash. 

If  a  manufacturer  should  decide  to 
position  compartments  overhead  for 
items  of  mass,  there  would  be  the  usual 
development  and  manufacturing  costs 
associated  with  installing  the 
compartments.  However,  the  provision 
of  the  proposed  rule  requiring  a 
minimum  retention  strength  of  overhead 
compartments  could  impose  additional 
costs  on  the  development  and 
manufacturing  of  these  new  airplanes. 
The  additional  development  costs  per 
airplane  design  are  estimated  to  be 
$68,200  for  designing  and  $45,100  for 
testing.  The  total  then  is  $113,200  per 
new  airplane  design  or  approximately 
$12,400  annualiz^  cost  over  15  years. 

If  it  is  assumed  that  15  airplanes  would 
be  produced  each  year,  then  the  annual 
discounted  design  cost  per  airplane  is 
$830  (12,400/15).  This  potential  cost  is 
then  divided  by  the  number  of  seats  per 
aircraft  (which  is  assumed  to  be  15)  so 
that  it  can  be  compared  to  other 
potential  costs  of  me  other  provisions  of 
the  proposed  rule.  This  makes  the 
annual  discounted  development  cost 
per  seat  to  be  $60  (rounded  from  $55). 
The  costs  of  operating  thpse  new 
airplanes  would  not  increase 
si^ficantly  as  a  result  of  this 
provision.  Overhead  compartments  for 
items  of  mass  could  be  made  more 
secure  by  using  more  rivets.  The  weight 
of  the  extra  rivets  would  be  negligible 
and  would  impose  no  weight  penalty 
costs  of  operating  these  airplanes. 

The  manufacturer  and  the  operator 
would  have  to  decide  if  the  benefits 
finm  locating  items  of  mass  overhead  is 
worth  the  extra  cost  of  properly  securing 
them.  If  it  is  not  worth  the  extra  cost, 
items  could  be  located  in  other  storage 
areas,  thereby,  allowing  the 
manufacturer  to  avoid  the  extra  cost  of 
complying  with  this  provision. 
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Benefit-Cost  Comparison 

This  section  of  the  evaluation 
presents  a  benefit-cost  comparison, 
summarizing  the  total  potential  costs 
and  benefits  of  the  four  proposed 
provisions  that  are  expected  to  accrue 
over  the  next  15  years. 

The  total  cost  estimate  of  the  four 
provisions  would  be  approximately 
$660  to  $720  per  seat.  Inis  cost  estimate 
includes  $420  for  the  seat/restraint 
system,  $240  for  improved  flammability 
standards,  and  possibly  $60  to  secure 
overhead  items  of  mass. 

The  total  quantitative  benefits  of  the 
four  provisions  of  the  proposed  rule  is 
at  a  minimum  approximately  $2,800  per 
seat.  This  estimate  of  total  braefits 
includes  the  following: 

•  At  least  $2,100  per  seat  for  the 
passenger  seat/restraint  system.  This  is 
a  minimum  value  since  the  benefits  of 
the  crew  seat/restraint  system  would  be 
$4,600  per  seat. 

•  Due  to  the  fact  of  data,  the  FAA  has 
not  been  able  to  quantify  benefits  of 
replacing  side-facing  seats  for  forward¬ 
facing  or  aft-fodng  seats.  However,  the 
benefits  would  be  at  least  $2,100  per 
seat  because  side-facing  seats  are 
considered  to  be  less  safe  than  forward- 
facing  seats  or  aft-facing  seats.  Thus,  the 
potential  benefits  would  be  at  least  that 
of  a  new  seat/restraint  system  that  is 
placed  in  a  forward-facing  or  aft-facing 
position. 

.•  The  benefits  of  establishing 
improved  flammability  standards  are 
established  to  be  $680  per  seat. 

•  The  FAA  has  no  data  to 
quantitatively  evaluate  the  reduction  in 
cabin  safety  due  to  storing  items  of  mass 
overhead.  Nevertheless,  the  FAA 
concludes  it  is  j\istified  in  maintaining 
the  current  level  of  safety  by  requiring 
that  overhead  items  of  mass  remain 
secure  in  the  event  of  a  survivable 
accident. 

The  FAA  concludes  that  the  proposed 
rule  is  cost-benefidal  (benefits  greater 
than  costs)  since  total  benefits  exceed 
the  total  costs  by  approximately  $2,100 
($2,800  minus  $720)  per  seat. 

International  Trade  Impact  Analysis 

The  proposed  provisions  in  this 
notice  would  have  little  or  no  impact  on 
U.S.  firms  doing  b\isiness  in  foreign 
countries  or  on  foreign  firms  doing 
business  in  the  United  States.  In  the 
United  States,  foreign  manufacturers 
would  have  to  meet  these  proposed 
requirements;  thus,  foreign  firms  would 
gain  no  competitive  advantage  from  the 
proposed  provisions  in  this  notice.  In 
foreign  coimtries,  U.S.  firms  would  not 
be  bound  by  these  part  23  requirements. 
In  foreign  coxmtries,  these  proposed 


provisions  could  be  selectively 
implemented  by  U.S.  firms  on  the  basis 
of  competitive  considerations. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 

The  RFA  requires  Federal  agencies  to 
review  rules  that  may  have  “a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  FAA's  criteria  for  a  small  airplane 
manufacturer  is  one  employing  fewer 
than  75  employees.  The  criteria  for  "a 
substantial  number  of  small  entities”  is 
one-third  of  the  small  firms  subject  to 
the  proposed  rules,  but  not  fewer  than 
11  firms.  A  “significant  impact"  is  one 
having  an  annual  cost  of  more  than 
$18,160  per  manufacturer.  A  review  of 
domestic  general  aviation  manufacturers 
indicates  that  only  six  firms  meet  the 
size  threshold  of  75  or  fewer  employees. 
Therefore,  the  proposed  amendments  to 
14  CFR  Part  23  would  not  affect  a 
substantial  number  of  small  entities. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

This  document  proposes  to  amend  the 
airworthiness  standaras  for  commuter 
category  airplanes  by  upgrading  the 
requirements  for  seat/restraint  systems 
and  by  providing  new  flammability 
standee  for  seat  cushions.  In  addition, 
it  proposes  to  increase  the  downward 
inertia  load  factor  for  items  of  mass 
within  the  cabin  for  all  part  23 
airplanes.  For  the  reasons  discussed 
above,  the  FAA  has  determined  that  this 
document  (1)  involves  proposed 
relations  that  are  not  major  under  the 
provisions  of  Executive  Order  12291, 
and  (2)  is  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  In 
addition  the  FAA  certifies  that,  imder 
the  criteria  of  the  Regulatory  Flexibility 
Act,  this  proposed  rule  could  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  nrunber  of 
small  entities.  In  addition,  this  proposal, 
if  adopted,  would  have  little  or  no 


impact  on  trade  opportunities  for  U.S. 
fir^  doing  business  overseas  or  for 
foreign  firms  doing  bAisiness  in  the 
United  States. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements.  Signs 
and  symbols. 

Issued  in  Washington.  DC  on  June  24, 

1993. 

Thomas  E.  McSMreeny, 

Acting  Director,  Aircraft  Certification  Service. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  23  of  the 
Federal  Aviation  Relations  (14  CFR 
part  23)  as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23  is 
revised  to  read  as  follows: 

Authority:  49  U-S.C  1344, 1354(a).  1355, 
1421, 1423, 1425, 1428, 1429,  and  1430;  49 
U.S.C  106(g). 

2.  Paragraph  (d)  is  added  and  reserved 
and  a  new  paragraph  (e)  is  added  to 

§  23.2  to  read  as  follows: 

§23.2  Special  retroactive  requirements. 

*  •  *  •  * 

(e)  Notwithstanding  §§  21.17  and 
21.101  of  this  chapter  and  irrespective 
of  the  type  certification  basis,  each 
commuter  category  airplane,  including 
any  such  foreign  maniffactured  airplane 
approved  for  entry  into  the  United 
States,  manufactured  after  June  16, 

1996,  must  show  compUance  with 
§§  23.562  and  23.853  of  this  part. 

3.  Section  23.561  is  amended  by 
revising  paragraphs  (b)(3)  introductory 
text  and  (b)(3)  (ii)  and  (iii),  and  by 
adding  paragraph  (b)(3)(iv)  to  read  as 
follows: 

§23.561  General. 

•  *  •  •  * 

(b)*  *  • 

(3)  Each  item  of  mass  within  the  cabin 
experiences  static  inertia  loads  that  act 
separately  relative  to  the  surrounding 
structure  and  correspond  to  the 
following  ultimate  load  factors — 

(i) *  *  * 

(ii)  Downward,  18.0  g; 

(iii)  Forward,  18.0  g;  and 

(iv)  Sideward,  4.5  g. 

•  •  *  *  • 

4.  Section  23.562  is  amended  by 
revising  paragraph  (a)  introductory  text, 
paragraphs  (c)  and  (d),  and  by  admng  a 
new  paragraph  (e)  to  read  as  follows: 
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§23.562  Emergency  land  dynamic 
conditione. 

(a)  Each  seat/restraint  system  must  be 
designed  to  protect  each  occupant 
during  an  emergency  landing  when — 

*  «  *  *  * 

(c)  Each  seat/restraint  system,  for 
crew  or  passenger  occupancy  in  a 
commuter  category  airplane,  mrist 
successfully  complete  dynamic  tests  in 
accordance  with  each  of  the  following 
conditions.  The  tests  of  the  passenger 
seat/restraint  s3rstMn  must  be  conducted 
using  two  rows  of  seat/restraint  systems 
with  each  occupant  simulated  by  an 
anthro^morpMc  test  dummy  (ATD) 
defined  by  49  CFR  part  572,  subpart  B, 
or  an  FAA-approved  equivalent,  with  a 
nominal  weight  of  170  pounds  and 
seated  in  the  normal  upright  position.  A 
crew  seat/restraint  system  may  be  tested 
in  a  single  configuration. 

(1)  For  the  first  test,  the  change  in 
velocity  may  not  be  less  than  31  feet  per 
second.  Each  seat/restraint  system  must 
be  oriented  in  its  nominal  position  with 
respect  to  the  airplane  and  with  the 
horizontal  plane  of  the  airplane  pitched 
up  60  degrees,  with  no  yaw,  relative  to 
the  impact  vector.  The  peak 
deceleration  must  occur  in  not  more 


than  0.03  seconds  after  impact  and  must 
reach  a  minimum  of  32  g. 

(2)  For  the  second  test,  the  seat 
structure  must  be  preloaded  as  defined 
in  paragraph  (c)(3)  of  this  section.  The 
change  in  velocity  may  not  be  less  than 
42  feet  per  second.  Each  seat/restraint 
system  must  be  oriented  in  its  nominal 
position  with  respect  to  the  airplane  and 
with  the  vertical  plane  of  the  airplane 
yawed  10  degrees,  with  no  pitch, 
relative  to  the  impact  vector  in  the 
direction  that  results  in  the  greater 
loading  of  the  shoulder  harness,  where 
installed.  The  peak  deceleration  must 
occur  in  not  more  than  0.05  seconds 
after  impact  and  must  reach  a  minimum 
of  26  g. 

(3)  To  accoimt  for  floor  warpage,  the 
floor  rails  or  attachment  devices  used  to 
attach  each  seat/restraint  system  to  the 
airframe  structure  must  be  preloaded  to 
misalign,  with  respect  to  each  other,  by 
at  least  10  degrees  vertically  (Le.,  pitch 
out  of  parallel),  and  one  of  the  rails  or 
attachment  devices  must  be  preloaded 
to  misalign  by  10  degrees  in  roll  prior 
to  conducting  the  test  defined  by 
paramph  (c)(2)  of  this  section. 

(d)  Compliance  with  the  following 
requiremmits  must  be  shown  during  the 


d)mamic  tests  conducted  in  accordance 
with  either  paragraph  (b)  or  (c)  of  this 
section: 

(1)  The  seat/restraint  system  must 
restrain  the  ATD,  although  the  seat/ 
restraint  system  components  may 
experience  deformation,  elongation, 
displacement,  or  crushing  intended  as 
part  of  the  design. 

(2)  The  attachment  between  the  seat/ 
restraint  system  and'the  test  fixture 
must  remain  intact,  although  the  seat 
structure  may  have  deformed. 

(3)  When  shoulder  harnesses  are 
provided  as  part  of  the  design,  each 
shoulder  harness  strap  must  remain  on 
the  ATD’s  shoulder  during  the  impact 

(4)  The  safety  belt  must  remain  on  the 
ATD’s  pelvis  during  the  impact. 

(5)  The  results  of  the  dynamic  test 
must  show  that  the  occupant  is 
protected  from  serious  head  injury. 

(i)  When  contact  with  adjacent  seats, 
structure,  or  other  items  in  the  cabin  can 
occiir,  protection  must  be  provided  so 
that  impact  of  the  head  of  each  occupant 
does  not  exceed  a  Head  Injury  Criterion 
(HIC)  of  1,000. 

(ii)  The  value  of  HIC  is  defined  as — 


Where: 

ti  is  the  initial  integration  time, 
expressed  in  secemds, 

t2  is  the  final  integration  time, 
expressed  in  secemds. 

(t2-ti)  is  the  time  duration  of  the 
major  head  impact.  ejq[)re8sed  in 
seconds,  and 

a  (t)  is  the  resultant  deceleration  at  the 
center  of  gravity  of  the  head  form, 
expressed  as  a  multiple  of  g  (units  of 
gravity). 

(iii)  Compliance  with  the  HIC  limit 
must  be  demonstrated  by  measuring  the 
head  impact  during  the  dynamic  tests 
required  in  either  paragraph  (b)  or 
paragraph  (c)  of  this  section,  or  by  a 
separate  showing  of  compliance  with 
the  HIC  using  approved  test  or  analysis 
procedures. 

(6)  Loads  in  a  single  shoulder  harness 
strap  may  not  exceed  1,750  pounds.  H 
dual  straps  are  used  for  retaining  the 
upper  torso,  the  total  strap  loads  may 
not  exceed  2,000  pounds. 

(7)  The  compr^sion  load  measured 
between  the  pelvis  and  the  lumbv  spine 
of  the  ATD  may  not  exceed  1,500 
pounds. 


(8)  For  commuter  category  airplanes, 
where  leg  injuries  may  result  from 
contact  with  seats  or  other  structure 
during  an  emergency  landing,  the 
axially  compressive  loads  measured  in 
each  demur  of  the  ATD  may  not  exceed 
2,250  pounds. 

(9)  For  commuter  category  airplanes, 
no  seat/restraint  system  may  3deld  in  a 
manner  that  would  impede  rapid 
evacuation  of  the  airpkme. 

(e)  An  alternative  approach  that 
aclxieves  an  equivalent,  or  greater,  level 
of  occupant  protection  to  that  required 
by  this  section  may  be  used  if 
substantiated  cm  a  rational  basis. 

5.  Section  23.785  is  amended  by 
revising  paragraphs  (c)  and  (i)  to  read  as 
follows: 

§23.785  Seats,  bertha.  Utters,  safety  baits, 
and  ahouldsf  hamaasaa. 

*  *  *  •  * 

(c)  Each  seat/restraint  system  in  a 
commuter  category  airplane  must  be 
either  forward-fer^g  or  aft*fecing.  Each 
seat/restraint  system  intended  for 
installation  in  the  front  row  of  a 
commuter  category  airplane  must 
consist  of  a  seat,  safety  belt,  and 


shoulder  harness  and  must  provide  the 
occupant  protection  provisions  required 
by  §  23.562.  Each  seat/restrain  system 
intended  tot  installation  at  a  position 
other  than  the  front  seats  of  a  commuter 
category  airplane  must  consist  of  a  seat 
and  safety  belt  (or  a  seat,  safety  belt,  and 
shoulder  harness)  and  must  provide  the 
occupant  protection  required  in 
§23.562. 

***** 

(i)  The  cabin  area  surrounding  each 
seat,  including  the  structure,  interior 
walls,  instrument  panel,  control  wheel, 
pedals,  and  seats  within  striking 
distance  of  an  occupant’s  head  or  torso 
(with  the  restraint  system  fastened) 
ihust  be  free  of  potentially  injurious 
objects,  sharp  edges,  protuberances,  and 
ha^  surfeces.  If  energy  absorbing 
designs  or  devices,  such  as  padding,  are 
used  to  meet  this  requirement,  they 
must  also  comply  with  the  occupaid 
protection  provisions  of  §  23.562,  as 
required  by  paragraph  (b)  or  (c^  of  this 
section. 

***** 

6.  Section  23.853  is  amended  by 
removing  the  words  "Appendix  F”  and 
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adding  in  their  place  the  words  *Tart  I 
of  Appendix  F"  each  time  they  appear 
in  paragraphs  (d)(3)(i),  (ii),  (iv),  and  (v) 
and  (f),  and  by  adding  paragraph 
(d)(3)(vi)  to  read  as  follows: 

§23.853  Compartment  Interior*. 
***** 

(d)*  *  * 

(3)*  *  * 

(vi)  Seat  cushions,  except  those  of 
flight  crewmember  seats,  must  meet  the 
requirements  of  both  paragraph  (d)(3)(ii) 
of  this  section  and  of  Part  n  of 
Appendix  F  of  this  part,  or  equivalent. 
***** 

7.  Appendix  F  to  part  23  is  amended 
by  revising  the  heading,  by  removing 
the  first  paragraph,  by  designating  the 
current  text  as  Part  I  and  adding  a 
heading  for  Part  I,  by  revising  the  last 
sentence  of  paragraph  (b)  of  newly 
designated  Part  I,  by  adding  the  words 
"of  Part  r*  before  the  words  "of  this 
Appendix"  wherever  they  appear  in 
paragraphs  (c)  and  (d)  of  newly 
designated  Part  I,  and  by  adding  a  new 
Part  n  to  read  as  follows: 

Appendix  F  to  Part  23 — ^Test 
Procedures 

Part  l—An  Acceptable  Test  Procedure  for 
Self  Extinguishing  Materials  for  Showing 
Compliance  with  §23.853 

•  *  *  •  * 

(b)  *  *  *  When  performing  the  tests 
prescribed  by  paragraphs  (d)  and  (e)  of  part 
I  of  this  Appendix,  the  specimen  must  be 
mounted  in  a  metal  frame  so  that:  (1)  In  the 
vertical  test  prescribed  by  paragraph  (d)  of 
Part  I  of  this  appendix,  the  two  long  edges 
and  the  upper  edge  are  held  securely;  (2)  in 
the  horizontal  test  prescribed  by  paragraph 
(e)  of  Part  I  of  this  appendix,  the  two  long 
edges  and  the  edge  away  frtnn  the  flame  are 
held  securely;  (3)  the  exposed  area  of  the 
specimen  is  at  least  2  inches  vdde  and  12 
inches  long,  xmless  the  actual  size  used  in  the 
airplane  is  smaller;  and  (4)  the  edge  to  which 
the  burner  flame  is  applied  must  not  consist 
of  the  finished  or  protected  edge  of  the 
specimen  but  must  be  representative  of  the 
actual  cross  section  of  the  material  or  part 
installed  in  the  airplane. 
***** 

Part  B-^lammability  of  Seat  Cushions 

(a)  Criteria  for  Acceptance.  Each  seat 
cusUon  must  meet  the  following  criteria: 

(1)  At  least  three  sets  of  seat  bottom  and 
seat  back  cushion  specimens  must  be  tested. 

(2)  If  the  cushion  is  constructed  with  a  fire¬ 
blocking  material,  the  fire-blocking  material 
must  completely  enclose  the  cushion  foam 
core  material 

(3)  Each  specimen  tested  must  be 
frtbricated  using  the  principal  components 
(i.e.,  foam  core,  flotation  material,  fire¬ 
blocking  material,  if  used,  and  dress 
covering  and  assembly  processes 
(representative  seams  and  closures)  intended 
for  use  in  the  production  articles.  If  a 


different  material  combination  is  used  for  the 
back  cushion  than  for  the  bottom  cushion, 
both  material  combinations  must  be  tested  as 
complete  specimen  sets  consisting  of  a  back 
cushion  specimen  and  a  bottom  cushion 
spedmeiL  If  a  cushion,  including  the  outer 
dress  covering,  meets  the  oil  burner  test 
requirements  of  Part  n  of  this  appendix,  the 
dress  covering  of  that  cushion  may  be 
replaced  with  a  similar  dress  covering, 
provided  the  bum  length  of  the  replacement 
covering,  as  determine  by  the  test  specified 
in  $  23.853(d)(3Kii),  does  not  exceed  the 
corresponding  bum  length  of  the  original 
dress  covering. 

(4)  For  at  least  two-thirds  of  the  total 
number  of  specimen  sets  tested,  the  bum 
length  from  the  burner  must  not  reach  the 
side  of  the  cushion  opposite  the  burner.  The 
bum  length  mxist  not  exceed  17  inches.  Bum 
length  is  the  perpendioilar  distance  from  the 
inside  edge  of  the  seat  frame  closest  to  the 
burner  to  the  farthest  evidence  of  damage  to 
the  test  specimen  from  impinging  flames. 

This  includes  areas  that  were  partially  or 
completely  consumed,  charred,  or  embrittled, 
but  does  not  include  areas  that  were  sooted, 
stained,  warped,  or  discolored,  or  areas 
where  material  shrank  or  melted  away  from 
the  heat  source. 

(5)  The  average  percentage  weight  loss 
must  not  exceed  10  percent  Also,  at  least 
two  thirds  of  all  spec±nen  sets  tested  must 
not  exceed  10  percent  weight  loss.  All 
droppings  falling  from  the  cushions  and 
moxmting  stand  are  to  be  discarded  before  the 
after-test  weight  is  determined.  The 
percentage  weight  loss  for  a  specimen  set  is 
the  weight  of  the  set  before  testing  less  the 
weight  of  the  set  after  testing  expressed  as  the 
percentage  of  the  weight  before  testing. 

(b)  Test  Conditions.  Vertical  air  velocity 
should  average  25  feet  per  minute  (frnp)  ±  10 
fym  at  the  top  of  the  back  of  the  seat  cushion. 
Horizontal  air  velocity  should  be  below  10 
fpm  just  above  the  bottom  seat  cushion.  Air 
velocities  should  be  measured  with  the 
ventilation  hood  operating  and  the  burner 
motor  oft. 

(c)  Test  Specimens. 

(1)  For  each  test,  one  set  of  cushion 
specimens  representing  a  seat  bottom  and 
seat  back  cushion  must  be  used. 

(2)  The  seat  bottom  cushion  specimen  must 
be  18±Vk  inches  (45713  mm)  wide  by  2Q1V^ 
inches  (50813  mm)  deep  by  41Vb  inches 
(10213  mm)  thick,  exclusive  of  &bric 
closures  and  seam  overlap. 

(3)  The  seat  back  cushion  specimen  must 
be  181Vb  inches  (45713  nun)  wide  by  2SlVh 
inches  (63513  mm)  high  by  21Vii  inches  (5113 
mm)  thick,  exclusive  of  fabric  closiues  and 
seam  overlap. 

(4)  The  specimens  must  be  conditioned  at 
7015  *F  *2112  “C)  and  55110%  relaUve 
humidity  for  at  least  24  hoxirs  before  testing. 

(d)  Test  Apparatus.  The  arrangement  of  the 
test  apparatus  is  shovm  in  Figures  1  through 
5  of  Part  n  of  this  appendix  and  must  include 
the  components  des^bed  in  this  section. 
Minor  details  of  the  apparatus  may  vary, 
depending  on  the  model  burner  used. 

(1)  Specimen  Mounting  Stand.  The 
mounting  stand  for  the  test  specimens 
consists  of  steel  angles,  as  shown  in  Figxire 
1  of  part  n  of  this  appendix  The  length  of 


the  moimting  stand  legs  is  121Vh  inches 
(30513  mm).  The  mounting  stand  must  be 
used  for  mounting  the  test  specimen  seat 
bottom  and  seat  back,  as  shown  in  Figure  2 
of  Part  n  of  this  appendix.  The  mounting 
stand  should  also  include  a  suitable  drip  pan 
lined  with  aluminum  foil,  dxill  side  up. 

(2)  Test  Burner.  The  burner  to  be  u^  in 
testing  must — 

(i)  ^  a  modified  gun  type; 

(ii)  Have  an  80-degree  spray  angle  nozzle 
nominally  rated  for  2.25  j^lons/hour  at  100 
psi; 

(iii)  Have  a  12-inch  (305  nun)  burner  cone 
installed  at  the  end  of  the  draft  tube,  with  an 
openiiig  6  inches  (152  mm)  high  and  11 
inches  (280  mm)  wide,  as  shown  in  Figure 

3  of  Part  n  of  this  appendix;  and 

(iv)  Have  a  burner  fuel  pressure  regulator 
that  is  adjusted  to  deliver  a  nominal  2.0 
gallon/hour  of  No.  2  grade  kerosene  or 
equivalent  required  for  the  test 

Note:  Burner  models  that  have  been  used 
successfully  in  testing  are  the  Lennox  Model 
OB-32,  Carlin  Model  200CRD,  and  Park 
Model  DPL  3400.  FAA  published  reports 
pertinent  to  this  type  of  biuner  are:  (1) 
Povrerplant  Engineering  Report  No.  3A. 
Standi  Fire  Test  Apparatus  and  Procedure 
for  Flexible  Hose  Assemblies,  dated  March 
1978;  and  (2)  Report  No.  DOT/FAA/RD/76/ 
713,  Reevalxiation  of  Burner  Characteristics 
for  Fire  Resistance  Tests,  dated  January  1977. 

(3)  Calorimeter. 

(i)  The  calorimeter  to  be  xised  in  testing 
must  be  a  1-15.0  BTU/ft*-sec.  (0-17.0  w/ 
cm^)  calorimeter,  accurate  ±3%,  moxmted  in 
a  6-bich  by  12-inch  (152  by  305  nun)  by  %- 
inch  (19  mm)  thick  calcium  silicate 
insulating  bc^  that  is  attached  to  a  steel 
angle  bracket  for  placement  in  the  test  stand 
during  burner  calibration,  as  shown  in  Figure 

4  of  Part  n  of  this  appendix 

(ii)  Because  the  in^ating  board  could 
crumble  with  service  and  result  in 
misalignment  of  the  calorimeter,  the 
calorir^er  mxist  be  monitored  and  the 
mounting  shimmed,  as  necessary,  to  ensure 
that  the  ^orimeter  &ce  is  flush  with  the 
exposed  plane  of  the  insulating  board  in  a 
plane  pa^el  to  the  exit  of  the  test  burner 
cone. 

(4)  Thermocouples.  The  thermocouples  to 
be  u^  for  testing  must  be  to  Vk  inch 
metal  sheathed,  ceramic  packed,  type  K, 
grounded  thermocouples  with  a  nominal  22 
to  30  American  wire  gage  (AWG)  size 
conductor. 

The  thermocouples  must  be  attached  to  a 
steel  angle  bracket  to  form  a  thermocouple 
rake  for  placement  in  the  test  stand  during 
burner  calibration,  as  shown  in  Figure  5  of 
Part  II  of  this  appendix 

(5)  Apparatus  Arrangement.  The  test 
burner  must  be  moxmt^  on  a  suitable  stand 
to  position  the  exit  of  the  burner  cone  a 
distance  of  4i:Vh  inches  (102±3  mm)  firom  one 
side  of  the  specimen  moimting  stand.  The 
burner  stand  should  have  the  capability  of 
allowing  the  burner  to  be  swung  away  firom 
the  specimen  mounting  stand  during 
warmup  periods. 

(6)  Data  Recording.  A  recording 
potentiometer  or  other  suitable  calibrated 
instrument  with  an  appropriate  range  must 
be  used  to  measure  and  record  the  outputs 
of  the  calorimeter  and  the  thermocouples. 


38038 


Federal  Register  /  Vol.  58,  No.  133  /  Wednesday,  July  14,  1993  /  Proposed  Rules 


(7)  Wei^t  Scale.  A  wsighing  devica  must 
be  used  t^t,  with  proper  procedures, 
determines  the  wei^ts  of  each  set  of  seat 
cushirm  specimens  hefbre  and  after  the  test 
within  0.02  pound  (9  grains).  A  continuous 
weighing  S3rsteffl  is  prefsrred. 

(8)  Timing  Device.  A  stopwatch  or  other 
device  (calibrated  to  ±1  second)  must  be  used 
to  measure  the  time  of  application  of  the 
burner  flame  and  self-extinguishing  time  or 
test  duration. 

(e)  Preparation  of  Apparatus.  Before 
calibration,  all  equipment  must  be  turned  on 
and  the  burner  foel  must  be  adjusted  as 
specified  in  paragraph  (d)(2)  of  Part  D  of  this 
appendix. 

(f)  Calibration.  To  ensiua  the  proper 
thermal  output  of  the  burner,  the  following 
test  must  be  made: 

(1)  Place  the  calorimeter  on  the  test  stand 
as  shown  in  Figure  4  of  Part  n  of  this 
appendix  at  a  distance  of  4±^  inches  (102±3 
mm)  from  the  exit  of  the  burner  cone. 

(2)  Turn  on  the  burner,  allow  it  to  nm  for 

2  minutes  for  warmup,  and  adjust  the  burner 
air  intake  damper  to  produce  a  reading  of 
10.5±0.5  BTU/ft^  sec.  (11.9-f0.6  w/  cm^)  on 
the  calorimeter  to  ensure  steady  state 
conditions  have  been  achieved.  Turn  oS  the 
burner. 

(3)  Replace  the  calorimeter  with  the 
thermocouple  rake  (Fig.  5  of  Part  II  of  this 
appendix). 

(4)  Turn  on  the  burner  and  ensure  that  the 
thermocouples  are  reading  190Q±100  ”F 
(1038±38  *C)  at  steady  state  conditions. 


(5)  If  the  calorimeter  and  thermocouples  do  - 
not  read  within  range,  repeat  steps  in 
paragraphs  (f)(1)  through  (f)(4)  of  Part  D  of 
this  appendix  and  adjust  die  burner  air 
intake  damper  until  the  proper  readings  are 
obtained.  The  thermocouple  range  and  the 
calorimeter  should  be  us^  fiequently  to 
maintain  and  record  calibrated  test 
parameters.  Until  the  specific  apparatus  has 
demonstrated  consistency,  each  test  should 
be  calibrated.  After  consistency  has  been 
confirmed,  several  tests  may  be  conducted 
with  the  pre-test  calibration  before  and  a 
calibration  check  after  the  series. 

(g)  Test  Procedure.  The  flammability  of 
each  set  of  specimens  must  be  tested  as 
follows: 

(1)  Record  the  weight  of  each  set  of  seat 
bottom  and  seat  back  cushion  specimens  to 
be  tested  to  the  nearest  0.02  pound  (9  grams). 

(2)  Mount  the  seat  bottom  and  seat  iMck 
cushion  test  specimens  on  the  test  stand  as 
shown  in  Figure  2  of  Part  n  of  this  appendix, 
securing  the  seat  back  cushion  specimen  to 
the  test  stand  at  the  top. 

(3)  Swing  the  burner  Into  position  and 
ensure  that  the  distance  from  the  exit  of  the 
burner  cone  to  the  side  of  the  seat  bottom 
cushion  specimen  is  4±*A  inches  (102±3 
mm). 

(4)  Swing  the  burner  away  from  the  test 
position.  Turn  on  the  burner  and  allow  It  to 
run  for  2  minutes  to  provide  ade^ate 
warmup  of  the  burner  cone  and  flame 
stabilization. 


(5)  To  begin  the  test,  swing  the  burner  into 
the  test  position  and  simultaneously  start  the 
timing  device. 

(6)  Expose  the  seat  bottom  cushion 
specimen  to  the  burner  flame  for  2  minutes 
and  then  turn  off  the  burner.  Immediately 
swing  the  burner  away  from  the  test  position. 
Terminate  the  test  7  minutes  after  initiating 
cushion  exposure  to  the  flame  by  use  of  a 
gaseous  extinguishing  agent  (i.e.,  Halon  or 
CO2). 

(7)  Determine  the  weight  of  the  remains  of 
the  seat  cushion  specimen  set  left  on  the 
mounting  stand  to  the  nearest  0.02  pound  (9 
grams),  excluding  all  droppings. 

(h)  Test  Report.  With  respect  to  all 
specimen  sets  tested  for  a  particular  seat 
cushion  for  which  testing  of  compliance  is 
performed,  the  following  information  must 
be  recorded: 

(1)  An  identification  and  description  of  the 
specimens  being  tested. 

(2)  The  number  of  specimen  sets  tested. 

(3)  The  initial  weight  and  residual  weight 
of  each  set,  the  calcidated  percentage  weight' 
loss  of  each  set.  and  the  calculated  average 
percentage  weight  loss  for  the  total  number 
of  sets  tested. 

(4)  The  burn  length  for  each  set  tested. 

Figures  to  Part  n  of  Appendix  F  to  Part 
23 
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FIGURE  3. 
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UST  OF  PUBUC  LAWS 


Note:  No  public  bills  which 
have  beco^  law  were 
received  by  the  Office  of  the 
Federal  Register  for  Inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  July  B,  1993 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  199a 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  d  the  Federal  Register  for  announcements  cH 
newly  enacted  laws  and  prices). 


Ontor  ProcMsing  Cod«: 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


□  YES  ,  enter  my  subscription(s)  as  foUows: 


Charge  your  order. 
lb  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1SI93  for  $156  per  subscription. 


The  total  cost  of  n^  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Compai^  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(Please  type  or  print) 


Please  Choose  Method  of  PEtyment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  I  I  I  i  I  I  I  ”  EH 
EH  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


(Credit  card  expiration  date) 


Tkank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  lb:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

Y^ES  j  please  send  me  the  following  indicated  publications:  To  tax  your  ordors  and  lnquMaa-(202)  S12-X2S0 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  eadi.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  a^  are  sulqect  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 

(Additional  address/attention  line) 
(Street  address) 

(City,  State,  ZIP  Code) 

i _ 1 _ 

(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  1  1  1  I  1  1  i  l~i  1 

□  VISA  or  MasteiCaid  Account 

1 1 1 1 1 1 1 1 1  'l  1 1  riT  i  rm 

_  Tluadi  yom  for  yomr  oritH 

(Credit  card  expiration  date) 

(Signuare)  (•*•»  Itfti) 


4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittrinirgh,  RA  15250-7954 


Public  Papers 
of  the 
Presidents 
of  the 

United  States 

Annusl  volume*  containing  the  public  metsage* 
and  ilalemeni*.  new*  conference*,  and  other 
•elected  paper*  relea*ed  by  the  White  Hou*e. 

Volume*  for  the  following  year*  arc  available:  other 
volume*  not  li*ted  are  out  of  print. 

Ronald  Reagan 

1M3 

(Book  I) . S314» 

1«3 

(Book  II) _ S32.00 

ItM 

(Book  I) . «$Maa 

1M4 

(Book  11) . .43M0 

IMS 

(Book  I) . SMaa 

IMS 

(Book  II) . MO  M 

IMS 

(Book  I) . -.M7M 

IMS 

(Book  II) . . tSS-M 

1007 

(Book  I) - sasao 

1007 

(Book  II) - MSaO 

1988 

(Book  I) . .M9.00 

lOOB-BO 

(Bookll) _ ssoao 


Publiahed  by  the  Office  of  the  Federal  Regiater.  National 
Archive*  and  Record*  Adminiatration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


George  Bush 

1000 

(Book  1)  »>.*..»...i.i...*«..^H0.0O 

lOM 

(BookD) _ BOOaO 

1090 

(Book  1) . 44ia0 

1900 

(Book  Il).~ . ....401.00 

1991 

(Book  I) . 441.00 


Superintendent  of  Documents  Subscriptions  Order  Form 


5348 


□  YES, 


please  send  me  the  following  indicated  subscriptions; 


24x  MICflOFICHE  FORMAT: 

_ Fedarai  Register. 

_ Code  of  Federal  Reguiationa: 


.Ot«e  year.  $353.00 


.One  year;  $223.00 


Charge  your  order,  mm 
It’s  easy!  1990 

Charge  order*  may  be  MspTionMl  to  the  QPO  order 
desk  al  (202)  783-3238  bom  8:00  a.m.  to  4:00  p.m. 
eaatem  bme.  MorKtey-Friday  (except  hobdaye) 


.Six  monttw;  $178.50 


1.  The  total  cost  of  my  order  is  $ _ All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Please  Type  or  Print 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 

1 _ i _ L _ 

(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

n  Check  payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  I  I  I  I  I  I  I  l~l  I 
I  I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


- , - - - - -  (Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  10/92) 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — ^Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE — With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR)* 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 


Order  Processing  Code: 

♦ 

□  YES,  please  send  me  the  following: 


VISA 


Charge  your  order. 

It"*  Easy! 

To  fax  your  orders '(202)  512-2250 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ _ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Please  type  or  print) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


YES  NO 

May  we  make  your  name/address  available  to  other  iiuulers?  [HI  CH 


Please  Choose  Method  of  Payment: 

EZl  Check  Payable  to  the  Superintendent  of  Documents 

1  I  GPO  Deoosit  Account  1 _ 1 _ 

TTT1-n 

CH  VISA  or  MasterCard  Account 

1  1  M  1  1  1  1  n  1  1  111  11 1 1 II 

1  j  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(5/93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  15250-7954 


New  Publication 

List  of  CFR  Section 
Affected 


1973-1985 


A  Research  Guide 


Volume  IV  (Titles  42  thru  50) . $25.( 

Stock  Number  069-000-00032-1 


These  four  volumes  contain  a  compilation  of  the  “List  o 
CFR  Sections  Affected  (LSA)’  for  the  years  1973  throug 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

’  Volume  I  (Titles  1  thru  16) . $270 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27). . . $25.0 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order, 
ifs  easy! 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  tax  your  ordm  and  iiiquirks-(2a2)  512-2250 

Prices  include  r^ular  domestic  postage  and  handling  and  are  good  throug  12/92.  After  this  date,  please  call  Order  and 
Infonnadoa  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Stock  Number 


021-602-00001-9 


Catal(  -Bestselline  Government  Books 


(CoI1:^)any  or  personal  name) 
(Additional  address/aUentioo  lia^ 


(Street  address) 


(Please  type  or  print) 


Total  for  Publications 


nease  Choose  Method  of  Payment: 

I  1  Check  payable  to  the  Superintendent  of  Documents 
[Z1  GPO  Deposit  Account  I  1  I  1  I  I  I  l~l  I 

□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

( _ } _ _ _ 

(D^rtime  phone  indafiag  uea  code) 

Mafl  order  to: 

New  Orders,  Sapcrintcndcnt  of  Docnmems 
pa  Box  371954,  PfttstMiigh,  VA  15250-7954 


(Credit  card  expiration  date)  M  your  order! 


(Signature) 


> 


'  .  .  ■■  /.  ■  ■  . ^  -1 

i.  ■.  ‘  ■  ■  :  .  .  .  »  ■  ' 


